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PREFACE 

I prefer the frankness of Professor John W. Burges who said in substance 
‘‘IdoiDt hjiitate to declare thit our form of Government is the aristocracy 
of the robe, which 1 venture to regard as the best form of aristocracy in the 
world,” The Constitution is, what the Supreme Court says. Wherever space 
has seemed to permit, I have reproduced the language of the Judges of the 
Supreme Court. This has necessitated many, at times, extended quotations. 
Since the character of this work requires that the arguments should be given, 
the authoritative language of the nation’s highest tri\)unal is certainly preferable 
to a statement by a commentator of his understanding of the courts ruling 
or reasoning. I have, therefore, refrained from examining the correctness of 
any particular case decided by the Supreme Court. 

In the preparation of this work the aim has been to give a logical ex- 
position of the general principle of the Constitutional law of India. The 
effort has been to ascertain and to discuss the broad principles upon which 
have been founded the decisions rendered by the Supreme Court. It is con- 
fidently believed that in the present work no important case has been left 
unnoticed. 

There are, however, many words occurring in our written Constitution 
which have not been the subject matter of judicial precedents. In order to 
interpret them I have relied on works on Political and Social Sciences. Political 
Science and Law have traditionally been closely associated. 

In the preparation of this book I have often used the excellent work- 
international Encyclopedia of Social Sciences. I have quoted freely from the 
works of Professoft, Barker Maciver, Rawls and many others. I acknowledge 

with gratitude the assistance received from them. 

At the end I must thank Shri Avinash Swarup who took great pain 
in bringing out this book. He revised the text, checked the reference with care. 

The Commentary on the Constitution will be in two volumes. The 
First Volume is before the Readers. 


• Jagadish Swarup 
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SYNOPSIS 

11. Viceroy’s statement 16th May, 1946. 

1-2. Statement 25th May, 1946. 

13. Statement in regard to Indian Policy. 

1*4. Lord Moimtbatten as Vicetoy. 

1‘5. His Majesty’s (loverninent’s statement on method of Transfer of Power. 

1.6. British Parliament passed Indian Independence Act, 1947. ..Two Dominions 
created. 

1’7. Nehru’s statement, 14th August, 1947. 

1*8. Lord Mogmlbatten becomes Governor-General. 

19. India becomes an Independent State. 

1*10. India becomes member and of British Commonwealth. 

1*11. Orders passed by the Governor-General under the Indian Independence Act. 

112. Members of the Indian CiviljScrvice. 

LI 3. Lapse of Paramountcy of British«Crown. 

1*14. Position of the Rulers of Indian States. 

L15. Indian States and the Constitution. 

L16. Derecognition of Rylers. 

ri. Viceroy s statement, 16th May, 1946. 

The Cabinet Delegation and the Viceroy issued a statement on 16th 
May, 1946. In Clause 16 it was said: — 

“It is not our object to lay out the details of a constitution, but 
to set in motion, the machinery whereby a constitution can be settled by 
Indians for Indians”. 
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In forming any Assembly to decide a new Constitutional structure the 
first problem is to obtain as broad-based and accurate a representation of 
the whole population as is possible. The most satisfactory method obviously 
would be by election based on adult franchise; but any attempt to introduce 
such a step now would lead to a wholly unacceptable delay in the formulation 
of the new Constitution. The only practicable alternative is to utilize the 
recently elected Provincial Legislative Assemblies as the electing bodies. 
There are, however, two factors in their composition which make this difficult. 
Thus the number of seats reserved for Muslims in the Bengal Legislative 
Assembly is only 48% of the total, although they form 55% of the Provincial 
population. After a most careful consideration of the various methods by 
which these inequalities might be corrected, we have come to tlic conclusion 
that the fairest and most practicable plan would be -- 

(a) to allot to each Province a total number of scats proportional 
to its population, roughly in the ratio of one to a million, as the nearest 
substitute for representation by adult sulfrage. 

(h) to divide this provincial allocation of seats between the main 
communities in each Province in proportion to their population. 

(c) to provide that the representatives allotted to each community 
in a Province shall be elected by the members of that community in its 
Legislative Assembly.^ 

1 * 2 . Statement 25th May, 1946. 

In another Statement issued on 25th May, 1946 it was said : 

“Once the Constitutent Assembly is formed and working on this 
basis, there is no intention of interfering with its discretion or question- 
ing its decisions When the Constitutent Assembly has completed its 
labours, His Majesty’s Government will recommend to Parliament such 
action as may be necessary for the cession of sovereignty to the Indian 
people, subject only to two matters which are mentioned in the state- 
ment and which we believe are not controversial, namely, adequate 
provision for the protection of the minorities (paragraph 20 of the 
Statement) and willingless to conclude a treaty with Ills Majesty’s 
Government to cover matters arising out of the transfer of power 
(paragraph 22 of the Statement). 2 

1 - 3 . Statement in reyard to Indian Policy, 

On 20th February, 1947 a statement in regard to Indian Policy was 
issued by His Majesty’s Government.’* 

1 . It has long been the policy of successive British Governments to 
work towards the realisation of self-government in India. In pursuance of 
this policy an increasing measure of responsibility has been devolved on 
Indians and to-day the civil administration and the Indian Armed Forces rely 
to a very large extent on Indian civilians and officers. In the constitutional 
field the Acts of 1919 and 1935 passed by the British Parliament each 
represented a substantial transfer of political power. In 1940 the Coalition 


1. Nicholas Mansergh: Transfer of Power Vol. 7, Clause 18 p. 587-588 no. 303. 

2. Ibid., p. 688 no. 376. 

3. Ibid., Vol. 9 p. 773 no. 438. 
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Government recognised the principle that Indians should themselves frame a 
new constitution for a fully autonomous India, and in the offer of 1942 they 
invited them to set up a Constitutent Assembly for this purpose as soon as the 
war was over. 

2. His Majesty’s Government believe this policy to have been right and 
in accordance with sound democratic principles. Since they came into office, 
they have done their utmost to carry it forward to its fulfilment. The declara- 
tion of the Prime Minister of 15th March last which met with general approval 
in Parliament and the country, made it clear that it was for the Indian people 
themselves to choose their future status and constitution and that in the 
opinion of 1 1 is Maicsly’s Government the time had come for responsibilit> for 
the Government of India to pass into Indian hands. 

3. The Cabinet Mission which was sent to India last year spent over 
three months m consultation with Indian leaders in order to help them to 
agree upon a method for determining the future constitution of India, so that 
the transfer of power might be smoothly and rapidly elTected. It was only 
when it seemed clear that without some initiative from the Cabinet Mission 
agreement was unlikely to be reached that they put forward proposals 
themselves. 

1. These proposals, made public in May last, envisaged that the future 
constitution of India should be settled by a Constituent Assembly composed, 
in the manner suggested (herein, of representatives of all communities and 
interest m British India and of the Indian States. 

5. Since the return of the Mission an Interim Government has been 
set up at the Centre composed of the political leaders of the major communi- 
ties exercising wide powers within the existing constitution. In all the 
Provinces Indian Governments responsible to Legislatures are in office. 

6. It is with great regret that His Majesty’s Government find that there 
arc still dilferences among Indian Parties which are preventing the Constituent 
Assembly from lunctioning as it was intended that it should, it is of 
the essence of the plan that the Assembly should be fully representative. 

7. Ills Majesty’s Government desire to hand over their responsibility 
to authorities established by a constitution approved by all parties in India 
in accordance with the Cabinet Mission’s plan, but unfortunately there is at 
present no clear prospect that such a constitution and such authorities will 
emerge. The present state of uncertainty is fraught with danger and cannot 
be indefinitely prolonged. His Majesty’s Government wish to make it clear 
that it is their definite intention to take the necessary steps to effect the 
transference of power into responsible Indian hands by a date not later than 
June 1948. 

8. His Majesty’s Government are anxious to hand over their responsi- 
bilities to a Government which, resting on the sure foundation of the support 
of the people, is capable of maintaining peace and administering India with 
justice and efficiency. It*is, therefore, essential that all parties should sink their 
differences in order that they may be ready to shoulder the great responsibilities 
which will come upon them next year. 

9 . After months of hard work by the Cabinet Mission a great measure 
of agreement was obtained as to tfie method by which a constitution should 
be worked out. This was embodied in their statements of May last. His 
Majesty’s Government there agreed to recommend to Parliament a constitution 
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worked out, in accordance with the proposals made therein, by a fully 
representative Constituent Assembly. But if it should appear that such a 
constitution will not have been worked out by a fully representative Assembly 
before the time mentioned in paragraph 7, His Majesty’s Government will 
have to consider to whom the powers of the Central Government in British 
India should be handed over, on the due date, whether as a whole to some 
form of Central Government for British India or in some areas to the existing 
Provincial Governments, or in such other way as may seem most reasonable 
and in the best interests of the Indian People. 

1 * 4 . Lord Mountbatten as Viceroy. 

Lord Wavell was appointed Viceroy in 1943 and it was agreed that his 
appointment should be a war time appointment. It seemed to the British 
Government that the opening of a new and final phase in India was an 
appropriate time to terminate this war time appointment. As successor to 
Lord Wavell, His Majesty approved the appointment of Viscount Mountbatten 
who was entrusted with the task of transferring to Indian hands responsibility 
for the Government of British India in manner that would ensure the future 
happiness and prosperity of India. i 

Lord Mountbatten came as a Viceroy. The instruction given to him 
were (i) to try to obtain a unitary government for British India and the Indian 
States, through the medium of the medium in a Constituent Assembly sent up 
in accordance with the Cabinet Mission plan of May 16, 1946 ?2 

In October 1947 he found that there was no prospect of reaching a 
settlement on the basis of a unitary government he was to report the steps which 
he considered should be taken for the handing over of power by June 1948. 

Since his arrival at the end of March 1947 Lord Mountbatten spent 
almost every day in consultation with as many of the leaders and representa- 
tives of as many communities and interest as possible but to his great regret 
it had been impossible to obtain agreement either on the Cabinet Mission’s 
Plan or any plan that would preserve the unity of India. But as there could 
be no question of coercing any large areas in which one community had a 
majority, to live against their will under a Government in which another com- 
munity had a majority, the only alternative to coercion was partition. 

f 

1 * 5 . His Majesty s Governments statement on method of Transfer of Power. 

On June 3, 1947, a statement was made by His Majesty’s Government on 
the Method of Transfer of Power in India. It said : “The major political parties 
have repeatedly emphasized their desire that there should be the earliest possi- 
ble transfer of power in India With this desire His Majesty’s Government are in 
full sympathy, and they are willing to anticipate the date June 1948 for handing 
over power by the setting up of an indepenent Indian Government or Govern- 
ments at an even earlier date. Accordingly, as most expeditious, and indeed the 
only practicable way of meeting this desire. His Majesty’s Government propose 
to introduce legislatign during the current seesion for, the transfer of power this 
year on a Dominion Status basis to one or two successor authorities according 
to the decision taken as a result of this announcement. This will be without 

1. Athens Statement, 20th February, 1947. 

2. Menon: Transfer of Power in India p. 351. • 

3. Mountbatten: Broadcast^ June 3, 1947. 

4. Menon: Transfer of Power ^ p. 382. 
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prejudice to the right of the Indian Constituent Assemblies to decide in due 
course whether or not the part of India in respect of which they have authority 
will remain within the British Common- wealth”. 

Finally Lord Mountbatten made it clear that the transfer would be in 1947 
and not in June 1948. He said “I think the transfer of power could be about 
the 15th August 1947 

1 - 6 . British Parliament passed Indian Independence Act, 1947- -Two Dominions 
created. 

On 18th July, 1947 the British Parliament passed the Indian 
Independence Act, to make provisions for the setting up in India of two 
Independent Dominions, to substitute other provisions for certain provisions of 
the Government of India Act, 1935 which applied outside those Dominion and 
to provide for other matters, consequential on or connected with the setting up 
of those dominions. 

As from the 15th August, 1947 two independent Dominions to be known 
respectively as India and Pakistan were set up.- 

1 * 7 . Nehru's statement, 14th Avgust, 1947. 

In the meeting of the Constituent Assembly held on 14th August, 1947, 
Nehru moved the resolution : — “Long years ago we made a tryst with destiny 
itself — and now the time has come when we shall redeem our pledge, not wholly 
or in full measure, but very substantially. At the stroke of the midnight hour 
when the world sleeps, India will awake to life and freedom. A moment 
comes, which comes but rarely in history, when we step out from the old to the 
new, when an age ends, and when the soul of a nation long suppressed finds 
utterance. It is fitting that at this solemn moment we take the pledge of 
dedication to the service of India and her people and to the still larger cause of 
humanity”.’^ 

.After the last stroke of midnight, all members of the Constituent 
Assembly present on the occasion, took the following pledge : 

“At this solemn, moment when the people of India, through suffering 
and sacrifice have secured freedom and become masters of their own destiny. 

I a member of the Constituent Assembly of India, do dedicate myself 

in all humility to the service of India and her people to the end that this anci- 
ent land attain her rightful and honoured place in the world and make her 
full and willing contribution to the promotion of world peace and the welfare 
of mankind.”^ ® 

1 * 8 . Lord Mountbatten becomes Governor-General. 

The Constituent Assembly endorsed the recommedation that Lord Mount- 
batten be Governor-General oi India from the 15th August, 4947 and it was 
intimated to the Viceroy Lord Mountbatten that the Constituent Assembly had 
assumed power for the Governance of India. 

1. 10 cfe 11 George Vic. 30. 

2. Section 1. 

3. Constituent Assembly Debates, Vol. 5, p. 4. 

4. Ibid., p. 9, 
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Shrimati Hansa Mehta on behalf of the women of India presented the 
National flag to the Nation. 

On the 15th August, 1947 Dr. Rajendra Prasad, the President of the 
Constituent Assembly requested the Governor-General to give the signal for 
hoisting the flag. The sound of a gun being fired was heard and that was the 
signal for hoisting the Flag over this roof. 

By virtue of the Indian Independence Act a completely independent 
Dominion of India was set up with a wholly independent Legislature and with 
a completely independent Government free from any kind of fetters as regards 
their functioning, either from the British Parliament or from the British 
Government. The Government of the Dominion, "however, was still to be 
carried on in the name of His Majesty the King of Great Britain, by the 
Governor-General of I/idia to be appointed by His Majesty. 

The Indian Independence Act provided that for each of the new Domi- 
nions, there shall be a Governor-General who shall be appointed by His 
Majesty and shall represent His Majesty for the purpose of the Government of 
the Dominion.! 

The Constituent Assembly endorsed the request of the congress leaders 
that Lord Mountbatten should become the First Governor-General. Soon 
after its meeting Rajendra Prasad and Nehru went over to the Government 
House and conveyed to him the request of the Constituent Assembly. Lord 
Mountbatten feelingly replied, “1 am proud of the honour and 1 will do my 
best to carry out your advice in a constitutional manner.’’ On the morning of 
15 August, Lord Mountbatten was sworn in as Governor-General by Chief 
Justice Kania and the new Cabinet headed by Nehru was sworn in by the 
Governor-General.^ 

In his speech Lord Mountbatten said “From today 1 am your constitu- 
tional Governor-General and 1 would ask you to regard me as one of yourselves 
devoted wholly to the furtherance of India’s interests.” He added that he 
proposed to ask to be released in April 1948 so that India should be at liberty 
to have one of her own people as her Governor-General.”'^ 

C. Raja Gopalachari succeeded Lord Mountbatten as Governor-General. 
Both were appointed by His Majesty the King.'! 

1 * 9 . India becomes an Independent State. 

Before 1947 the position of India as a subject of International law 
was for a time anomalous. She was a member of the League of Nations; she 
was invited to the San Francisco Conference of the United Nations in April 
1945, she exercised the treaty making power in her own right. However, so 
long as the control of her internal and external relations rested ultimately with 
the British Gevernment and British Parliament, she could not be regarded as a 
sovereign State and as a normal subject of International law. In 1947 she 
become a fully self governing Dominion and an Independent State.® 

1. Indian Independence Act, Section 5. 

2. Menon: Transfer of Power, p. 414. 

3. Ibid, 

4. Munshi: Pilgrimage to Freedom, p. 264. 

5. Oppenheim: International Law, Vol. I p. 209. 
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1. 10. India becomes member of the British Commonwealth, 

In April 1949, the Government of India, had informed the other 
governments of the British Commonwealth of the intention of the 
Indian people that under the new Constitution which was to be adopted, India 
shall become a sovereign independent republic. The Government of India had 
also declared and affirmed India’s desire to continue her full membership of 
the Commonwealth of Nations and her acceptance of the King as the symbol 
of the free association of its independent member nation and as such the Head 
of the Commonwealth. 

The Prime Minister of the United Kingdom, Australia, New-Zealand, 
South Africa, India, Pakistan and Ceylon and the Canadian Secretary of State 
for external affairs were in London during April 21-28 to exchange views upon 
the important constitutional issues arising from India’s decision to adopt a 
republican form of Constitution and her desire to contiue her membership of 
the Commonwealth. The discussions were concerned with the effects of such 
a development upon existing structure of the Commonwealth and the constitu- 
tional relations between the members. The Governments of other countries of 
Commonwealth, the basis of whose membership of the commonwealth was 
not thereby changed, accepted and recognised India’s continuing membership. 
Accordingly the United Kingdom, Canada, Australia, Newzealand, South Africa, 
India, Pakistan and Ceylon placed on record a declaration that they would 
remain united as free and equal members of the common-wealth of Nations 
freely cooperating in the pursuit of peace liberty and progress. 

On May 10, on his return from London in a broadcast Pandit Nehru 
said, “The free association of the sovereign nations of the commonwealth does 
not involve any commitments. Its very strength lay in its flexibility. Any 
member nation can go out of the commonwealth if it so chooses. The 
common-wealth is not a super state in any sense of the term. We have 
agreed to consider the King as the symbolic head of this free association. But 
the King has no function attached to the states. So for as the constitution of 
India is concerned, the King has no place in it, and we shall owe no allegiance 
to him. The King headship of the commonwealth was limited to being symbol 
of the free association of its independent member nations.” 

After a two days debate with only one dissent vote the Indian Con- 
stituent Assembly on May 17, 1949 approved the decision of the Government 
of India to remain within the Commonwealth of Nations with the status of an 
independent republic. 

1*11. Order passed by the Governor-General undt^r the Indian Independence 
Act. 

In exercise of the powers conferred upon him by Section 9 of the 
Indian Independence Act, the Governor-General made an Order, the 
Indian Independence (International Arrangements) Order, 1947 under which 
membership of all internatiorfal organisations together with •the rights and 
obligations attaching to such membership, devolved, solely upon the Dominion 
of India.* Any rights or obligations arising under the Final Act of the 
United Nations Monetary and Financial Conference became the rights 
or obligations attached to membership of the International Monetary Fund 
and to membership of the International Bank for Reconstruction and Develop- 
mcnt.2 Rights and obligations under international agreements having an 

1. Indian Independence Act, Section 2 (1), 

2. Indian Independence {International Arrangements) Order Schedule 2 (1). 
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exclusive territorial application to an area comprised in the Dominion of India; 
devolved upon, that Dominion.^ 

Under Section 0 read with Section 19 (4), Indian [ndcpcndence A^cty the 
Governor-General passed an order on 14-8-1947 which substituted the words 
“Dominion Legislature*’ for both Houses of Parliament in the proviso to 
Section 4 of the India (Central Government and Legislature) Act, 1946 and 
also introduced a new Section 4-A by way of adoptation providing that 
the powers of the Dominion Legislature shall be exercised by the Constituent 
Assembly. 

The Legislature of each of the new Dominions was given full power to 
make laws for the Dominion including laws having extra territorial operation, ^ 
and it was declared that no law and no provision of any law made by the 
legislature of either of the new Dominions would be void or inoperative on the 
ground that it was repugnant to the law of England; or to the provisions of the 
Indian Independence Act or any existing or future act of Parliament of the 
United Kingdom or to any order, rule or regulation made under any such Act. 
The legislation were further given the power to repeal or amend any 
such Act, order or regulation in so far as it was part of the law of the 
Dominion.^ 

It was also provided that ‘No Act of Parliament of the United Kingdom 
passed on or after the 15th August, 1947 would extend or be deemed to extend 
to either of the new Dominions as part of the law of that Dominion 
unless it was extended thereto by a law of the legislature of the Dominion’. 

Section 8 of the Indian Independence Act, 1947 provided that for the 
purpose of Dominion, the powers of the Legislature of the Dominion shall be 
exercisable in the first instance by the Constituent Assembly of the Dominion. 

As a temporary measure it was enacted that except in so far as other provision 
was made by or in accordance with a law made by the Constituent Assembly 
of the Dominion under sub-section (1) of this section, each of the new 
Dominions and all provinces and other parts thereof shall be governed as 
nearly as may be in accordance with the Government of India Act, 1935; 
and the provisions of that Act, and of the Orders in Council, rules and other 
instruments made thereunder, shall, so far as applicable, and subject to any 
express provisions of this Act, and with such omissions, additions, adaptations 
and modifications as may be specified in orders of the Governor-General under 
the next succeeding Section 9, have effect accordingly.^ 

Any provision of the Government of India Act, 1935, which, as applied 
to the new Dominion by sub-section (2) above and the orders therein referred 
to, operates to limit th^ power of the legislature of the Dominion shall, unless 
and until other provision is made by or in accordance with a law made by the 
Constituent Assembly of the Dominion in accordance with the provisions of 
sub-section (1) of this section have the like effect as a law of the Legislature 
of the Dominions limiting for the future the powers of that legislature.*^ 

• 

Section 9 of the Indian Independence Act gave the Governor-General 
the power to make such provisions as appeared to him to be necessary or 

1. Indian Independence {International Arrangements) Order, 1947 Schedule 3 (1). 

2. Indian Independence Act, Section 6 (I). 

3. Indian Independence Act, Section 6 (2). 

4. Indian Independence Act, Section 6 (4). 

5. Indian Independence Act, Section 8 (2). 

6. Indian Independence Act, 1947, Section 8 (3). 
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expedient for bringing the provisions of the Act into effective operation; ^ for 
making omissions from; addition to, adaptations and modification of, the 
Government of India Act, 1935, and the Orders in Council, rules and other 
instruments made thereunder, in their application to the separate new 

Dominions. 2 

In carving out two Dominions certain areas might have to be 
transferred from a Province to in one Dominion to a Province in another 
Dominion, and such a transfer would inncvilably create difiicullies of jurisdic- 
tion of the Civil Courts to continue to try proceeding already pending before 
them. To meet any such contingency the Governor-General made Legal Pro- 
ceedings Order 1947. Section 4 of this Order provided that not withstanding 
the creation of new Provinces and the transfer of certain territories from the 
Province of Assam to the Province of East Bengal, i^l proceedings pending 
immediately before the 15th August, 1947, in any Civil or Criminal Court 
(other than a High Court) in the Province of Bengal, Punjab, or Assam shall 
be continued in that Court as if the said Act had not been passed and that 
Court shall continue to have for the purpose of the said proceedings all the 
jurisdiction and powers which it had immediately before the appointed day. 
A.ny appeal or application for revision in respect of any proceedings so 
pending in any such court shall lie in the Court which would have appellate, 
or as the case may be, rcvisional, jurisdiction over that court if the proceed- 
ings were instituted in that court after the 15th August, 1947 the appointed 
day; and elfcct shall be given within the territories of either of the two 
Dominions to any judgment or decree order or sentence of any such court in the 
said proceedings as if it had been passed by a court of competent jurisdiction 
within that Dominion. 

This order was, therefore, made with the object of avoidivg unnecessary 
complications or haulship to the litigants, and so it provided that the pro- 
ceedings covered by it which were pending at the material time should be 
cefutinued as if the Act had not been passed. In other words, a departure was 
deliberately made, from the normal rules or private international law in regard 
to the enforceability of foreign judgment.^ 

Associated Hold of India v. Jo lliamal'^ the appellant had obtained 
decree against the respondents from the court of sub-ordinatc Judge, Lahore in 
a suit filed after October 1947. Me wanted to execute the decree in India and 
relied on Section 4 (3) of the Order. I'he Supreme Court held that Sec- 
tion 4(1) applied only to such decrees in respect of which the jurisdiction of the 
trial Court had been effected by the passing of the Indian independence Act 
or by the transfer of certain territories. The suit was properly filed in the 
Court at Lahore and the jurisdiction of the said Court to try the suit was in no 
manner affected by the passing of the Act or the fiansfer of territory. The 
decree could not be executed in India by virtue of subject. 

The Governor-General made another order: the Indian Independence 
(Rights, Property & Liabilities) Order, 1947. The provisions of this Order 
related to the initial distribution of rights, property and liabilijies consequential 
on the setting up of the Dominions of India & Pakistan. 

1. Indian Independence Act, Section 9(1) (a). 

2. Indian Independence Act, Section 9 (1) (c). 

3. Clause 4(1) (2) (3). 

4. Associated Hotels of India v. Jodhamal, 1961 S. C. 156 (160): (1961) 1 SCR 259. 

5. (1961) 1 SCR 259: 1961 SC 156 (164). 

6. Indian Independence Order, 1947 Clause 3 (1). 
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All land which immediately before the appointed day was vested in His 
Majesty for the purposes of the Governor-General in Council which was 
situate in India or in the tribal areas on the borders of India, came under the 
control of the Dominion of India: in the case of land which immediately before 
the 15th August, 1947 was used for the purposes of any official reprcsenlalive 
of the Government of India in any other part of His Majesty's domi- 
nions or in a foreign country, also came under the control of the Dominion of 
India. ^ 

Any land which, came under the control of the Dominion of India and 
which was situated in an Indian State, shall, if within one month from the 
15th August, 1947 the State acceded to the Dominion of India be under the 
control of that Dominion as from the date on which the accession of the State 
became effective.*-^ 

Similar provisions were made in respect of lands situate in Bengal, 
Punjab and in Assam. 

Provisions were made in respect of contracts made on behalf of the 
Governor-General in Council before the appointed day. 

If the contract was for purposes which as from that day were exclusively 
purposes of the Dominion of Pakistan it would be deemed to have been 
made on behalf of the Dominion of Pakistan instead of the Governor-General 
in Council; and in any other case, a contract would be deemed lo have been 
made on behalf of the Dominion of India instead of the Govci nor-Cieneial in 
Council: 

All rights and liabilities, which had accrued or might accitic under any 
such contract shall, to the extent to which they would have been rights or 
liabilities of the Governor-General in Council, be lights or liabilities 
of the Di)minion of Pakistan or the Dominion i)f India, as the cyse 
may be.^ 

“Any contract made on behalf of the Governor-General-in-Council 
before the appointed day shall, as from that day, 

(a) if the contract is for the puiposes which as from that day are 
exclusively purposes of the Dominion of Pakistan, be deemed lo have 
been made on behalf of the Dominion of Pakistan instead of the 
Governor-General in Council; and 

(h) in any other case, be deemed to have been made on behalf of the 
Dominion of India instead of the Governor-General in Council: and all 
rights and liabilities which have accrued or may accrue under any such 
contract shall, to the extent to which they would have been rights 
or liabilities of the Governor-General in Council, be rights or 
liabilities of the Dominion of Pakistan or the Dominion of India, as the 
case may be.” * 

The intention of this order was to apportion all the liability of the 
Dominions of India and Pakistan after their creation under the Independence 
Act. This article appears to import a legal fiction by which any contract 


1. Indian Independence Order, 1947 Section 4 (a) (c). 

2. Ibid., Section 4 Proviso. 

3. Ibid., Section 8 (1). 

4. Ibid. 

5. Ibid., Section 8 (I) (3). 
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which was made by any of the two Governments would incur the rights and 
liabilities whicli might have accrued to them as on August 15, 1947. In 
Ur ion of India y. Lr// the contract was made before 15-8-47. 

Jt was pointed out that the first part of Article 8(1) created a legal fiction 
under which even if a contract was made before August 15, 1947, it would 
be deemed have been made on behalf of the Dominion of Pakistan, if it was 
for the purposes of the Dominion of Pakistan, fn other cases it would be 
deemed to have been made on behalf of the Dominion of India. The 
Supreme Court fully endorsed the observations of Chagla, J in Union of India 
V. Chiniibhai Jr^bin^hluii'^ and approved the following observations made 
by the Chief Justice. 

“The test to be applied with regard to this contract is not whether 
the contract was for the purposes of the Dominion of Pakistan at the date 
when It was made. U\liypothcsi that test is clefirly inapplicable. All con- 
tracts contemplated by Art. 8 must be contracts which when made 
were made by undivuled India by the Governor-Cjeneral in Council. The 
test that must be applied is an artificial test .and the test may be cither, if 
the contract hatl been entered into on August 15, 1947, whether it would 
have been a contract for the purposes of the Dominion of Pakistan, or if 
the Dominion of Pakistan, had been in existence when the contract was 
entered into, whether it would have been a contract for the purposes of 
Pakistan.'' 

In the case bel’ore the Supreme Court the contract in question was for 
supply of /?////s7/ to the military Department at Lahore and was entered in 
November 1945, that is to say, two years before the appointed date viz. 
15-S-47. Since, however, the fotider was to be supplied at Lahore, it was held 
that llie liabilit> for payment of the price of the fodder lay with the Dominion 
of Pakistan and not with India. I'o the same elfect is a later decision of the 
Supreme Court in the ease of Scindia Steam Mavi'^atio*} Co. Ltd. v. Union of 
J>ub\C where it was pointed out as follows: “In applying the tests prescribed by 
the Order it would be relevant to enquire to whom the property or goods which 
is the subject matter of the contract belonged on the appointed day. In other 
words the mam test to apply as to on which of the two Dominions the 
liability for payment of the goods under contiact would lie was to enquire 
and determine to whom the property or the goods were to be supplied. In 
Union of i'ulia v Ooah Sm^ar Milts Ltd. ^ the goods in question v/r. 

100 tons of .Sugar were purcliased by the North Western Railway and were to 
be supplied to all the places which formed part of Pakistan on 15-8-47. The 
goods were delivered to Station Master, Shamli but in the course of trans- 
mission they wtre looted. The plaintilf claimed price from the Union of 
India under Article 8(1). It was held that Unieyi of India would not be 
liable for making any payment even if the goods had been delivered at 
Shamili which was in India. The dominant factor to be considered, said the 
Supreme Court, was not the places where the goods were delivered but the 
destination to which the goods were to be sent. 

The Governor-Gencral*may make an Order whenever U appeared to him 
necessary or expedient in connection with any of the matters mentioned in 


1. 1957 SCR 1039: 1957 SC 652. 

2. 1953 B 13. 

3. Scindia Steam Navigation Co. Ltd. v. Union of India, 1966 S.C. 1810. 

4. 1980 (2) see 310 : 1980 S.C 1311. 
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Section 9 Clauses (a) to (h), for varying the Constitution, powers and jurisdic- 
tion of any Legislature, Court or other authority in the Dominion of India and 
creating new Legislatures, Courts or other authority therein. ^ 

All liabilities in respect of such loans, guarantees and other financial 
obligations of the Governor-General in Council or of a Province as were outst- 
anding immediately before 15 August, 1947 became as from that day in the 
case of liabilities of the Governor-General in Council the liabilities of the 
Dominion of India ; in the case of liabilities of any provicc other than Bengal 
or the Punjab, became to be liabilities of that Province.^ 

What is the meaning of the words ‘financial obigation in the context in 
which it was used. 

The phrase ‘loans, guarantees and other financial obligations’ occurred in 
Section 178 in Part VII of the Government of India Act, 1935 and these 
expressions used in that section did not refer to all and sundry pecuniary 
obligations of the State arising out of contracts of every description. The loans 
and guarantees there referred to meant, the special kinds of contracts 
relating to State loans and State guarantees. In that context, ‘financial obliga- 
tions’ would mean obligations arising out of arrangements or agreements relat- 
ing to State finance such as distribution of revenue, the obligation to grant 
financial assistance by the Union to any State, or the obligation of a State to 
make contributions and the like. In the above case Das, J. said “It is however 
not necessary or desirable to attempt an exhaustive definition of the expression 
“financial obligations’’. The Court will have to consider in each case whether 
particular obligation which may be the subject matter of discussion falls within 
the expression “financial obligation’’ within the meaning of Art. 9 Whatever 
liabilities may or may not come within that expression, the liability to pay 
rent under a lease did not come within that expression.”^ 


c- 

The powers conferred on the Governor-General under Section 9 of the 
Independence Act shall, in relation to their respective provinces, be exercisable 
also by the Governors of the Provinces which, under that Act, were to cease to 
exist ; and those powers shall be for the purposes of the Government of India 
Act, 1935, be deemed to be matters as respects which the Governors were 
under that Act, to exercise their individual judgment.'* 

1 * 12 . Members of the Indian Civil Service. 

Prior to 15-8-1947, persons serving in the Indian Civil Service ‘were 
recruited by the Secretary of State for India by virtue of the powers confereed 
on him under Section 244 (1), Government of India Act, 1935, (or under the 
corresponding provisions in the prior Government of India Acts.) The persons 
so recruited were appointed to the service called the Indian Civil Service. Each 
person so recruited had to enter into a covenant by means of an indenture be- 
tween himself and the Secretary of State. 

* < 

The Indenture recited that the person was appointed by the Secretary of 
State to serve His Majesty as a Member of the f Civil Service of India and that 
such ervice was to continue during the pleasure of .His Majesty, to be signified 

1. Indian Independence Act, Section 9 (1). 

2. Indian Independence Coder, 1947 Section 9. 

3. State of West Bengal v. Batley, 1954 SC. 193 094). 

4. Indian Independence Act, Section 9 (2). 
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under the hand of the Secretary of State for India with liberty for the 
convenantors to resign the said service with the previous permission of 
Secretary of the State or of the Government under which he was, for the time 
being serving. 

The indenture incorporated various covenants by the appointee with 
reference to the exercise of his functions during the period of his service. 
Apart from these covenants, his tenure was regulated by a number of statutory 
provisons under the Government of India Act. Section 240, while affirming 
that the service was at the pleasure of His Majesty provided that dismissal or 
reduction'in rank should be preceded by a reasonable opportunity for showing 
cause against the action proposed and that dismissal or removal from service 
could only be by an authority not subordinate to the appointing authority 
which in this context meant the Secretary of State. 

* 

The Government of India Act, 1935 contained also a number of provisions 
specially applicable to a person recruited by the Secretary of Slate regarding 
the conditions of his service as regards pay, leave, pension and other matters. 

He had the right to approach the Governor-General or the Governor in 
the exercise of their individual judgment if he had any grievance or complaint 
in respect of his service and a right of appeal to the Secretary of State as 
against the order of any authority which punished or formally censured him or 
interpreted any rule to his disadvantage.^ 

It will be seen that the tenure of an Indian Civil Servant was 
basically contractual but with conditions and prospects of such service 
regulated by statute. A person recruited to such service was in a very special 
position, in comparison with persons holding other civil posts of the Govern- 
ment of India or the Provincial Government. He enjoyed a number of rights 
and privileges attached to him by virtue of the fact that he belonged to a 
specially recuruited service with certain high posts reserved for him and having 
the right of appeal to the Secretary of State in respect of matter relating to his 
service, by virtue of Sections 244, 246, 247, 248 and 249. The Indian Civil 
Service was a specially privileged class of service under the Crown with the 
essential characteristic of direct and ultimate protection by the Secretary of 
State representing His Majesty’s Government. 

Fundamental changes were brought about in this behalf by the Indian 
Independence Act. In the first instance the Secretary of State who, as a 
Member of British Cabinet, acting in the name of the Crown and responsible 
to the British Parliament, was exercising such control as was vested in him in 
respect of the affairs of India and in particular as regards these services, com. 
pletely disappeared. It was specifically provided by section 7 (1) (a), Indian 
Independence Act, 1947 that “His Majesty’s Government in the United 
Kingdom had no responsibility as respects the government of any of the 
territories which, immediately before that day, were included in British India.” 
There was a further specific provision by way of Section 10 in the Indian 
Independence Act as regards* the Secretary of State’s servfces which was as 
follows : 


“The provisions of this Act keeping in force provisions of the 
Government of India Act, 1935, shall not continue in force the provisions 
of that Act, relating to appointments to the civil services, of and civil 


1. Indian Independence Act^ Section 248, 

2. State of Madras v. Rajagopalan, 1955 SC 817 (826). 
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posts under, the Crown in India by the Secretary of State, or the provi- 
sions of that Act relating to the reservation of posts.” 

The India (Provisional Constitution) Order of P)47, which was issued by 
the Governor-General on 14.8. 1947, under the power of adaptation vested in 
him under Section 9(1) (c), Indian Independence Act and which was to come 
into operation simultaneously with it, gave effect to the above two provisions, 
viz. Section 7 (I) (a) and Section 10 (1). Indian Independence Act, by 
specifically deleting from the Government of India Act, 1935, various sections 
relating to the Secretary of State and his services, i. e.. Sections 244, 246, 248 
and 249 and 278 to 284-A (vide schedule to the India (Provisional Constitu- 
tion) Order, 1947. 

Changes were also made by the same Order in Sections 240 and 247 relat- 
ing to conditions of service whose chief purpose was to withdraw the responsi- 
bility of the Secretary of * Slate as regards matter covered by these sections. 
The resultant position was clearly this: (I) There was no further recruitment 
to a special covenanted service by the Secretary of State, (2) There was to be 
no statutory reservation of posts to-be made by the Secretary of State. (3) The 
conditions of service as made by the Secretary of State no longer continued in 
operation. (4) No right of appeal or approach to the Secretary of State for 
redress of any personal grievances relating to such servants, or right of com- 
pensation, etc. for any adverse action to be delei mined by the Secretary of 
State, continued to subsist. 

Some of the conditions of service previously governing these person were 
continued by Section 10 (2) of the Indian Independence Act and the adapta- 
tions made thereunder. 

The ultimate responsibility for the framing and maintenance of the con- 
ditions of service was no longer with the .Secretary of State. In respect of 
such of these civil servants whose services were retained by the new Dominion 
Government the service continued to be under the Crown (as shown by the 
adaptation of Section 240 Government of India .Act). But this was only because 
in theory the new Government of India was still to be carried on in the name 
of His lUajcsty. This was no more than a symbol of the continued allegiance 
to the Crown. The substance of the matter, however, was that while previ- 
ouslly the Secretary of State's service were under the Crown in the sense that 
the ultimate authority and responsibility for these servic(?s was in the British 
Parliament and the British Government, this responsibility and authority, 
competely vanished from and after 15-8-1947, as envisaged in the Viceroy’s 
announcement of 30-4-1947, and as specifically affirmed by Section 7(1) (a), 
Indian Independence Act. 

Thus the essential structure of the Secretary of State’s service was altered 
and the basic foundation of the contractual-cum-statutory tenure of the service 
disappeared. It follows that the contracts as well as the statutory protection 
attached thereto came to an automatic and legal termination as held by the 
Privy Council and the House of Lords in some-what analogous situations in 
Reilly v. The Kin^^^ and Nokes Doncaster Amaigamated Collieries Ltd.^ 

Taking these various priovisions together, the Supreme Court in State of 
Madra v. Rajagopalan^ held that the guarantee of the prior conditions of service 
and the previous statutory safeguards relating to the disciplinary action were now 

1. 1934 AC 176. 

2. 1940 AC 1014. 

3. 1955 SC 817. 
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‘confined’ to such as ‘continue’ in service on and after the establishment of the 
Dominion to service under the Crown, /. i\ of the Government of the Dominion 
or of a Province, as the case may be. Who the persons were who fell within 
the category of persons ‘so continuing’ is clearly indicated hy implication in 
Art. 7 (1) Jndia (Provisional Constitution) Order, 1947, which says that any 
person who immdiatcly before the appointed day is holding any civil post 
under the Crown in connection with the alfairs of the Goveinor-Gcneral or 
Governor-General in Council or of a Province, shall as fiom that day, be 
deemed to have been duly appointed to the corresponding post under the ( rown 
in connection with the alfairs of the Dominion of India, or, as the case may 
be, of the Province. 

The continuance contemplated by Section 10 (2) (a) Indian Independence 
Act and by Section 240 (2) and Section 247 Governmeut of India Act as adapted, 
is the continuance impliedly brought about by this deeming provision in ^rt. 7 
(I) India (Provisional Constitution) Order. But it has to be noted that this 
provision in specifying preceded the by qualifying phrase “subiecl to any general 
or special orders or arrangements alfecling his case." d hus all peisons who were 
picviously holding civil posts were deemed to have been appointed and hence to 
continue in service, excepting those whose case was governed by “general or 
special orders or arrangements alfceting his case.'’ 

The special orders or arrangements contemplated therein, in so far as the 
members of the Secretary of Stale’s service were concerned, were the special 
orders or arrangements which followed on the Viceroy’s announcement dated 
30-4-1947, in pursuance of the individual civil servants had been circularised 
and their wishes ascertained, and the Governments concerned had fmally 
intimated their option not to invite the continuance of the service of particular 
individuals as had happened in that case of plaintilf \\\ State of Madras y/. 
Ra^'^opalan.^ 

113. Lapse of Paramoimtey of British Crown. 

The paramountcy of the British Crown was not co extensive with the 
right of the Crown llowing from the Treaties. It was based on Treaties, 
Engagements, Sanads as supplemented by usage and sun'erance and by decisions 
of the GovernmenUof India and the Secretary of State embodied in political 
practice. The rights that the Paramount power claimed in exercise of the 
functions of the Crown in relation to the State covered matters both external 
and internal.'^ 

Section 7 of the Independence Act** provided the consequences of the 
setting up of the new Dominions. As from the ^I5th August, 1947, His 
Majesty’s Government in the United Kingdom ceased to have any responsi- 
bility as respects the Government of any of the teriitories which immediately 
before that day were included in British India. The suzerainty of His Majesty 
over the Indian States lapsed and with it, all treaties, agreements in force as 
at the date of the passing of^the Act between His Majesty and the Rulers of 
Indian States, all functions exercisable by His Majesty at that date with respect 
to Indian States, all obligations of His Majesty existing at that date towards 
Indian States or the rulers thereof and all powers, rights, authority or jurisdic- 
tion exercisable by His Majesty at that date in or in relation to Indian States 
by treaty, grant, usage, sufferance or otherwise and there lapsed also any 
treaties or agreements in force between His Majesty and any persons having 

1. 1955 SC 817 (828). 

2. White Paper on States, p. 22. 

3. 10 and 11 Ges.6, c. 30. 
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authority in the tribal areas, any obligations of His Majesty existing at that 
date to any such persons or with respect to the tribal areas, and all powers, 
rights, authority or jurisdiction exercisable at that date by His Majesty in or in 
relation to the tribal areas by treaty grant, usage, sufFerence or otherwise. 

Notwithstanding the lapse of paramountcy it was provided in the Act 
that “effect shall as nearly as may be, continue to be given to the provisions 
of any agreements relating to customs, transit and communications, posts, and 
telegraphs or other like matters until the provisions in questions were 
denounced by the Rules of the Indian State or person having authority in the 
tribal areas on the one hand, or by the Dominion or Province or other part 
thereof concerned on the other hand or were superseded by subsequent agree- 
ments. These agreements were kept alive by the stand still agreements between 

the respective states and the Dominion of India. i 

» 

Till the lapse of paramountcy, the Crown as represented by and operat- 
ing through the political authorities provided the nexus between the Indian 
States and the Central and Provincial Governments. The pivot of this arrange- 
ment was the Viceroy, who as Crown Representative, represented to the Indian 
States the suzerainty of the British Crown while at the same time he was, in 
relation to British India, the head of the Government as Governor-General 
The Indian Independence Act, 1947, released the States from all their obliga- 
tions to the Crown. It was evident that if in consequence the Indian States 
became separate independent entities there would be a serious vacuum not 
only with regard to the political relationship between the Central Government 
and the States, but also in respect of the co-ordination of all-India policies in 
the economic and other fields. All that the Dominion Government inherited 
from the paramount power was the proviso to section 7 of the Indian Indepen- 
dence Act, which provided for the continuance, until denounced by either of 
the parties, of agreements between the Indian State and Cenlial and Provincial 
Governments in regard to specified matters, such as Customs, Posts and 
Telegraphs, cte.'^ 

Immediately afterwards, the India (Provisional Constitution) Order was 
promulgated. By this order sections 5 and 6 of the Government of India Act, 
1935 were extensively amended setting up machinery for the Indian States to 
accede to the Dominion of India. * 

The plea For accession met with a favourable response. Negotiation for 
accession of States were soon completed and instruments of accession were 
executed by the heads of the Indian States. Simultaneously, Standstill agree- 
ments, the acceptance of which was made by the Government of India a 
condition of accession by the States concerned, were also entered into between 
the Dominion Government and the acceding States. The Standstill Agree- 
ments recited : 

“Whereas it is to the benefit and advantage of the Dominion of 
India as well as of the Idian States that existing agreements and adminis- 
trative arraggemtnts in the matter of common concern, should continue 
for the time being between the Dominion of India or any part thereof 
and the Indian States : 

Now therefore it is agreed between the .State and the Domi- 

nion of India that ; 


1. Indian Independence Act, Section 7 Proviso. 

2. White Paper on States, p. 32, para 71. 
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‘M. (1) Until new agreements in this behalf are made, all agreements 
and administrative arrangements as to matters of common concern now 
existing between the Crown and any Indian State shall, in so far as may 
be appropriate, continue as between the Dominion of India, or, as the 
case may be the part thereof, and the State. 

(2) In particular, and without derogation from the generality of sub- 
clause (1) of this clause the matters referred to above shall include the 
matters specified in the Schedule to this agreements. 

(3) Nothing in this agreement includes the exercise of any paramou- 
ntcy functions.” 1 

1-14. Position of the Rulers of Indian States. 

By the instrument of accession the Princes were assured that the terms 
of- the instrument will not be varied by any amendment of the Government 
of India Act, 1935, or the Indian Independence Act, 1947, unless such amend- 
ment be accepted by the Prince by a supplementary instrument; that nothing 
in the instrument shall be deemed to commit the Prince in any way to accept- 
ance of any future Constitution of India or to fetter his discretion to enter 
into agreements with the Government of India under any such future Consti- 
tution, and that nothing in the instrument shall affect the continuance of the 
Princes’ sovereignty in and over the State, or, save as provided by or under 
the instrument, the exercise of any powers, authority and rights enjoyed by 
the Prince as head of the State or the validity of any law in force in the 
State. 2 

It was followed by the next phase culminating in integration of some 
States in the Provinces, consolidation of other States into sizable administra- 
tive units, and some other States executing agreements integrating with the 
Depninion. The process of integration of States varied from State to State. 
216 out of the States merged with the existing Provinces; 61 States were taken 
over as Centrally administered areas; and 275 States were integrated in 
five Unions of States, Saurashtra, Madhya Bharat, Rajasthan, Pepsu and 
T ravancore-Cochi n . •* 

The instruments of merger provided for the integration of States and 
for transfer of powet from the Princes and guaranteed to the Princes the privy 
purse, succession to the Gaddi, rights and privileges, and full ownership, use 
and enioyment of all private properties belonging to them as distinct from 
State properties. The covenants for establishing Unions of States and the 
agreements of merger contained provisions guaranteeing to the heads of 
merged States or integrated States payment of privy purses. These 
instruments were concurred in and guaranteed by* the Government of the 
Dominion of India. ^ 

The next phase was of assimilation and consolidation of the unity 
achieved till then. In the case of the ‘‘Provincially merged” and “Centrally 
administered” States, authority for exercising the powers of administration 
and legislation originally derived from the Extra-Provincial Jurisdiction Act, 
1947, was later exercisable by virtue of orders issued under Section 290-A and 

1. MUdhav Rao Scindia and others Union o//n<fla, (1971) 1 SCC 8S (ISO). 

2. Ibid.,p. ISO. 

3. Ibid. 

4. Ibid., p. 151. 

d 
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290-B incorporated in the Government of India Act, 1935 . By an order 
issued under Section 290-A diverse steps were taken for integration of the 
former State in the Provinces. ^ 

To give constitutional sanction to the merger agreements, special pro- 
visions were expressly incorporated in the draft Constitution recognising the 
status of the Princes, the obligation to pay the privy purse, and the personal 
rights and privileges guaranteed to them. The territories of the Slate after 
integration retained no political or legal identity. Special recognition was 
give to the status of the Princes and to their rights and the obligations ot the 
Unions, and for that purpose, Articles 366 (15), 366 (22), 291 and 362 were 
incorporated in the Constitution. In Article 366 (15) the expression “Indian 
State” was defined as meaning any territory which the Government ol the 
Dominion of India recognised as such a State; and in Article 366 (22) a special 
definition of the expression “Ruler” was evolved for the purpose of the 
Constitution; by Article 291 the privy purse was charged on, and made 
payable out of, the Consolidated Fund of India, and the sum so paid as 
privy purse to the Ruler was declared exempt from all taxes on income. By 
Article 362 the Parliament, the State Legislatures and the executive of the 
Union and the States were enjoined to have “due regard to the guarantees and 
assuranecs” under the covenants and agreements between the Ciovernment of 
the Dominion of India and the heads of the former Indian Slates.- 

After India attained political freedom in 1947 and before the Consti- 
tution was adopted the historical process of the merger and integration of the 
several Indian States with the rest of the country was speedily accomplised 
with the result that when the Constitution was first passed the territories of 
India consisted of Part A States which broadly staled represented the Pro- 
vinces in British India, and Part B States which were made up of Indian 
States. This merger or intergration of Indian States with the Union of India 
was proceeded by the merger and consolidation of some of the stales intense 
between themselves. 

1*J5. Indian States and the Constitution, 

The stage was then set for the promulgation of the Constitution. A few 
days before November 26, 1949, a large majority of the States proclaimed that 
the Constitution of India will be the Constitution for their respective terri- 
tories, and shall be enforced as such in accordance with the provisions, and 
that the provisions of that Constitution shall, as from the date of its com- 
mencement, supersede and abrogate all other existing constitutional provisions 
inconsistent therewith. Merger agreements were executed to give effect to the 
proclamation. The proclamation and the execution of the merger agreements 
resulted in cornplcte extinction of the States and Unions of States as separate 
units. The princes ceased to retain and vestige of sovereign rights or 
authority qua their former States. They acquired the status of citizens 
of India. ^ 

• • 

Articles 291, 362 and Part VII of the Constitution were when incorpo- 
rated intended to grant recognition to the solemn promises on the strength of 
which the former Princes were invited by those at the helm of affairs to join 
the experiment for achieving for the millions their dream of securing a truly 

1. Madhav Rao Scindia and others v. Union of India, (1971) 1 SCC 85 (150). 

2. Ibid. 

3. Ibid., pp. 151-52. 
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democratic form of Government in United independent India, and Clauses (15) 
and (22) of Article 366 were intended to serve the purpose of identifying 
the persons who remained entitled to the benefit of those constitutional 
guarantees. 1 

Article 366 (21) defined ‘Rajpramukh’. By Article 291 payment of any 
sum free of tax guaranteed or assured under any covenant or agreement with 
a Ruler of an Indian State as privy purse, was charged on and was made pay- 
able out of the Consoildated Fund of India, and the sum so paid to any Ruler 
was exempt from all taxes on income.^ 

As a quid pro quo for agreeing to surrender their power and authority, 
it was enacted in the Constitution that the Princes who had signed the cove- 
nant of the nature specified will be recognized as .Rulers. But under the 
treaties, covenants and agreements executed by the former Princes, there was 
no provision for recognition of Rulers. The President was invested by the 
Constitution with power to recognise Rulers under Article 366. (22). The status 
of the Rulers under the Constitution was not the status which the Princes had: 
their rights, privileges and functions were fundamentally different from those 
of the former Princes. Some degree of obscurity was introduced by the use 
of the expression “Ruler” and “Ruler of an Indian State” in the articles. 
But the moaning was reasonably plain. Ruler as defined in Article 366 (22) 
was a former Prince, Chief or other person who was on or after January 26, 
1950, recognised as a Ruler, he having signed the covenant, or his successor. 
The Ruler of an Indian State meant a Prince, or Chief who was recognized 
before the Constitution by the British Crown. The Ruler of an Indian State 
had sovereign authority over his State. The Ruler recognized by the President 
ruled over no territory, and exercised no sovereignty over any subiects. He 
had no status of a potentate and no privileges which were normally exercised 
by a potentate. He was a citizen of India with certain privileges accorded to 
him because he or his predecessor had surrendered his territory, his powers and 
his sovereignty.'^ 

1T6. Derecognition of Rulers. 

On September 2, 1970, a Bill entitled the Constitution (Twenty-Fourth 
Amendment) Bill, 1970 and providing that “\rticlcs 291 and 362 of the Consti- 
tution, and Clause (22) of Article 366, shall be omitted”, was introduced in 
the Lok Sabha. The Bill was declared passed with the amendment that the 
provisions thereof shall come into operation with effect from October 15, 1970. 
On September 5, 1970, the motion for consideration of the Bill did not obtain, 
in the Rajya Sabha, the requisite majority of not less than two thirds members 
present and voting as required by Article 368 of the Cfinstitution. The motion 
for introduction of the Bill was declared lost. A few hours thereafter, the 
President of India purporting to exercise powers under Clause (22) of 
Article 366 of the Constitution signed an instrument withdrawing recognition 
of all the Rulers. 

• • 

On September 6, 1970 the President of India passed an order "in respect 
of each of the Rulers of former Indian States, de-recognising them as rulers. 
These orders resulted in the forthwith stoppage of the Privy Purse received by 
the Rulers and the discontinuance of their personal privileges.'*^ 

1. Madhav Rao Scindia and others v. Union of India, (1971) 1 SCC 85 (153). 

2. Ibid., p. 155. 

3. /Au/., p. 163. 

4. (1971) 1 SCC 85 (113). 
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This order was challenged before the Supreme Court in Madhav Rao 
Scindia v. Union of hdia;^ and by a majority of ten to one the Supreme Court, 
declared the order made by the President to be illegal and on that account 
inoperative. In consequence a writ of mandamus was issued not to enforce the 
orders. 

To nullify the effect of the Supreme Court decision the Constitution was 
amended in 1971 by the Constitution (Twenty-Sixth Amendment) Act, 1971. 
Articles 291 and 362 were omitted. 

After Article 363 of the Constitution, another Article 363-A was 
added: 

(а) The Prince, Chief or other person who, at any time before the 
commencement qf the Constitution (Twenty-Sixth Amendment) Act, 
1971, was recognised by the President as the Ruler of an Indian State or 
any person who, at any time before such commencement, was recognised 
by the President as the successor of such Ruler shall, on and from such 
commencement, cease to be recognised as such Ruler or the successor of 
such Ruler; 

(б) On and from the commencement of the Constitution (Twenty- 
sixth Amendment) Act, 1971, privy purse is abolished and all rights, 
liabilities and obligations in respect of privy purse are extinguished and 
accordingly the Ruler or, as the case may be, the successor of such 
Ruler, referred to in Clause (a) or any other person shall not be paid any 
sum as privy purse.” 

Article 366 was also amended. For Clause (22) the following clause was 
substituted, namely: 

“(2) “Ruler” means the Prince, Chief or other person who, at any 
time before the commencement of the Constitution (Twenty-sixth Amend- 
ment) Act, 1971 was recognised by the President as the Ruler of an 
Indian State or any person who, at any time before such commencement, 
was recognised by the President as .-the successor of such Ruler.”- 


I. AfaMay Rao Scindia v. Union of India, 0971 ) 1 SCC'«.% 
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2-1. Constitution making in different countries — American example. 

The American struggle to extend popular control ended in indepen- 
dence. , 

Thirteen colonies, mutually .Independent, having joined to destroy the 
common tie of subjection, to Uie British Crown, hut desiring still to perpetuate 
.their union of -race and corqumon interest, faced the task of forming a 
central or union government in such fashion as .to reconcile national unity 
with those ideas of the, right of self-government which had been the cause of 
their separation from the British. Empire. 

“The Convention of. 1787 was composed of very sdile men of the English- 
speaking race. They took the system of government with which they had been 
familiar, improved it, adapted it. to tlhci.circumstaoces with which, they had to 
deal, and put it into successful operation. It is needful^ however, to remember 
in tUs connection that when the Convention was copying the English constitu- 
tion that constitution was in a stage of transition, and todtby no ^means fully 



22 The Constitution of India 2 * 1 . 

developed the features which are now recognized as most characteristic of it. 
The English consitution of that day had great many features which did not 
invite republican imitation. It was suspected, if not known, that the ministers 
who sat in Parliament were little more than tools of a ministry of Royal favo- 
rites, who were kept out of sight behind the strictest confidences of the King. 
It was notorious that the subservient parliaments of the day represented the 
estates and the money of the peers and the influence of the King, rather than 
the intelligence and purpose of the nation. It was something more than natural 
that the Convention of 1787 should desire to erect a Congress which would not 
be subservient, and an executive which could not be despotic; and it was 
equally to have been expected that they should regard an absolute separation 
of these two great branches of the system as the only effectual means for the 
accomplishment of that much desired end”.^ 

Prof. Wilson, in his book^ indeed, claims that Congress is now supreme 
over the executive of the federal government, and “subjects even the details of 
administration to the constant supervision, and all policy to the watchful 
intervention, of the Standing Committees of Congress". There was, however 
lack of executive responsibility to Congress. The President and the heads of 
the chief executive departments of government stood apart, isolated from 
Congress; bound to execute its laws, but with no greater influence in securing 
the passage of laws in aid of effective administration, or in preventing the 
passage of laws which might hamper administration, than was possessed by 
any other private citizen. By the terms of the Constitution itself they were 
debarred from seats in Congress, and so had no initiative in legislation. On 
the other hand. Congress must go to the full extent of law-making in order to 
exercise its supremacy over the executive. But the trouble may not in the 
Act itself, but in its execution! no matter to what extent of detail an Act may 
make provision, an executive completely out of sympathy with the law would 
not be a very satisfactory administrator of it. In short, there is no guaran- 
tee of that harmony between the legislative and executive departments, tltat 
sympathy and co-operation without which there must necessarily arise constant 
friction, lack of continuity in policy, and even a deadlock in the administra- 
tion of public affairs. Congress and the executive are responsible, each 
directly to the people; but the retention of the confidence of Congress is in 
no way a condition to the retention of office. Congress had no such power 
to depose the executive as has the House of Commons in fhe British constitu- 
tional system. Moreover, the constant possibility of party diversity between 
the Executive and Congress render it very difficult to fasten responsi- 
bility upon either. This difficulty is thus strongly put by Prof. Wilson : 

“Is Congress rated for corrupt, or imperfect, or foolish legislation ?. 
Does administratioit blunder and run itself into all sorts of straits- ? The 
Secretaries hasten to plead the unreasonable or unwise commands of 
Congress, and Congress falls to blaming the Secretaries. The Secretaries 
aver that the whole mischief might have been avoided if they had only 
been allowed to suggest the proper* measures; and the men who framed the 
existing meisures, in their turn, avow their 'despair of good government 
so long as they must entrust all their plans to the bungling incompetence 
of men who are appointed by, and responsible to, somebody else. How 
is the school-master, the nation, to know which boy needs the whipping?’’® 

1. Prof. Woodrow WiXson: Congressional Government^ Mh 307... Wilson later 

became President of the United States. 

2. Ibid. 

3. /6i^.,p.283. 
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In the preface to the same work, the distinction between the British and 
the American systems of government is thus shortly stated : 

*4t is our legislative and administrative machinery which makes 
our government essentially different from all other great governmental 
systems. The most striking contrast in modern politics is not between 
Presidential and Monarchical governments, but between Congressional 
and Parliamentary governments. Congressional government is Committee 
government; Parliamentary government is government by a responsible 
Cabinet Ministry, These are the two principal types which present them- 
selves for the instruction of the modern student of the practical in poli- 
tics; administration by semi-independent executive agents who obey the 
dictation of a legislature to which they are not responsible; and adminis- 
tration by executive agents who are the accredited leaders and accounta- 
ble servants of a legislature virtually supreme in all things.” 

2 2. Colonial Governments and Dominions {Canada), 

The early colonial governments acquired their importance for the most 
part after the American revolution when England began to rebuild its 
shattered Empire. 

All the colonies, it is true, had representative government through the 
elected Legislative Assembly, but the latter’s control in any real sense was 
frustrated by other elements in the government which held no popular mandate 
whatever. Even the legislative power was shared by the Assembly with an 
appointed Legislative Council, but this was of small importance when compared 
to the exclusive executive authority wielded by the Governor and the Execu- 
tive Council, the members of which he appointed. The attacks of the 
reformers went to the centre of these difficulties, and they demanded the right 
to control the advisers of the governor Let the governor call to his Executive 
CdVincil those who have the confidence of the Assembly, and let these advisers 
be changed whenever the Assembly indicated that it wished a change to be made, 
and at one stroke the friction and quarrelling between the executive and the 
legislature would disappear. Repress n tat ive government would then be trans- 
formed into responsible government. ^ The solution had been discovered in 
England many years before, although certain implications of the general 
principle were still being worked out by empirical methods. But the colonial 
situation presented one important difference. If this innovation took place, how 
would the Governor be able to follw the advice of a Council responsible to the 
Assembly, and at the same time obey instructions form London? How could 
he Serve two masters with no assurance or even likelihood that they would 
agree? * 

There was no doubt that the great majority of the founders of the 
Dominion were anxious to maintain the British connection and the British 
stamp upon their political institutions. The preamble to the British North 
America Act was therefore stating the simple truth when ix proclaimed that 
the people of the province desfred “a Constitution similar in Principle to that 
of the United Kingdon.’”*^ 

The outstanding exception to the general rule of British influence was, 
of course, the part of the Act dealing with the federal distribution of power. 
Here, the experience of the United States worked both to encourage and to 

1. Dawson: Government of Canada^ pp. 13, 14 1949 Ed. 

2 . Ibid., pJ 46. 
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dissuade. “It was the fashion'’ said' Macdonald in' 1865, “to enlarge on the 
defects of the Constitution of the United States, but I am not one of those 
who look upon it as a failure. I think and believe that it is one of the most 
skilful works which human intelligence ever created; it is one of the most 
perfect organizations that ever governed a free people. To say that it has 
some defects is but to say that it is not the work of Omniscience, but of 
human intellects.” The American example, as this passage indicates, undoubtely 
served as a constant inspiration which encouraged the British North American 
colonies to seek their solution in some form of federalism; but in determining 
the balance of authority between the federation and the provinces, the 
allotment of subjects, and the location of the residual power, they endeavoured 
to interpret .American experience and profit by American mismkes. The same 
attitude is evident in other matters as well; indeed, on most questions there is 
a fairly strong bias against American practices. ^ 

Federalism came in by way of exception to the established, operating 
machinery of parliamentary government. The presidential system of the 
United States found no supporters, even among those and there were several 
who were loud in their praises of the American constitution. A great evil in 
the United States, it was said was that the President was a despot for four 
years. Every President was the leader of a party, and obliged to protect the 
rights of a majority. Under the British Constitution, with the people having 
always the power in their own hands and with the responsibility of a Ministry 
to Parliament, they were free from such despotism. 

The Canadians, however, made their choice on the basis of their 
experience and their observation, and their constitution in this respect remained 
more British than American. Parliament, in the British tradition of 1867, was 
composed of the Crown and the representatives of the people in two houses. 
The business of Parliament was conducted by a government, or group of 
ministers of the Crown made up of leaders of the dominant party in the 
lower House, acting under a Prime Minister. These advised the Crown upon 
the exercise of all its legal powers and assumed responsibility for ail its public 
actions. The Crown was fully controlled by the law and the custom of the 
constitution. With the idea of Parliamentary Government went the basic ideas 
of election and franchise, of freedom of public discussion, of Government by 
consent of the governed, in short, of a political democracy.* 

England’s great contribution had been parliamentary and responsible 
Government; the United States had shown that federalism was the system best 
adapted to a disunited people scattered over wide areas. Canada was the 
first nation to \s>eld these conceptions into a new whole, and in so doing she 
produced a constitution Vhich, it was agreed, embodied the virtues of both 
its prototypes. But virtues, particularly borrowed virtues, are more easily 
adopted than retained.'* 

In federalism established by the under the British North America Act, 
1867 the true lin6 of division is this: The various subject matters with which 
Government may have to deal are divided into two great divisions — 
matters of general and matters of local concern— but to each of such 
divisions the full equipment of power, legislative and executive, is given. The 

1. Dawson : Government of Canada, pp: 47-48. 

2. Frank R. Scott: Easays on the Constitution, p. 26. 

3. Ibid., p. 27. 

4. Ibidp. 35. 
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Dominion government and the Provincial governments are carried on (each 
within the sphere of its legitimate operation) on the same principle as is the 
government of the United Kingdom. Jurisdiction as to subject matter 
conceded, the will of the legislature. Dominion or Provincial, is supreme over 
the executive in the same sense as the will of the Imperial Parliament is 
supreme over the executive in the United Kingdom. ^ 

The elective branch of the legislature (Dominion Parliament or Provincial 
Legislative Assernbly) represents, and is directly responsible to, the electorate 
— as in the United Kingdom. The Executive Committee (the cabinet), 
composed of members of the legislature, hold their positions by virtue of, and 
contingently upon, the retention of the confidence of the elective branch of 
that Legislature and are, therefore, practically directly responsible to that 
elective branch as in the United Kingdom. “ 

• 

2*2. Australian constitution. 

The first steps towards a federation of the Australian colonies were taken 
as far back as 1849, at a time when discussions were taking place on the 
granting of responsible Government to them. The Commonwealth of 
Australia was proclaimed to come into existence on 1st January, 1901, the 
proclamation being issued on 17th September, 1900. 

The monarchical principle was recognized in a number of sections of the 
Constitution. The Queen was at the apex of the legislative structure (s. 1). She 
was also the Chief Executive (s. 61). In both cases, however, her powers were 
exercisable by the Governor-General (ss. 2, 61). Consequently, in respect of 
the duties associated with the governmental structure, the Governor-General, 
acting on the advice of the Executive Council in most cases (see ss. 62, 64) was 
the repository of federal executive authority. 

• There were other connections between the Commonwealth and the 
United Kingdom. It was recognized in 1900, although not without some 
doubts, that the Commonwealth of Australia — the Union of federated States 
would still continue to have the status of a “self-governing” colony although 
proposals to incorporate this status formally in the covering clauses were not 
proceeded with.'^ The consequence of this status was to subject the Common- 
wealth Parliament .to the provisions of the Colonial Laws Validity Act and, 
therefore, to the paramouncy of Imperial legislation. This “colonial” status was 
also embodied in the doctrine of extra-territorial legislative incompetence which 
affected the interpretation of Commonwealth power in the early cases. ^ 

The federal nature of the Constitution was proclaimed in the first para- 
graph of the preamble which referred to the agreement on the part of the people 
of the colonies to unite in “one indissoluble Federal Mlommonwealth under the 
Crown of the United Kingdom of Great Britain and Ireland, and under the 
Constitution hereby established,” 

2*3. Dominion State — Statute of West Minster, 1931 — India denied Dominion 

Status, • • 

From that time on, issue after issue persistently emphasized the deter- 
mination of most of the Dominions to be their own masters, even though 

1. Clemant’s Ca/ioi/ffl/i Cons/i/M/ioii, 3rd Edn. p. 345. 

2. Ibid,, p. 346. 

3. Quick and Garran: Annotated Constitution, 1900 Ed., p. 347-52. 

4. Ibid,, 1981 3rd Edn. p. 33. 
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such a policy necessarily involved the abandonment of the diplomatic unity of 
the Empire. 

Several Dominions brought the matter to an explicit decision at the 
Imperial Conference of 1926. This Conference issued a formal statement 
proclaiming the Dominions, an equality which was manifest not only in inter- 
national affairs but also within the Empire. The British Commonwealth was 
to remain united under a common King; and subordination, cither in law 
or in practice, was to give way to association and co-operation among autono- 
mous partners. 

The concerns of Canada, Australia and other dominions led to the 
imperial conferences (Conferences of the Prime Ministers of the Self Governing 
Dominions) of 1926 and 1930 which grappled with the task of removing 
vestiges of colonial status^from the Dominions. 

A report was submitted in 1929. The Imperial Conference of 1930 
concurred in this report, and formally requested that the recommendations 
there made should be enacted by the British Parliament. In response to 
this request the British Parliament passed the Statute of West- Minster 
in 1931. 

Their position and mutual relation (/. e. of Great Britain and the 
Dominions) may be readily defined. They are autonomous Communities 
within the British Empire, equal in status, in no way subordinate one to another 
in any aspect of their domestic or external affairs, though united by a common 
allegiance to the Crown, and freely associated as members of the British 
Common Wealth of Nations. 

It was an essential consequence of the equality of status that the 
Governor-General of a Dominion was the representative of the Crown, holding 
in all essential respects the same position in relation to the administration of 
public affairs in the Dominion as was held by His Majesty the King 
in Great Britain, and that he'was not the representative or agent of His 
Majesty’s Government in Great Britain or of any Department of that 
Government. 

The British Parliament refused to grant ‘Dominion Status' to India. 
The Report of the Joint Committee on Indian Constituent Reforms 
reads ; 

“If the Constitutions of Canada, Australia, New Zealand and South 
Africa were framed on the British model, it was not because Parliament 
decided on theoretical grounds to reproduce that model in those countries, but 
because Government in jhose countries had been long conducted on British 
principles and had already grown into general conformity with British practice. 
If these Constitutions, enacted over a period of more than forty years, differ 
from one another in certain points, those differences are not to be attributed 
to changes in British constitutional theory, so much as to variations in the 
experience and practice of the particular communities themselves. In India, 
too, there is already a system of ‘Government which, while possessing many 
special characteristics, is no less based on British principles, and is no less a 
living organism Already, long before either the Morley-Minto or the 
Montagu-Chelmsford reforms, that Government had shown a marked tendency 
to develop on certain lines. The safest hypothesis on which we can proceed, 
and the one most in accordance with our constitutional history, is that the 
future Government of India will be successful in proportion as it represents, 
not a new creation substituted for an old one, but the natural evolution of an 
existing Government and the natural extension of its past tendencies.” 
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On the basis of this Report the Parliament enacted the Government of 
India Act, 1935. 

2 * 4 . Position after the Second World War^ 1945. 

Since World War II, no fewer than 500,000,000 people in the under 
developed areas had achived indepenence; their world and ours was in ferment. 
After hundreds of years of silent suffering they decided to attain for themselves 
a few of the values of modern society, the fruits of the equal opportunities 
and the full rights of man as set forth in the United Nations Universal 
Declaration of 1948. They had achieved political independence; they were 
free to choose to turn to the right or to the left. Most of them chose 
in favour of democracy. But for how long ? That was the burning 
question that confronted every nation in the free world. How long 
could political democracy in the underdeveloped ^ areas last without the 
economic under-pinnings which a true democracy required before it could 
function?! 

Since the Second World War, constitutionalism in Eupope had served the 
goal of giving expression to what had been called the “negative revolutions” 
in France, Italy, and Geramny. By these revolutions, a defunct and generally 
rejected totalitarian fascist past had been negated and replaced by a more or 
less conventional constitutional order. The constitutions of the French Fourth 
Republic, of the Italian Republic, and of the Federal Republic of Germany 
closely resembled the order which existed prior to the seizure of power by 
Mussolini. Hitler, and the Petain-Laval group. 

The new states of Asia and Africa with few exceptions adopted some form 
of parliamentary democracy upon their estabishment as independent states. 
With local variations, they modelled their constitutions on those of the older 
democracies and they established electoral procedures, parliamentary institu- 
tions and administrative structures designed to put these principle into effect. 
In so doing they encountered formidable problems of government, intensified by 
their basic problems of economic and social development. One after another 
they found that the syslem which they had adopted was not working effectively; 
several, with the conspicuous exception of India, suspended or abrogated 
features of their .original constitutions, generally under the leadership of 
the military, in an effort to evolve new forms suited to their experience and 
needs. 2 

In these countries neither a republican form of government nor 
democratic institutions based on elected representatives had a genuine local 
tradition behind them. In most cases, both , the experience and the 
psychological background for putting such institutions into operation were 
lacking ; the full implications of the parliamentary system, with cabinets, 
legislative bodies and the other paraphernalia, were imperfectly understoop 
not all only among the masses of the people but often by the leaders 
themselves. . 

The central problem which they faced was the problem of obedience. 
The authority of the monarch or his deputy had been well understood; it had 
been in fact virtually axiomatic. The monarch had been hedged about with 
majesty ; in the formula with which the emperors of China had ended their 


1. Trygve Lie*s: In the cause of Peace^ p. 441-42. 

2. History of Mankind, Vol. 6, p. 806. 
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orders, the populace was expected to ‘tremble and obey’. But aiUhorlty In a 
democracy, the will of the people, or more particularly the will of the majority 
as expressed through parliament, was not clearly understood and accepted; 
obedience to the maj’ority was far from axiomatic. Occasional or chronic 
rebellion, seizure of power by non-constitutional means, dismissal of parlia- 
mentary bodies or cabinets by Governor or President to override majority action 
in one after another of the new states during the first decade of thir existence, 
were evidence that the principle of democratic obedience had yet to become a 
working basis for many of the new states. The problem presented itself in 
acute form in the issue of the supremacy of civil authority over the armed 
forces. The supremacy of civil over military authority in a democracy 
depends on a widespread and ingrained democratic spirit among the people. 
Even in many old and well-established democratic states, the military had at 
one time or another in their history challenged civil authority; where democratic 
institutions had functioned inperfectly it had offered a chronic threat. In the 
new states whose people were long used to accepting authority based on 
effective power, the threat was very much present and the danger to the survival 
of democratic institutions was great, ^ 

By the period after the Second World War the unity of mankind 
had also become one of the leading ideas of the time and this idea 
was a motivating force in many of the more significant activities of the 
twentieth century; the effort to raise the economic, cultural and physical 
standards of backward and weaker section of the society ; acknowledg- 
ment in principle of a general level of rights and privileges for all, as 
expressed in the United Nation Universal Declaration of Human Rights. 
Though no one could claim that all people had achieved equality of 
opportunity, the striking fact of the twentieth century in comparison 
with previous ages of history was the world wide commitment to the 
principle.^ 

If 

2 5. Importance and Emphasis placed on Economic and Social values — 

Position of women and Human rights. 

The twentieth century was further especially notable for the emphasis it 
placed on economic and social values as against the purely individual and 
primarily political values which found their apogee in western society in the 
•nineteenth century. By the opening of the century challenges were corning 
from a number of quarters to laissez faire individualism and its assumptions 
'that the function of government was to assure the individual his natural and 
inalienable right to be free, that economic prosperity would result from 
individual effort and that social welfare should be left to the conscience of 
individuals. A growing body of opinion saw the untrammelled freedom of 
the individual as a form of social anarchy leading to the oppression of the 
weak by the strong and exploitation of the poor by the rich; it held that the 
freedom of the individual could have meaning for people as a whole only when 
they enjoyed a measure of economic security and effective social safeguards. 
From the mid- nineteenth century the doctrine of socialism emphasized the 
• importance of collective rather than individual values. The trade union 
movement substituted collective acti 9 n for the idea of a free market where the 
worker could sell and the employer could buy labour according to the law of 
supply and demand.^ 


1. History of Mankind Vol. 6, p. 806-807. 

2. Ibid. 

3. Ibid., p. 653. 
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The ladiaa goverament after iadepeadeoce faced the double economic 
task of reorienting a colonial economy to domestic needs and developing a 
more productive economy which could lift the Indian people from extreme 
poverty to a level of living closer to that of more prosperous and developed 
countries. 

Indian society was one of the most complexly stratified in the world by 
reason of its elaborate caste system, which provided in some instances a basis 
for hereditary occupations. 

European liberalism was rooted in the idea of human nature which had 
been part of European thought from the time of the Renaissance, and 
especially from the period of the Enlightement that man is rational, responsible 
and capable of exercising control over his own affairs. In .this view the 
fullest development of the individual is the aim of society; it is also the means 
of achieving that aim and the measure of success. The individual is endowed 
with essential and inherent rights which must be protected and respected. 
These rights were historically defined in terms of freedom — freedom to enjoy 
life, liberty and property except as restrained by due process of law, freedom 
of association, freedom of thought, speech and religion. The history of 
mankind was seen in terms of the progressive emancipation, of the human 
spirit from ignorance superstition and authority and from submergence 
of the individual in the group. The classic statements of rights and freedoms 
which expressed basic liberal principles had been contained in the British Bill 
of Rights, the American Declaration of Independence and the Bill of Rights 
of the American Constitution, and the French Declaration of the Rights of 
Man and of the Citizen Restated by President Woodrow Wilson as the war 
aims of the Allies in the first world war, the principles were essentially 
unchanged, and enjoyed high prestige at victory; they were embodied in the 
political institutions of the successor states in eastern Europe and in the 
German Weimar republic. When a President of the United States again 
formulated the aims of the liberal democracies alligned in war, the formula- 
tion had changed. The ‘four essential human freedoms’ enumerated by 
President Franklin Roosevelt included a new freedom, ‘freedom from want’ 
This was the formulation, with its implicatibn of economic measures on 
behalf of all the people, that was adopted by the new states which emerged 
after the second would war, when victory had again raised the prestige of 
liberal democracy. And these were the terms in which the United Nations 
Charter declared its purpose ‘to promote social progress and better standards 
of life in larger freedom’ and the Universal Declaration of Human Rights 
defined the rights of ‘all human beings.’^ 

While nations and people sought to realize thfcir aspirations as total 
societies, elements in the population aspired to change their condition and 
status. Workers, peasants, women and members of minority groups sought 
to attain the status and opportunities promised for all people by the principle 
of the Declaration of the Rights of Man, but enjoyed only by the more 
favoured elements. Their drive was for individual freedom and human 
dignity, self-respect and the respect of others, first-class 'citizenship and full 
participation in the life of their societies. Labours drive for recognition, 
status and welfare was the most potent and wide spread of these efforts. 
By the opening of the century “labour” was well established as a self-conscious 
entity in industrial society.^ 


1. History of Mankind^ pp. 995-996. 

2. /6Af.. p. 1110. 
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In the twentieth century increasing numbers of women throughout the 
world aspired to a new status and a new life. The status which they sought 
was one of personal identity as individuals; the new life was one of full oppor* 
tunity. They wished to share the rights enjoyed by men and to be able to take 
part in the same political activity, receive the same education, engage in the same 
professions or other types of work, and be governed by the same code of social 
behaviour. But they wished, too, for the opportunity to give full expression 
to their differences without the implication of inferiority. Such aspiration were 
generally voiced by educated women; it was not always clear that they were 
wholly shared by others. They were achieved in large measure during the 
first half of the century by the women of the industrialized countries but 
were only begining to be realized at mid century by most women else- 
where. ^ t 

The Charter of the United Nation affirmed faith in the ‘equal rights of 
men and women' and declared among its purposes the encouragement of 
respect for human rights without distinction of race, sex, language or religion. 
The Universal Declaration of Human Rights formulated a clear vision of 
women’s status in the kind of society which the declaration implied, declaring 

that men and women are entitled to equal rights as to marriage, 

during marriage, and at its dissolution’, that ‘everyone’ has the right to ‘free 
choice of employment’ and ‘without any di.scrimination, has the right to 
equal pay for equal work’, the ‘right to education’ with higher education 
‘equally accessible to all on the basis of merit’, the ‘right to take part in 
government’ and ‘freely to participate in the cultural life of the comm- 
unity’. 

The drive for individual freedom and human dignity in the twentieth 
century involved groups in many countries who were the object of discrimi- 
nation because of race, caste or other social disability and who were frequently 
accorded less than the full privilege of citizenship. Unlike other minorities 
who desired cultural autonomy * within multi-cultural societies, members of 
these groups sought the removal of social stigma and legal restrictions 
which stood in the way of individual and group acceptance and 
advancement.’^ 

Untouchables of India were the product of a long history of migration 
by the warring peoples in the Indian sub-continent, for whom the Hindu 
caste system had provided a mechanism for establishing and perpetuating 
superior-inferior relationships; they had been assigned the most unpleasant 
work, and the disabilities to which they were subjected were a means of 
ensuring that tasks necessary to the life of the villages would be performed.’^ 
Among the largest groifps subject to the most extreme forms of discrimination 
were India’s untouchables, whio numbered 50,000,000 according to the census 
of 1931. These classes were segregated, denied elementary civil rights and 
confined to occupations like scavenging which were considered unclean. 
They were present in all parts of India, for every village and town depended 
on them to do the necessary tasks .which no other Hindu would perform; they 
in turn were wholly dependent, for they could not even draw water 
from the village well and must wait for their water jars to be filed by 
others.* 


1. History of Mankind, p. 1143-44. 
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In our country there were elements of unity but there were some 
elements of diversity also. A number of languages and dialects, are spoken 
in India. There were at least five important religions viz,, Hinduism, Islam, 
Christianty, Buddhism, Jainism and Sikkhism. The Muslim and Hindu 
population of India were partially separated from each other by the establish- 
ment of Pakistan and the consequent migration from Pakistan of some six 
million Hindus and a roughly corresponding number of Muslims from 
Hindustan to Pakistan. Nearly forty million Muslims remained in India. 

After Independence the country was divided into what was known earlier 
as British India and about five hundred princely states formerly known as 
Native States. 

2 * 6 . Objectives before the Constituent Assembly. 

Under the Indian Independence Act the British Paramountcy lapsed and 
all these states became independent. They had a choice to join either of the 
two Dominions or to remain as independent units. 

The broad tradition of constitutionalism had in this century been 
projected into the world plan. The Covenant of the League of Nations and 
the Charter of the United Nations were both embodiments of this international 
constitutionalism. Quite in keeping with the constitutionalist tradition, a 
Universal Declaration of Human Rights was adopted after vigorous debate 
by the United Nations in December 1948. 

To most of us, the fashioning of a constitution for their political order 
has been significant as a symbol of our newly won freedom. It may be said 
that our constitution is of extraordinary complexity and formal sophistication, 
but it should never be forgotten that the task of organizing a whole culture 
of continental dimensions presented problems never before solved by western 
Constitutionalism. Working with European and American precedents, India 
had to find totally new provisions. 

These were the various problems which faced the Constituent Assembly 
which had been elected between July-August 1946 as a result of the suggestion 
contained in the statement of the Cabinet Mission. 

The first meetidg of the Constituent Assembly took place on December 9, 
1946. On December 13, Sri Jawahar Lai Nehru moved the “objective 
Resolution” on the Assembly's aim in the following terms. ^ 

“(1) This Constituent Assembly declares its firm and solemn resolve 
to proclaim India as an Independent, Sovereign, Jt^epublic and to draw up 
for her future governance a Constitution; 

(2) wherein the territories that now comprise British India, the 
territories that now form the Indian States, and such other parts of India 
as are outside British India and the states as well as such other territories 
as are willing to be constituted into the independent Sovereign India, shall 
be a Union of them all; and 

(3) Wherein the said territories, whether with their present boundaries 
or with such others as may be determined by the Constituent Assembly 
and thereafter according to the law of the Constitution, shall possess and 
retain the status of autonomous units, together with residuary powers, 
and exercise all powers and functions of government and administration. 


1. Constituent Assembly Debates, Vol. 1, p. 59. 
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save and except such powers and functions as are vested in or assigned 
to the Union or as are inherent or implied in the Union or resulting 
therefrom; and 

(4) Wherein all power and authority of the Sovereign Independent 
India, its constituent parts and organs of government, are derived from 
the people; and 

(5) Wherein shall be guaranteed and secured to all the people of 

India justice, social, economic and political; equality of status, of opportu- 
nity, and before the law; freedom of thought, expression, belief, faith, 
worship, vocation, association and action, subject to law and public 
morality; and r 

(6) Wherein adequate safeguards shall be provided for minorities, 
backward and tribal areas, and depressed and other backward 
classes; and 

(7) Whereby shall be maintained the integrity of the territory of the 
Republic and its soverei^ rights on land, sea, and air according to 
justice and the law of civilized nations ; and 

(8) This ancient land attains its rightful and honoured place in the 
world and make its full and willing contribution to the promotion of 
world peace and the welfare of mankind.” 

He further said : 

“But even now, at this stage, it is surely desirable that we should give 
some indication to ourselves, to those who look to this Assembly, to those 
millions in this country who are looking up to us and to the world at large, 
as to what we may do, what we seek to achieve, whether we are going. It is 
with this purpose that I have placed this Resolution before this House. It is a 
resolution and yet, it is something much more than a resolution. It is a 
Declaration. It is a lirm resolve. It is a pledge and an undertaking and it is 
for all of us I hope a dedication.”* 1 

The travail of partition notwithstanding, the great moment arrived — the 
birth of free India at midnight on August 14-15, 1947. ‘ 

Pandit Nehru in a remarkable speech said : “Freedom and power bring 
responsibility. That responsibility rests upon this Assembly, a sovereign body 
representing the sovereign people of India. Before the birth of freedom we 
have endured all the pains of labour and our hearts are heavy with the 
memory of this sorrow? Some of those pains continue even now. Never- 
theless, the past is over and it is the future that beckons to us now. That 
future is not one of ease or resting but of incessant striving so that we might 
fulfil the pledges we have so often taken and the one we shall take today. 
The service of India means the service of the millions who suffer. It means 
the ending of poverty and ignorance and disease and inequality of opportunity. 
The ambition of the greatest man of our generation has been to wipe every 
tear from every eye. That may 'be beyond us; but as long as there are tears 
and suffering, so long our work will not be over. A.nd so we have to labour 
and to work hard to give reality to our dreams. Those dreams are for India 
but they are also for the world, for all the nations and peoples are too closely 
knit together today for any one of them to imagine that it can live apart. 
Peace has been said to be indivisible; so is freedom, so is prosperity now, and 

1 . Constituent Assembly Debates, Vol. 1 p. 59. 
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so also is disaster in this one world that can no longer be split into isolated 
fragments. To the people of India, whose representatives we are, we make 
appeal to join us with faith and confidence in this great adventure. This is no 
time for petty and destructive criticism, no time for illwill or blaming 
others. We have to build the noble mansion of free India where all her 
children may dwell. 

On this memorable occasion Dr. Radhakrishnan said : “Our opportu- 
nities are great but let me warn you that when power outstrips ability, we will 
fall on evil days. We should develop competence and ability which would 
help us to utilise the opportunities which are now open to us. From 
tomorrow morning — from .midnight today — we cannot throw the blame on 
the Britisher. We have to assume the responsibility ourselves for what we do. 
A free India will be judged by the way in which it will serve the interests of 
the common man in the matter of food, clothing, shelter and the social 
services. Unless we destroy corruption in high places, root out every trace 
of nepotism, love of power, profiteering and blackmarketing which have spoiled 
the good name of this great country in recent times, we will not be able to 
raise the standards of efficiency in administration as well as in the production 
and distribution of the necessary goods of life. 

Pandit Jawaharlal Nehru has referred to the great contribution which 
this country will make to the promotion of world peace and the welfare of 
mankind. The Chakra, the Ashokan Wheel, which is there in the flag, 
embodies for us a great idea. Ashoka, the greatest of our emperors — 
look at the words of H. G. Wells regarding him, ‘Highnesses, Magnificinces, 
Excellencies, Serenities, Majesties — among them all, he shines, alone, a 
star -Ashoka the greatest of all monarchs.’ He cut into rock his 
message of the healing of discords. If there are differences, the way in which 
you can solve them is by promoting concord. Concord is the only way by 
which we can get rid of differences. There is no other method which is open 
to us’: — 


“Samavaya Eva Sadhuh” 

2 * 7 . Objection to the Draft Constitution* ^ 

The ConstitueTit Assembly took three yea\s to complete its work, but 
when we consider the work that had been accomplished and the number of 
days that were spent in framing the Constitution there is no reason to 
be sorry for the time spent. There were not lelfc than 7635 amendments 
of which 2473 amendments were moved. It w» not only the members 
of the Drafting committee who were giving thei^close attention to the 
Constitution, but other members were also vigilAt and scrutinising the 
Draft in all its details. “No wonder” said Dr. R^^dra Prasad, “that we 
had to consider not only each Article in the Draft but pljptically every sentence 
and some times every word in every Article. By the ti1i|e the Draft Constitu- 
tion was passed it had come to have 395 Articles and 8 '"Schedules. I do not 
attach much importance to *the complaint which is som^tilVies made that it 
has become too bulky. If the provisions have been well tnwght out, the bulk 
need not disturb the equanimity of our mind. ”2 ^ 

Remembering that there is nothing in this world or (w be perfect or 
please all and also the patent facts that the area to b9 co^il|^d was tremen- 

1. Constituent Assembly Debates^ Vol. 5, p. 4. 

2. Constituent Assembly Debates, Vol, 10, p. 987. 
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dotts, the population multitudinous of hundred of milhoiis whh muitjplicitv 
of languages and conflicts of vast and varied interests, it is not at all sur^sing 
that there are several problems involved. But it is marvellous that so much 
unity and integrity should have been evolved in almost all matters reflecting 
surely the highest credit on the good sense of the Assembly. 


Dr. Ambedkar put the motion; “That the Constitution as settled by the 
Assembly be passed” and the motion was adopted on 26th November, 1949. 

Our Constitution is no exception to the rule that every thing which has 
power to win the obedience and respect of man must have its roots deep in the 
past. About the American Constitution Bryce said that “there was little in the 
constitution that was absolutely new. There was much that was as old as 
Magna Charta.”^ The men of American Convention had the experience of the 
English Constitution and we had the experience of the Government of India 
Act, 1935 and the previous Government of India Acts of 1919 and 1915, these 
Acts had been drafted by British Constitutional Lawyers and they imported the 
parliamentary system of England. 


It is sometimes said, that there is nothing new in the Constitution, 
that about half of it has been copied from the Government of India Act of 
1935 and that the rest of it has been borrowed from the constitutions of other 
countries. Very little of it can claim orginality. In this connection 
Dr. Ambedkar said:^ 

“One likes to ask whether there can be anything new in a Consti- 
tution framed at this hour in the history of the world. More than 
hundred years have rolled over when the first written Constitution was 
drafted. It has been followed by many countries reducing their consti- 
tutions to writing. What the scope of a Constitution should be has 
long been settled. Similarly what are the fundamentals of a Constitution 
are recognized all oyer the world. Given these facts, all constitutions 
in their main provisions must look similar. The only new things, if there 
can be any, in a Contitution framed so late in the day are the variations 
made to remove the faults and to accommodate it to the needs of the 
country. The charge of producing a blind copy of the Constitutions of 
other countries is based, I am sure, on an inadequate study of the 
Constitution. I have shown what is new in the Draft Constitution and 
I am sure that those who have studied other Constitutions and who are 
prepared to consider the matter dispassionately will agree that the 
drafting Committee in performing its duty has not been guilty of such 
blind and slavish imitation as it is represented to be.® 

As to the accusation that the draft Constitution had produced a 
good part of the provisions of the Government of India Act, 1935, 

I make no apologies. There is nothing to be ashamed of in borrowing. 
It involves iio plagiarism. No body holds any patent rights in the 
fundamental ideas of a Constitution. I agree that administrative details 
should hay4 no place in the ‘Constitution, ^hile every body recognised 
the necessity of the diffusion . of Constitutional morality for the peaceful 
working of a democratic Constitution there are two things interconnected 
with it. One is that the form of administration has a close connection 
with the form of the constitution. The form of the administration must 


1. Bryce: American Commonwealth, Vol. 1, p. 28. 

2. Constituent Assembly Debates, Vol. 7, p. 37. 

3. Constituent Assembly Debates, Vol. 7, p. 37-38. 
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be appropriate to and in the same sense as the form of the Constitution. 
The other is that it is perfectly possible to pervert the Constitution, 
without changing its form by merely changing the form of the adminis- 
tration and to make it inconsistent and opposed to the spirit of the 
Constitution. It follows that it is only where people are saturated with 
Constitutional morality such as the one described by Grote the historian 
that one can take the risk of omitting from the Constitution details of 
administration and leaving it for the Legislature to prescribe them. The 
question is, can we presume such a diffusion of Constitutional morality ? 
Constitutional morality is not a natural sentiment. It has to be 
cultivated. We must realize that our people have yet to learn it. 
Democracy in India is only a top-dressing on an Indian soil, which is 
essentially undemocratic. In these circumstances it is wiser not to trust 
the Legislature to prescribe forms of administration. This is the 
justification for incorporating them in the Constitution. ^ 

The members of the Constituent Assembly were not so chauvinistic as to 
reject the experience of other nations. Yet although the Assembly borrowed 
freely, it fashioned from this mass of precedent a document to suit Indians’ 
needs. 3 

So long as the borrowing have been adopted to India’s peculiar circums- 
tances, they can not in themselves constitute a defect, most modern Constiu- 
tions do make full use of the experience of other countries, borrow whatever is 
good from them and reject whatever is unsuitable. To profit from the experience 
of other countries or from the past experience of our own is the path of 
wisdom. There is another advantage in borrowing not only the substance 
but even the language of established Constitutions; for we obtain in this way 
the benefit of interpretation put upon the borrowed provisions by the Court’s 
of their orgin and we thus avoid ambiguity or doubts. Many of the articles 
of^ Constitution, either in wording or in content, have their origins in 
foreign Constitutions. 

To balance a large state or society, whether monarchical or republican, 
on general laws is a work of so great difficulty that no human genius however 
comprehensive, is able by reason and reflection to effect it. The Judgments 
of many must unite in the work, experience must guide their labour, and time 
must bring it to perfection. 

What Story said about the American Constitution can very well be said 
about our Constitution. He said : “Let the American youth never forget, 
that they possess (in their Constitution) a noble inheritence, bought by the toils 
and sufferings, and blood of their ancestors ; and capable, if wisely improved, 
and faithfully guarded, of transmitting to their latest posterity, all the substan- 
tial blessings of life, the peaceful enjoyment, of liberty, property, religion, and 
independence. The structure has been erected by architects of consummate skill 
and fidelity; its foundations are solid ; its compartments are beautiful, as well, 
as useful; its arrangements are full of wisdom and order; and its defences are 
impregnable from without. * It has been reared for immortalhy, if the work of 
Qian may justly aspire to such a title. It may, nevertheless, perish in an hour 
by the folly, or corruption, or negligence of its only keepers the People. 
Republics are created — These are the words which I commend to you for 
your consideration — by the virtue, public spirit and intelligence of the citizens. 
They fall, when the wise are banished from the public councils because they 


1. Constituent Assembly Dabates Vol. 7 p. 38« 

2. Austin: The Indian Constitution, p. 13. 
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dare to be honest, and the profligate are rewarded, because they flatter the 
people, in order to betray theni.”i 

No other constitution in the world is like ours. No other constitution 
combines under its wings such diverse peoples, numbering now more than 550 
millions, with different languages and religions and in different stages of 
economic development, into one nation, and no other nation is faced with such 
* vast scoio-economic problems.^ 

“Every body who knows any thing’’ said John Morley,® “knows that it is 
a waste of our short lives to insist on ideal perfection. Popular government, 
or any other for that matter, is no chronometer, with delicate apparatus of 
spring wheels, balances, and escapements. It is u rough heavy bulk of 
machinery, that we must go to work as best we can. It goes by rude forces and 
weight of needs, greedy interests and stubborn prejudices, it can not be 
adjusted in an instant 'or it may be a generation, to spin and weave, new 
material into a well finished cloth.” 

2‘8. Our Constitution — a resume. 

However good a Constitution may be, it is sure to turn out bad because 
those who are called to work it, happen to be a bad lot. However bad a 
Constitution may be, it may turn out to be good if those who are called to 
work it, happen to be a good lot. The working of Constitution docs not 
depend wholly upon the nature of the Constitution. The Constitution can 
provide only the organs of State such as the Legislature, the Executive and 
the Judiciary. The factors on which the working of those organs of the state 
depend are the people and the political parties they will set up as their instru- 
ments to carry out their wishes and their politics. Who can say how the 
people of India and their parties will behave : will they uphold constitutional 
methods of achieving their purposes or will they prefer revolutionary methods 
of achieving them ? If they adopt the revolutionary methods, however good 
the Constitution may be, it requi'res no prophet to say that it will fail. It is, 
therefore, futile to pass any judgment upon the Constitution without reference 
to the part which the people and their parties are likely to play.^ 

Let us now see in brief the outline of the constitution framed by the 
Constituent Assembly. It begins with an inspiring and nobly expressed 
preamble. It records the solemn resolve of the people of India to constitute 
India into a SOVEREIGN DEMOCRATIC REPUBLIC and, amongst other 
things, to secure to all its citizens JUSTICE, LIBERTY and EQUALITY and to 
promote among them all FRATERNITY assuring the dignity of the individual 
and the unity of the Nation. One of the most cherished objects of our 
Constitution is, thus, to, secure to all its citizens the liberty of thought, 
expression, belief faith and worship, Nothing provokes and stimulates thought 
and expression in people more than education. It is education that clarifies 
our belief and faith and helps to strengthen our spirit of worship. To 
implement and fortify these supreme purposes set forth in the preamble. Part 
III of our Constitution has provided for us certaia fundamental rights. Article 
14, which is one of the articles referred to in two of the questions, guarantees 
to every person, citizen or otherwise, equal protection of the laws within the 
territory of India. Article 16 ensures equality of opportunity for all citizens in 

1. Story ; Commentary on the Constitution of the United States. 

2. Keshavanand Bharati v. State of Kerala, (1973) 4 SCC 225 (306). para 14. 

3. Notes on Politics and History fp. .197. 

4. Constituent Assembly Debates, Vol. 10, p. 975. 
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jiXAttecs ./elating to employment or appointment to any ofDce under the State. 
In order to avail themselyes of the benefit of , this Article all citizens will 
presumably have to have equal opportunity for acquiring the qualifications, 
educational or otherwise, necessary for such employment or appointment. 
Article 19 (1) guarantees to citizens the right, amonst others, to freedom'of 
speech and expression sub-cl. (a) and to practice any profession, or to cirry 
bn any occupation, trade or business [(sub-cl.g.),] These rights are, however, 
subject to social control permitted by cIs. (2) and (6) of Art. 19,. Under Art. 
25 all'persons are equally entitled, subject to public order, morality and health 
and to the other" proyisions of Part III, to freedom of conscierice and the right 
freely to profess, practise and propagate religion. Article 26 confers the funda- 
mental right to every religious denomination or any section thereof, subject to 
public order, morality and health, to establish and maintain institutions for 
religious and charitable' purposes, to manage its own affairs in matters of 
religion; ‘to'acquirc property and to ‘administer such property in accordance 
with law; ’ The ideal being to constitute India into a secular State, no reli- 
gious instruction is, under Art. 28 (1), to be provided in any educational 
institution wholly maintained out of State funds and under cl. (3) of the same 
Article no person attendinghny educational institution, recognised by the state 
or receiving aid out of State funds is to be required to take part in any reli- 
gious instruction that may be imparted in such institution or to attend any 
religious worship that may be imparted in such institution or to attend any 
religious wofship that may be conducted in such institution or in any premises 
attached thereto unless such person or, if such person is a minor, his guardian 
has given his consent thereto. Article 29 (1) confers on any section of the 
citizens having a distinct language, script or culture of its own to have the 
right of conserving the same. Clause (2) of that Article provides that no citizen 
shall be denied admission into any educational institution maintained by the 
State or receiving aid out of State funds on grounds only of religion, race, 
caste, language or any of them. Article 30, cl. (l)of which is the subject- 
matter of question of this reference, runs as follows • 

“30 (1) All minorities, whether based on religion or language, shall 
have the right to establish and administer educational institutions of their 
choice. 

(2) The State shall not, in granting aid to educational institutions, 
discriminate against any educational institution on the ground that it is 
under the management of a minority, whether based on religion or 
language.” 

While our fundamental rights are guaranteed by Part III of the Constitu- 
tion, Part IV of it, on the other hand, lays down certain directive principles of 
State policy. The provisions contained in that part are not enforceable by 
any Court, but the principle therein laid down are, nevertheless, funda- 
mental in the governance of the country and it shall be the duty of the State to 
apply these principles in making laws. Article 39 enjoins the State to direct its 
policy towards securing, amongst other things, that the .citizens, men and 
women, equally, have the right to an adequate means of livelihood. Article 
41 requires the State, within the limits of its economic capacity and develop- 
ment, to make effective provision for securing the right, inter alia, to educa- 
tion. Under Art. 45 the State must endeavour to provide, within a period 
of ten years from the commencement of the Constitution, for free and com- 
pulsory education for all children until they complete the age of fourteen 
years. Article 46 requires the State to promote with special care the educa- 
tion and econqmic interests of the weaker sections of the people, and, in 
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particular, of the Scheduled Ca8te$ and the Sch^uled Tril)ea,''%»d to prolfct 
them from social injustice and all forms of exploitation.* 


Part XVI of our Constitution also makes certain special provisioni 
relating to certain classes. Thus Art. 330 provides for tte re^rvation ^ 
seats for Scheduled Castes and Scheduled Tribes m the House of the 
People. Article 331 provides for the representation of the Aogto*lDdian 
community in the House of the People. Reservation are made, by Arts. 33? 
and 333, for the representation for the Scheduled C^tes and Scwduled 
Tribes and the Anglo-Indians in the Legislative Assembly of every State tor 
ten years after which, according to Art. 334, these special 
cease. Special provision is also made by Art. 336 for 
community in the matter of appointment to certain services- ^tuae 33 / Ms 
an important bearing on the Question before us. It provides that during the 
first three hnancial yearj after the commencement of this .ctm^ituuon, the 
same grants, if any, shall be made by the Upion and by each State for the 
benefit of the Anglo-Indiw community in respect of education 
in the financial years ending on the thirty first day of March, 1°^® 4ttd tWt 
during every succeeding period of three years this grant inay ^ t®®* ^ 

per cent than those for the immediately preceding period of years, 
provided that at the end of ten years from the commencement of the ConsUtu- 
tion such grants, to the extent to which they are a special concession, shall 
cease. The second proviso to that Article, however, provides that no educa- 
tional institution shall be entitled to receive any grant under this Artimc 
unless at least forty per cent of the annual admission therein are mane 
available to members of communities other than the Anglo-Indian com- 


munity. 


1. In re Ktrah Education BIU, 1957 SRCJ Pre. 8-9: 1958 SC 996 (96« p«» 6. 
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3'1. Commencement of the Constitution. 

3'2. Presidcitt’s power to remove difficulties in relation to the transition from the provi- 
sions of Government of India Act to the Constitution. 

3-3. Savings to maintain continuity. 

3*4. President’s power to make adaptation and modification of laws to bring them 
in conformity with the Constitution. 

3*5. Article 372. . .Object of. 

3 6. Nature Of orders passed by Rulers of Indian States... when law. 

3*7. Common Law of England. 

3*8. Priority of d^bts due to the State. 

3’9. Privy Council decisions not binding on Supreme Court. 


3-1. Commencement of the Constitution. 

Article 394, and Articles 5, 6, 7, 8, 9, (dealing with citirenship as 
on 26th January, 1950), Art. 60 requiring the Presidiyit of India to take oath. 
Art. 324 (dealing with election), Aricles 366, 367 (regarding the Interpretation 
ohhe Constitution), Arts. 379, 380, 391, 392, 393, came into force on 26th 
Nov. 1949, and the remaining provisions of the Constitution came into 
force on the 26th January, 1950, which day is referred to in the Constitution 
as the commencement of thenConstitution.^ 


3*2. President's power to remove difficulties in relation to the transition 
from the provisions of Government of India Act to the Lonstitu- 
tion. 

For the purpose of removing any difficulties, particularly in relation to 
th^ transition from the provisions of the Government of India Act, 1935, to the 


1, Constitution f Art* 394# 
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provisions of the Constitution, the President was given the power to direct, 
by order that the Constitution shall during such period as may be specified in 
the order, have effect subject to such adaption, whether by way of modifica- 
tion, addition or omission as he may deem necessary or expedient.^ This 
power of the President was not however absolute. He may not make any such 
order'''after the first meeting of Parliament duly constituted under Chapter 
II of Part V®, of the Constitution. Again every such order was required to 
be laid before Parliament.** 

The power conferred on the President by Art. 392, by Article 324, by 
clause (3) of Art. 367 and by Article 391, shall before the commencement of 
the Constitution, be exercised by the Governor-General of the Dominion of 
India.* 

3 3 . ‘Savinss to maintain Continuity. 

In order to maintain continuity the Constitution made Temporary 
Transitional and Special Provisions. These are contained in Part XXI of the 
Constitution. 

The Constitution also made provisions as to Judges of the Federal Court 
and proceedings pending in the Federal Court or before His Majesty in 
Council’ as to Courts, authorities; or offices® as both Judges of the High 
Courf^ as Comptroller and Auditor General of India® and as to Public Service 
Commission.”® 

The Judges of the Federal Court holding office immediately before the 
commencement of this Constitution unless they had elected otherwise, became 
on such commencement the Judges of the Supreme Court and thereupon they 
became entitled to such salaries and allowances and to such rights in icspect of 
leave of absence and pension as were provided for under Aricle 125 in respect 
of the Judges of Supreme Court. i** 

All suits, appeals and proceedings, civil or criminal pending in the 
Federal Court at the commencement of this Constitution stood removed to the 
Supreme Court, and the Supreme Court shall have jurisdiction to hear and 
determine the same. The judgments and orders of the Federal Court delivered 
or made before the commencement of this Constitution* were to have the 
same force and effect as if they had been delivered or made by the' Supreme 
Court.” 

Nothing in this Constitution was to operate to invalidate the exercise of 
jurisdiction by His Majesty in Council to dispose of appeals and petitions 
from, or in respecte of, aqy judgment, decree or order on' ahy court within the 
territory of India in so far as the exercise of such jurisdiction' was authorised 

\ t I 

1. Constitution^ Art. 392. 

2. Constitution, Art. 392 (1) Proviso. 

3. Constitution,^ Art. 392 (2). 

4. Constitution, Art. 392 (3). 

5. Constitution, Art. 374 (1). 

6. Constitution, Art. 375. 

7. Constitution, Art. 376. 

8. Constitution, Art. 377- , 

9. Constitution, Art. 378. , . , 

10. Constitution, Art. 374 (1). 

1 1 , Constitution, Art. 374 (2). 
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by law, and any order of His Majesty in Council made on any such appeal 
or petition after the commencement of this Constitution shall for all purposes 
have effect as if it were an order or decree made by the Supreme Court in the 
exercise of the jurisdiction conferred on such Court by this Constitution. ^ 

On and from the commencement of this Constitution the jurisdiction 
of the authority functioning as the Privy Council in a State specified in Part 
B of the First Schedule to entertain and dispose of appeals and petitions from 
or in respect of any judgment, decree or order of any court within that State 
cease, and all appeals and order proceedings pending before the said authority 
at such commencement shall be transferred to, and disposed of by, the Supreme 
Court.2 

Further provision may be made by Parliament by law to give effect to 
the provisions of this article.® 

All courts of civil, criminal and revenue jurisdiction, all authorities and 
all officers, judicial, executive and ministerial, throughout the territory of 
India, shall continue to exercise their respective functions subject to the 
provisions of the Constitution.* 

Notwithstanding anything in clause (2) of Article 217, the Judges of a 
High Court in any Province holding office immediately before the commence- 
ment of this Constitution shall, unless they had elected otherwise, become on 
such commencement the Judges of the High Court in the corresponding 
State, and shall thereupon be entitled to such salaries and allowances and to 
such rights in respect of leave of absence and pension as were provided for 
under Article 221 in respect of the Judge of such High Court. "’ 

Any such Judge shall, notwithstanding that he is not a citizen of India, 
be eligible for appointment as Chief Justice of such High Court, or as Chief 
Justice or other Judge of any other High Court.® This provision was made 
because at the relevant time there were some Judges of the High Courts who 
were not citizens of India. 

The Judges of a High Court in any Indian State corresponding to any 
State specified in Part B of the First Schedule holding office immediately 
before the commencement of this Constitution shall unless they had elected 
other wise, become ,on such commencement the Judges of the High Court in the 
State so specified and shall notwithstanding anything in clauses (1) and (2) 
of Article 217 but subject to the proviso to clause (1) of that article, continue 
to hold office until the expiration of such period as the President may by order 
determine.’ 

The Auditor-General of India holding office immediately before the com- 
mencement of this Constitution, shall unless he had fleeted otherwise, become 
on such commencement the Comptroller and Auditor-General of India and 
shall thereupon be entitled to such salaries and to such rights in respect of 
leave of absence and pension as were provided for under clause (3) of Art. 


1. Constitution, Art. 374(3). 

2. Constitution, Art. 374 (4). 

3. Constitution, Art. 374 (3). 

4. Constitution, Art. 375. 

5. Constitution, Art. 376 (1). 

6. Constitution (First Amendment) Act, 1951 s. 13. 

7. Constitution, Art. 376 (2). 
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148 in respect of the Comptroller and Auditor-General of India and he became 
entitled to continue to hold office until the expiration of his term of office as 
determined under the provisions which were applicable to him immediately 
before such commencement. ^ 

The members of the Public Service Commission for the Dominion of 
India holding office immediately before the commencement of this Constitu- 
tion shall unless they had elected other wise, become on such commencement the 
members of the Public Service Commission for the Union and shall notwith- 
standing anything in clauses (1) and (2) of Art. 316 but subject to the 
proviso to clause (2) of that article, continue to hold office until the expiration 
of their term of office as determined under the rules which applicable immedia- 
tely before such commencement to such members.^ 

The members of Public Service Commission of a Province or of a 
Public Service Commission serving the needs of group Provinces holding office 
immediately before the commencement of the Constitution unless they had 
elected otherwise, became on such commencement the members of the Joint 
State Public Service Commission serving the needs of the corresponding 
States, as the case may be, and notwithstanding anything in clauses (1) and 
(2) of Art. 316 but subject to the proviso to clause (2) of that article, would 
continue to hold office until the expiration of their tern of office as determin- 
ed under the rules which were applicable immediately before such commence- 
ment to such members.^ 

The Constitution repealed the Indian Independence Act, 1947 and the 
Government of India Act, 1935 together with all enactments amending or 
supplementing the latter Act but not including the of Abolition of the Privy 
Council Jurisdiction Act, 1949. But notwithstanding the repeal, but subject to 
other provisions of the Constitution, all the laws in force in the territory of 
India immediately before the commencement of this Constitution shall continue 
in force therein until altered or repealed or amended by a competent legislature 
or other competent authority.^ . 

3 4. President's power to make adaptation and modijication of laws to bring 
them in conformity with the Constitution. 

For the purpose of bringing the provisions of anyjaw in force in the 
territory of India into accord with the provisions of this* Constitution, the 
President may by order make such adaptations and modification of such law, 
whether by way of repeal or amendment, as may be necessary or expedient, 
and provide that the law shall, as from such date as may be specified in the 
order, have effect subject to the adaptations and modifications so made, and 
any such adaptation or modification shall not be questioned in any court of 
law.'^ ^ 


Nothing in clause (2) shall be deemed: (a) to empower the President to 
make any adaptation or modification of any law after the expiration of (three 
years from the commencement of this Contitution; or (b) to prevent any 
competent legislature or other competent authorhy from repealing any law 
adapted or modified by the President under the said clause.*^ 

1 . Constitution^ Art. 377. 

2. Constitution, Art. 378 (1). 

3. Constitution, Art. 378 (2). 

4. Constitution, Art. 372 (1), 

5. Constitution, Art. 372 (2), 

6. Constitution, Art. 372 (3), 
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The expression “law in force” in this article included a law passed or 
made by a Legislature or /)ther competent authority in the territory of India 
before the commencement of this Constitution and not previously repealed, 
notwithstanding that it or parts of it may not be then in operation either at 
all or in particular areas. 

Any law passed or made by a Legislature or other competent authority 
in the territory of India which immediately before the commencement of this 
Constitution had extra-territorial effect as well as effect in the territory of 
India shall, subject to any such adaptations and modifications as aforesaid, 
continue to have such extra-territorial effect . 2 

Nothing in this Article shall be construed as continuing as temporary law 
in force beyond the date fixed for its expiration or the date on which it would 
have expired if this Constitution had not come into force. 

An Ordinance promulgated by the Governor of a Province under section 
88 of the Governnient of India Act, 1^35, and in force immediately before the 
commencement of this Constitution shall, unless withdrawn by the Governor 
of the corresponding State earlier, cease to operate at the expiration of six 
weeks from the first meeting after such commencement of the Legislative 
Assembly of that State functioning under clause (1) of Article 382, and 
nothing in this article shall be construed as continuing any such Ordinance in 
force beyond the said period. 

The effect of the repeal as contained in Art. 395, of the Constitution is 
not to effect the rights and liabilities already accrued under the Indian 
Independence Act and the orders passed by the Governor-General there- 
under. ^ 

President had passed the Adaptation of Laws Order, 1950, for the purposes 
of bringing the provisions of any law in force in India or in any part thereof, 
immediately before the commencement of the Constitution (Seventh-Amend- 
ment) Act, 1956, into accord with the provisions of this Constitution as 
amended by that Act, the President may by order made before the 1st day of 
November, 1957, make such adaptations and modifications of the law, whe- 
ther by way of repeal or amendment, as may be necessary or expedient, and 
provide that the law shall, as from such date as may be specified in the 
order, have effect subject to the adaptations and modifications so made, and 
any such adaptation or modification shall not be questioned in any Court of 
law."’ 

(2) Nothing in clause (1) shall be deemed to prevent a competent 
legislature or other competent authority from repealing or amending any law 
adapted or modified by the President under the said clatise.^’ 

3-5. Article 372 — Object of. 

The object of Article 372 is to maintain the continuity of the pre- 
existing laws, after the Constitution came into force. Witliout the aid of 
such an Article there would have been utter confusion in the field of law. 

1 . Explanation J, Art. 372. 

2. Explanation II, Art. 372. 

3. Explanation III. 

4. Constitution, Art. 395. 

5. Constituion, Art. 372-A (1). 

6. Constitution^ Art. 372-A (2). 
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The assumptioa underlying the article is that the state laws may or may not 
be within the legislative competence of the appropriate authority under the 
Constitution. The Article would become ineffective and purposeless if it 
was held that pre-Constitution laws should be such as could be made by the 
appropriate authority under Constitution. The words “Subject to the other 
provisions of the Constitution” should be given a reasonable interpretation 
which would carry out the intention of the makers of the Constitution. The 
Article posits the continuation of the pre-existing laws made by a competent 
authority notwithstanding the repeal of enactments referred to in Art. 395 
and the word “other” in the Article can apply to provisions other than those 
dealing with legislative competence. A pre-constitution law-made by a 
competent authority though it has lost its legislative competency under the 
Constitution shall continue in force, provided the law does not contravene 
the “other provisions” of the Constitution. ^ The words “Subject >to other 
provisions of the constitution” mean that if there is an irreconcilable conflict 
between the pre-existing law and a provision or provisions of the Constitution, 
the latter shall prevail to the extent of that inconsistency. An Article of the 
Constitution by its express terms may come into conflict with a pre-constitu- 
tion law wholly or in part, the said Article or Articles may also be by 
necessary implication came into direct conflict with the pre-existing law. It 
may also be that the combined operation of a series of Article may bring 
about a situation making the existence of the pre-existing law incongruous in 
that situation. Whatever it may be, the inconsistency must be spelled out 
f^rom the other provisions of the Constitution and cannot be built up on the 
supposed political philosophy underlying the Constitution. The Supreme 
Court hefd that Art. 372 should be read subject to Art. 277.® 

While Art. 372 saves all pre-Constitution valid laws. Art. 277 is confined 
to taxes, duties, cesses or fees lawfully levied immediately before the Constitu- 
tion. Therefore Art. 372 can not be construed in such a way as to enlarge 
the scope of the saving of taxes, duties cesses or fees. To state it differently 
Art. 372 must be read subject to Art. 211 A 

Under Art. 372 of the Constitution all the laws in force in the territory 
of India immediately before the commencement of the Constitution continued 
to be in force therein until altered or repealed by a competent legislature or 
other competent authority. The words “Laws in force” are wide enough to 
include not merely a legislative enactment but also any regulation or order 
which has the force of law. An order must be a legislative and not an 
executive order.® 

There is no material difference between an existing law and a law in force 
as defined in Art. 366 (^C) of the Constitution.® 

The Constitution thus saved the existing laws, which means any law. 
Ordinance, byelaw rule or regulation passed or made before the commencement 
of the Constitution by any Legislature, authority or person having power to 
make such a law. Ordinance, order, byelaw, rule or regulation. 

1. South India Corporation v. Secretary Board of Revenue, 1964 SC 207 (213-214). 

2. /!>«., p. 214. 

3. State of M. P. v. Bhopal Sugar Industries Ltd., 1964 S. C. 1179. 

4. Rajagopalachariv. Corporation of Madras, \96d SC 1172(1178); South India Corpo- 
ration V. Secretary Board of Revenue, 1964 SC 207 (214). 

5. Edward Mills Co. Ltd. v. State of Ajmer, 195S SC 2S (31). 

6. Ibid. 

7. Constitution, Art. 366 (10). 
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What furvived the Constitution and what was continued under 
Art. 372 were those which could trace their origin to the exercise of legis- 
lative power. 

3-6. Nature of orders passed by Rulers of Indian States — when law 

Legislative, executive and judicial powers are all vested in an absolute 
monarch; he is the source or fountain of all these powers and any order by 
him would be binding within the territory under his rule without examining 
the question as to whether it was legislative, executive or judicial ; but though 
all the three powers are vested in the same individual, that does not 
obliterate the difference in the character of those powers. The jurisprudential 
distinction between the legislative and the executive powers still remains, 
though for practical purposes, an examination about the character of these 
orders may serve no useful purpose. It is not as if \there absolute monarchs 
have sway in their kingdoms, the basic principles of jurisprudence which 
distinguish between the three categories of powers are in-applicable. A 
careful examination of the order passed by an absolute monarch would 
disclose to a jurist whether the power exercised in a given case by issuing a 
given order is judicial, legislative or executive and the conclusion reached on 
jurisprudential grounds about the nature of the order and the source of power 
on which it is based would nevertheless be true and correct. Prima facie, it 
does not seem sound to suggest that in the case of an absolute monarch, that 
branch of jurisprudence which makes a distinction between three kinds of 
power is entirely inapplicable. i 

• 

In Raj Kumar Narsing Pratap Singh Deo" case,^ the Supreme Court 
did not lay down general proposition about the irrelevance or inapplicability 
of the well recognised distinction between legislative and executive acts in 
regard to the orders issued by absolute monarchs. The true legal position 
is, that whenever a dispute arose as to whether an order passed by an 
absolute monarch represented a legislative act all relevant facts must be 
considered before the question in answered. These relevant factors are, (i) 
the nature of the order, (ii) the scope and effect of its provisions, (iii) its general 
setting and context, (iv) the method adopted by the Ruler in promulga- 
ting legislative as distinguished from executive orders. These and other 
allied matters would have to be examined before the character of the order is 
judicially determined. We need only add that this must be so when the 
contention is that a particular order of the Ruler has been continued as a law 
by Art. 372 of the Constitution. In Union of India v. Gwalior Rayons Silk Co.^ 
Wanchoo, J. said, “We cannot impute to the constitution-makers an intention 
to continue each and every order of an absolute Ruler as a law whatsoever be 
its nature. When Art. 372 of the Constitution speaks^of continuance of laws in 
1950 the jurisprudential distinction between legislative, judicial and executive 
acts must have been present in the mind of the constitution-makers and that 
distinction must always be kept in mind by courts in deciding whether a 
particular order of an absolute Ruler is law for the purpose of its continuance 
under Art. 372. It may bt that the order might not be liable to challenge by 
any one in the State, while the Ruler was there and in that sense the word 
of a Ruler might be law in his State. But when we are considering 
whether a particular order of a Ruler continues under Art. 372 as a law we 
cannot forget the jurisprudential distinction between legislative, judicial and 

1. Raj Kumar Narsing Pratap Singh Deo v. State of Orissa^ 1964 SC 1793 (1796). 

2. 1964 SC 1793. 

3. 1964 SC 1903. 
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executive acts only those orders of the Ruler which are jurisprudentially 
legislative acts will continue as laws under Art. 372 of the Constitution. 
Therefore, simply because the order dated January 18, 1947 was passed 
by an absolute Ruler it does not necessarily follow that it is law for the 
purpose of Art. 372 and we have to see after looking into all the various 
considerations referred to above whether the order can be jurisprudentially 
said to be a law in order that it may continue as law under Art. 372 of the 
Constitution”.! 

Stated broadly, a law generally is a body of rules which have been laid 
down for determining legal rights and legal obligations which are recognised 
by courts. In that sense, a law can be distinguished from a grant, because in 
the case of a grant, the grantor and the grantee both agree about the making 
and the acceptance of the grant; not so in the case of law. I.aw in the ca<e of an 
absolute monarch is his C 9 mmand which has to be obeyed by the citizen whether 
they agree to it or not. 

The question whether an order made by a Ruler of a State was 
“law” or a mere ‘grant’ came up for discussion before the Supreme Court in 
several cases. 

The first case was that of Ameer-un-Nissa Begum v. Mehaboob Begum^^ 
In that case, the Supreme Court was called upon to consider the validity of 
the Firman issued by the Nizam of Hyderabad on the 19th February, 1939 by 
which a special Commission had been constituted to investigate and submit a 
report to him in the case of succession to a deceased Nawab which was 
transferred to •the commission from the file of Darul Quaza Court. Dealing 
with the question as to whether the Firman in question was passed by the 
Nizam in exercise of his legislative power or judicial power. Mukherjea, 
C.J., speaking for the Court, observed : “The Nizam was the Supreme 
legislature, the supreme judiciary and the supreme head of the executive and 
there were no constitutional limitations upon his authority to act in any of 
these capacities. He also observed thatthe Firmans were expressions of the 
sovereign will of the Nizam and they were binding in the same way as any 
other law; therefore, so long as a particular Firman held the field, that 
along would govern or regulate the rights of the parties concerned, though it 
could be annulled or modified by a later Firman at any time that the Nizam 
willed.” 

In Director of Endowments Government of Hyderabad v. Akram Ali^^ 
similar observations were made by Bose, J. who spoke for the Court on that 
occasion. Dealing with the Firman issued by the Nizam on the 30th Decem- 
ber, 1920, which directed the Department to supervise the Dargah until the 
rights of parties were enquired into and decided by a Civil Court, it was 
observed that the Nizam was an absolute sovereign regarding all domestic 
matters at the time when the Firman was issued and his word was law. 
In State of Rajasthan v. Sajjan Lal^ following these decisions the Supreme 
Court held that the Firman issued by the Ruler vesting the management of the 
Temple and its properties in the ruler of Udaipur was law. 

The next case that came to the Supreme Court was Madhorao Phalke v. 
State of M.PJ^ The Court considered * the question as to whether the 

1. Union of India v. G. R. Silk Mfg. Weaving Co,, 1964 SC 1903 (1911). 

2. AIR 1955 SC 352 (359). 

3. AIR 1956 S C 60. 

4. 1975 SC 706. 

5. (1961) 1 SCR 957: 1961 SC 298.“ 
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iQ\t\ 2 Lni Kalambandhis issued by the Ruler of Gwalior constituted law or 
amounted merely to executive orders. “Having regard to the contents of the 
two orders and the character of the provisions made by them in a detailed 
manner, the Supreme Court held that it was difficult to distinguish them from 
statutes or laws; in any event, they must be treated as rules or regulations 
having the force of law. Though the judgment repeated the general 
observations made by the Supreme Court on two earlier occasions, it would 
be noticed that the decision was based not as much on the said observations, 
as on a careful examination of the provisions contained in i\^^ Kalambandhis 
themselves. 

In PramoU Chandra Deb v. State of Orissa^^ the Supreme Court held 
that the grant with which the Court was concerned, read in the light of Order 
31 of the Rules, Regulations and Privileges of Khanjadurs, and Khorposhdars, 
was law. In discussing the question, Sinha, CJ. referred to Order 31 of the 
Rules and Regulations and observed that like the Kalambwidhis in the case of 
Phalke,'^ the said rules had the force of law and would be existing law within 
the meaning of Art. 372 of the Constitution. 

In the case of Govindlalii Maharaj v. State of Rajasthan,'^ while dealing 
with the question as to whether the Firman issued by Udaipur Darbar in 1934 
was IcW or not, the Supreme Court examined the scheme of the said Firmcuu 
considered its provisions, their scope and alTect and came to the conclusion 
that It was law. In Jayant Rao\. Khan dra Kant Rao^^ the order of the 
Ruler making a Jagir an impartible estate to be governed by the Rule of 
Primogeniture was law. 

An agreement of the Ruler expressed in the shape of a contract cannot 
be regarded as law. A law must follow the customary forms of law 
making and must be expiessed as binding rule of conduct. It is not 
every direction of the will of the Ruler however expressed, which amounts 
to a law. An indication of the will meant to find as a rule of conduct and 
enacted with some formality either traditional or specially devised for the 
occasion, results in a law but not an agreement to which there are two parties 
one of which is the Ruler. * 

In the case of Shrte Umaid Miils Ltd* v. Union of wdia^^ a similar ques- 
tion arose for the decision of the Supreme Court in regard to an agreement 
made on the 17th April, 1941. The point urged before the Court was that 
the said agreement was law. The Court examined the observations in the 
previous case and the context in which they were made and rejected the plea 
that the observations were made in the previous cases intended to lay down a 
general proposition that in the case of an absolute monarch, no distinction 
could be made between his legislative and his executive act. In the result, the 
agreement in question was held to be no more than a contract which was an 
executive act and not a law whithin the meaning of Art. 372. The same view 
was expressed by four judges of the Supreme Court in Stale oj Gujarat v. 
Vora FiddaiiJ • 

1. (1962) Supp. (1) SCR 405 (410): AIR 1962 SC 1288. 

2. Madhorao Phalke v. c/Af. P., AIR 1961 SC 298 : (1961) 1 SCR 957. 

3. AIR 1963 SC 1638. 

4. (1970) 1 see 702. 

5. Bengal N. C, Mills v. Board of Revenue, M.P. 1964 SC 888, 

6. AIR 1963 SC 953 

7. 1964 SC 1043. 



48 


The Constitution of India 


3 - 6 . 


In Nursing Pratap Singh Deo v. State of Orissa,^ the question was whether 
the Sanad issued in favour of the appellant by his elder brother, the Ruler 
of Dhenkanal State was existing law. The Court examined the Sanad and it 
held that there was no legislative element in any of the provisions of this 
grant. It did not contain any command which had to be obeyed by the citi- 
zens of the State ; it was a gift pure and simple made by the Ruler in recogni- 
tion of the fact that under the custom of the family and the customary law of 
the State, he was bound to maintain his junior brother. The grant, therefore, 
represented purely an executive act on the part of the Ruler intended to 
discharge his obligations to his junior brother under the personal law of the 
family and the customary law of the State. “It would”, observed Gajendrag- 
adkar, CJ, “be idle to suggest that such a grant amounts to law. It is true that 
partly it is based on the requirement of personal and customary law ; but no 
action taken by the Ruler personal or customary law can be assimilated to an 
order issued by him in exercise of his legislative authority. Therefore, we 
have no difficulty in holding that the Sanad in question is a purely executive 
act, and cannot be regarded as law.”** 

Similar view was taken in State of M. P. v. Bhagvendra Singh^ and State 
of M.P. V. Lai Singh* There the order was in the form of a grant under which 
Kothi (house) etc. and Rs. 5000/- in a lump was to be made available to Sri 
Lai Sahib. The Ruler provided for some thing out of his bounty and in 
discharge of his moral obligation. A law, the Supreme Court said, was never 
made for these reasons. An agreement of the Ruler expressed in the shape of 
a contract cannot be regarded as law.^ 

There is generally an established method for the enactment of laws, and 
the laws when enacted have also a distinct form. It is not every indication of 
the will of the Ruler however expressed which amounts to law. An indication 
of the will meant to bind as a rule of conduct and enacted with some formality 
either traditional or specially devised for the occasion results in a law, but 
not an agreement to which there are two parties, one of which is the Ruler. * 

On April 7, 1947 an agreement was entered into between the Government of 
Gwalior and Birla Brothers Limited incorporating the terms acceptance of which 
had been signified by the Ruler of Gwalior on January 18, 1947. The fact that 
the order was called a Darbar order was again of no significance for it was the 
Ruler who was signifying his acceptance of the request and the matter 
was cast in the form of a Darbar Order because his officers would have to 
carry out what he had decided. There is, therefore, no doubt, that the 
order of January 18, 1947 cannot be read independently of the agreement of 
April 7, 1947 and must be read in the context of the entire set of circums- 
tances beginning from the letter of Birla Brothers Limited dated October 17, 
1946 and ending with the agreement of April 7, 1947, and so read, the 
order must be held to be a mere signification of the acceptance of the request 
and cannot be held to be a law even with respect to that part of it which 
dealt with exemption from income-tax. Further the form and content of the 
order are against its being a law. Finally the fact that it was never published 
and remained only on the file concerned has also a bearing on the question 
and shows that it was not a law but a mere signification of the Ruler’s 

1. 1964 SC 1793. 

2. Ibid., p. 1799. 

3. 1966 SC 704. 

4. 1966 SC 820. 

5. Shree Umaid Mills Ltd. v. Union of India, 1963 SC 953. 

6. Bengal N. C. Mills, v. Board of Revenue, M. P., 1964 SC 888 (891). 
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acceptance of the request made by Birla Brothers [^Limited. It is plain that 
the order must, in the context be treated as one^ step in the negotiations 
between the parties which ultimately led to the agreement; and so it would be 
idle to dissociate it from the said negotiations and treat its as a law. Besides 
the fact that the parties entered into a formal contract in writing embodying 
these concessions by the Ruler as consideration for the obligation on the part 
of Birla Brothers Limited to start the named industries in Gwalior State, is 
really decisive to negative the argument urged by the company. The agreement 
having force as a contract undoubtedly that was the intention both of the 
Government of the Ruler and of Birla Brothers Limited is wholly irrconcil- 
able with a law operating side by side simultaneously and de hors the 
contract. 1 

3'7. Common Law of England. , 

In Director of Rationing v. Corporation of Calcutta,^ the Supreme Court 
held that State was not bound by the provisions of Section 386 (1) (a) of the 
Calcutta Municipal Act, 1923. Sinha, C. J.y speaking for Imam and Shah, JJ. 
gave one judgment. Sarkar, J. gave a separate but concurrent judgment. 
Wanchoo, J. recorded his dissent. Sinha, C. J. said: 

“It is well established that the common law of England is that the 
King’s prerogative is illustrated by the rule that Sovereign was not 
necessarily bound by a statutory law which bound the subject. This is 
further enforced by the rule that the King is not bound by a statute 
unless he is expressly named or unless, the statute being for the public 
good, it would be absurd to exclude the King from it.” 

Wanchoo, J in his dissent said; “Two things are clear from this modern 
conception of royal prerogative, namely (1) that there must be a Crown or 
^ King to whom the royal prerogative attaches, and (2) that the prerogative 
* must be part of the common law of England. Both these conditions existed 
when the Privy Council decision^’, was given in October 1946; the King 
was still there and the Privy Council held that the English common law 
rule of construction applied to Indian Legislation as much as to English 
statutes.* ‘In our country the Rule of Law prevails and our Constitution 
has guaranteed it by the provisions contained in Part III, thereof as well as 

by other provisions in other parts It is to my mind inherent in the 

conception of the Rule of Law that the State no less than its citizens 
and others, is bound by the laws of the land. When the King as the 
embodiment of all powers executive, legislative and judicial has dis- 
appeared and in our republican constitution, sovereign power has been 
distributed and various organs created thereby, iU seems to me that there 
is neither jurisdiction nor necesssity for continuing the rule of construc- 
tion based on the royal prerogative.”^ “But where the royal prerogative 
■ is merely a rule of construction of statutes based on the existence of the 
Crown in England and for historical reasons, I fail to see why in a 
democratic republic, the fourts should not follow the ordinary principle 

1., Union of India v. G.R. Silk Mfg. Co., 1964 SC 1913. 

2. (1961) 1 SCR 158: 1960 SC 1355. 

3. Province of Bombay v. Municipal Corporation of the City of Bombay and another, 
AIR 1947 PC 34 73 Ind. App. 271. 

4. 1961 (1) SCTl 158 (184); 1960 SC 1355 (1365). 

3. 1961 (1) SC*. 158 (185) : 1960 SC 1355- (1365-66). 
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of construction that no one is exempt from the operation of a statute 
unless the statute expressly grants the exemption or the exemption arisen 
by necessary implication.” ^ 

The conflict between the two views expressed by the learned judges 
mainly rested on the meaning of the expression “Law in force” in Article 372 
of the Constitution. While Sinha, C. J., took the view that the common law 
of England, including the rule of construction, was accepted as the law of this 
country and was, therefore, the law in force within the meaning of the said 
Article ; Wanchoo, J. took the view that whatever might be said of the 
substantive laws, a rule of construction adopted by the common law of 
England and accepted by the Privy Council at a lime when ihe Ciown was 
funetioning in India, was not the law in force within the meaning of the said 
Article. 2 

The validity of the conflicting views was considered by the Supreme 
Court in State of West Bengal v. Corporation of Calcutta.'^ 

Chief Justice Subba Rao speaking for seven Judges summed up the 
position : 


“Some of the doctrines of common law of England were 
administered as the law in the Presidency Towns of Calcutta, Bombay 
and Madras. The common Law of England was not adopted in the 
rest of India. Doubtless some of its principles were embodied in the 
statute law of our country. That apart, in the Muffasil, some principles 
of common law were invoked by courts on the ground of justice, equity 
and good conscience. It is, therefore, a question of fact in each case 
whether any particular branch of the Common Law became a part of 
the law of India or in any particular part thereof. 7 he aforesaid rule 
of construction is only a canon of interpretation; it is not a rule of 
substantive law. In short it has not become a law of the land.”^ 

In State of West Bengal v. Corporation of Calcutta-' the Supreme Court 
also considered the question whether the Supreme Court should adopt the 
rule of construction accepted by the Privy Council in interpreting statutes 
vis-a-vis the Crown. Subba Rao, C. J. speaking for the Bench said: 

“There are many reasons why the said ride of construction is 
inconsistent with and incongruous in the present set up. We have no 
Crown: the archaic rule based on the prerogative and perfection of the 
Crown has no relevance to a democratic republic; it is inconsistent with 
the rule of law based on the doctrine of equality. It introduces 
conflicts and discrimination. To illustrate: (1) State ‘A’ made a general 
Act without exprfissly making the Act binding on the said State. In the 
same State, States ‘B’, ‘C’ and ‘D’ and the Union have propel tics. 
Would the rule of construction apply only to the properties of State ‘A’ 
or to the properties of all the States and the Union ? (2) The Central 
Act operated in different States; the rule of construction may be accepted 
in some States and rejected in, other States. Is the Central Act to be 
construed in different States in different ways ? (3) Acts in general terms 
might be made in different States — States where the said rule of 

1. 1961 (1) SCR 158 (188-189) : AIR 1960 SC 1355 (1367). 

2. State of West Bengal v. Corporation of Calcutta^ AIK 1967 SC 997 (1018). 

3. Ibid, 

4. Ibid, p. 1007. 

5. Ibid. 
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construction was accepted and the States where it was not so accepted. 
Should different States construe the general Acts in different ways, some 
applying the presumption and some ignoring it ? There is, therefore no 
justification for the Supreme Court to accept the English canon of 
construction for it brings about diverse results and conflicting decisions. 
On the other hand, the normal construction, namely that the general 
Act applies to citizens as well as to State unless it expressly or by 
necessary implication exempts the State from its operation, steers clear 
of all the said anomalies. It prima facie applies to all States and 
subjects alike, a construction consistent with the philosophy of equality 
enshrined in our Constitution. This natural approach avoids the archaic 
rule and moves with the modern trends. This Will not cause any 
hardship to the State. The State can make an Act, if it chooses, 
providing for its exemption from its operation. Though the State is not 
expressly exempt from the operation of an Act,* under certain circums- 
tances such an exemption may necessarily be implied. Such an Act, 
provided it does not infringe fundamental rights, will give the necessary 
relief to the State. We therefore hold that the said canon of 
construction was not the law in force within the meaning of Article 372 
of the Constitution and that in any event having regard to the foregoing 
reasons the said canon of construction should not be applied for 
construing statutes in India. 

3*8. Priority of debts due to the State. 

In Builders Supply Corporation v. Union of India,^ the question was 
whether the doctrine of priority which was based on common law and 
which was recognised by the High Courts prior to 1950 could be said “to 
Constitute Law inforce’’ in the territory of India within the meaning of 
Article 372 (1). The Supreme Court following its previous decision in 
Director of Rationing v. Corporation of Calcutta^ held that the rules of 
comfnon law relating to substantive rights which had been adopted by this 
country and enforced by judicial decision would amount to “law in force” 
in the territory of India at the relevant time within Article 372 (1). The claim 
for priority made by the Union of India was sustained, because^it was based 
on a common law doctrine which had been applied and upheld in that part 
of India which was known as “British India” prior to the constitution. While 
laying down this principle the Supreme Court indicated that its decision was 
limited only to the case of the recovery of arrears of income tax and should 
not be extended to debts due to the state in relation to commercial activities 
which may be undertaken by the state for achieving “socio-economic good”. 
It was also pointed out that questions may arise as to whether the same 
common law doctrine would apply to those parts of India which constituted 
the former Indian states in which the common law of England was not the 
law in force on the date on which the constitution came into force 
having regard to the provisions of Article 372 (1) of the Constitution. 

In Collector Aurangabad v. Central Bank,^ it was argued that the 
authority of the decision of •the Court in Builders Supply Corporation v. 
Union of India/* had been affected to some extent by the later decision of 
a larger Bench of the Court in State of West Bengal v. Corporation of 

1. State of West Bengal v. Corporation of Calcutta^ 1967 SC 997 (1007-08) (1967) : 2 SCR 
170 (282). 

2. (1965) 2 SCR 289: 1965 SC 1061 (1068-69). 

3. (1961) 1 SCR 158 : 1960 SC 1335. 

4. 1967 SC 1831. 

5. 1965 SC 1061. , 
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Coicutta.^ The Supreme Court said that there was nothing in the judgment, 
which affected the decision of the Court given in the Builders Suppiy 
Corporation v. Union of lndia\^ on the other hand the majority judgment of 
the Chief Justice had referred to the decision in Marshall v. New York^ 
which had laid down the doctrine that the State of New York had the 
common law prerogative right of priority over unsecured creditors and had 
distinguished the case on the ground that it had nothing to do with the rule 
of construction but was based upon the common law prerogative of the 
Crown. In this case the Supreme Court however did not apply the English 
doctrine of common law priority of Crown debts because there was no proof 
that the doctrine had been given judicial recognition in the territory of 
Hyderabad prior to 26th January, 1950, the date on which the Constitution 
came into force. ^ 

The doctrine of pommon law with regard to the payment of debts of 
equal degree due to the state as against the citizen was in no way inconsistent 
with the provisions of the Constitution.^ 

3‘9. Privy Council decision not binding on Supreme Court. 

The Supreme Court is not bound by any decision of the Privy Council 
and is free to consider the question on its own merits.^ Decision of Privy 
Council was not followed by the Supreme Court in State of Bihar v. Abdul 
Maijd.^ It could not be treated on the same footing. 

The continuance of laws is subject to the other provisions of the 
Constitutibn and the continuance is only until altered or repealed or amended 
by a competent Legislature. '' In State of Madras v. C. G. Menon^ the 
Government of India's assistance was sought to arrest and return the 
respondents to the colony of Singapore under the provisions of the Fugitive 
Offenders Act 1981. On the finding that the Fugitive Offenders Act, an act 
of the British Parliament had not been adapted, the Supreme Court held .that 
Sections 12 or 14 of the Fugitive Offenders Act did not have any force 
in India by reason of the provisions of Article 372 of the Constitution. 
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4‘24. Religious liberty. 

4’25. Equality. 

4*26. Equality interpreted in different senses. 

4*27. Fraternity. 

4 * 1 . Constitution emanates from People. 

The Constitution of the United States was “ordained and established” 
as the preamble of the Constitution declares, by the people of the United 
States. 1 

This formula expresses the idea of popular sovereignty and has rather a 
political than a legal significance since it was not the people of the United States, 
but an assembly composed of representatives of thirteen States of the Con- 
federation which adopted the Constitution that came into force and thus was 
“established” by the ratifications of the States forming the original Confedera- 
tion. The “people of the United States” could not be the author of the 
constitution since the people of the United States, as a legal entity, was first 
constituted by the Constitution.^ 

The opening words of the Preamble of the Charter of the United 
Nations were modelled upon the opening words of the Constitution of the 
United States. “We the people of the United Nations determined to save 

succeedingly generations from the scourge of war and to reaffirm 

faith in fundamental human rights, have resolved to accomplish these ends 

Accordingly, our respective governments through representatives have agreed 
to the present Charter of the United Nations and do hereby establish an 
organization to be known as the United Nations.” 

Not the ‘peoples’, but the governments ‘resolved’ to combine their efforts 
to accomplish these aims. The resolution to combine the efforts of fhe 
United Nations to accomplish the aims determined in the Preamble is 
identical with the conclusion of the treaty called Charter of the United 
Nations; and the conclusion of this treaty is not a common act of the people of 
the United Nation but of their governments. Even the last phrase ‘Accord- 
ingly, our respective Governments, through representatives... have agreed to the 
present charter of the United Nations and do hereby establish an internat- 
tional organistation to be known as the United Nations’ is legally not 
correct. For the governments are not organs of the peoples, but of the 
states, and by signing the text of the Charter their representatives assembled 
in San Francisco had not ‘established’ the Organisation; the Organisation had 
been ‘established’ by the coming into force of the Charter on October 24, 
1945; and this was the* effect of the ratifications made in accordance with 
Article 1 10 of the Charter, not of the signatures affixed to the text of the 
Charter in San Francisco on June 26, 1945.® 

“The last sentence of the Preamble”, says Kelsen, “is incorrect also for 
another reason. The words: ‘Our respective .governments’ refer to the 
‘people of the United Nations’ mentioned at the begining of the Preamble. 
The meaning of this term may be doubtful. The peoples whose governments 
established the United Nations became peoples of this Organization, that 
means peoples of the states original Members of the Orgainsation, only 
after the Charter came into force. Prior to this date the peoples of the 


1. Martin v. Hunter's Lessee, 4 L. Ed. 102. 

2. Kelsen: The Law of the United Nations, p. 6-7. 

3. Kelsen: The Law of the United Nations, p. 7. 
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United Nations were the peoples of the states whose governments signed the 
declaration of the United Nations on January 1, 1942.” 

The Preamble to the Constitution of India declares : 

WE, THE PEOPLE OF INDIA, having solemnly resolved to con- 
stitute India into a SOVEREIGN SOCIALIST SECULAR DEMOCRATIC 
REPUBLIC and to secure to all its citizens : 

JUSTICE, social, economic and political ; 

LIBERTY of thought, expression, belief, faith and worship ; 

EQUALITY of status and of opportunity ; 
and to promote among them all 

FRATERNITY assuring the dignity of the individual and the unity 
and integrity of the Nation ; 

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of 
Novembei, 1949, do HEREBY ADOPT, ENACT AND GIVE TO 
OURSELVES THIS CONSTITUTION . 

The Preamble clearly acknowledges, recognises, and proclaims that the 
Constitution emanates from the people. Unless a man is an absolute pedant 
one cannot understand that a body of people 292 in number, representing 
this vast continent, in their representative capacity could not say that they 
were acting in the name of the people of this country’.^ 

The observation of Mathew, J. in Keshavanand Bharti's^ case that the 
assertion by some of the maker of the Constitution proceeded from the 
people, can only by taken as a historical flourish meaning nothing. The state- 
ment in the Preamble that the people of this country conferred the Constitution 
themselves is not open to challenge before the Courts. Any one who knows 
the composition of the Constitutent Assembly can hardly dispute the 
claim of the members of the Assembly that their voice was the voice of the 
people. They were truly the representatives of the people even though, they 
had been elected under a narrow franchise. The Constitution framed by 
them has been accepted and worked by the people for the last M years and 
it is too late in the day now to question the fact that the people of this 
country gave the Constitution to themselves. 

4 2. Preamble — Key to the understanding of the'' Constitution, 

The Preamble is meant to embody in a very few and well defined 
words the key to the understanding of the Constitution. The preamble 
serves several important purposes’ Firstly, it indicates the source from 
which the constitution comes viz, the people of India. Next, it contains 
the enacting clause which brings into force the constitution. In the 
third place, it declares the great rights and freedoms which the people of 
India intended to secure to all its citizens and the basic type of government 
and policy which was to.be established. ^ Indeed the preamble to the 
Constitution embodies the philosophy of the Constitution. 

The Constitution has a noble and grand vision contained in the Pre- 
amble. 

1. Ambedkar : Constituent Assembly Debates^ Vol. 10, 455. 

2. Kesha\anand Bharti v. State of Kerala, 1913 SCC 420 ^481), Mathew, J. 

3. Keshavanand Bharti y, State of Kerala, 1973 (4) SCC 420. 

4. Ibid.^ p. 424 PCjr Shelat and Grover, JJ, 
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The preamble embodies in a solemn form all the ideals and aspira- 
tions for which the country had struggled during the British regime.^ 

4 ‘ 3 . India — a Sovereign Democratic Republic. 

The preamble declares that India is sovereign, socialist, secular demoratic 
republic. It was under the Indian Inde[xndence Act, 1947^ that the two 
Independent Dominions, India and Pakistan were set up. In each of the 
new Dominions it was provided by section S of the Act that there shall be a 
Governor-General who shall be appointed by His Majesty and shall represent 
His Majesty for the purposes of the Government of the Dominion. The Indian 
Independence Act recognised the Constituent Assembly in relation to India 
the first sitting of which was held on 9th December, 1946^ and section 8 of the 
Act provided that the power of the legislature of the Dominion (created 
under Section 6 of the A'bt) shall for the purpose of making provision as to 
the Constitution of the Dominion of India be exercisable in the first instance 
by the Constitutent Assembly of India. 

The Constituent Assembly derived its legal competence to frame the 
Constitution from section 8 (1) of the Indian Independence Act, 1947. The 
British Parliament, by virtue of its legal sovereignty over India, passed the 
said enactment and invested the Assembly with power to frame the Constitu- 
tion. Whatever might be the Constitutional result flowing from the doctrine 
that sovereignty was inalienable and that the Indian Independence Act itself 
could have been repealed by Parliament, independence, once granted, could 
not be revoked by an erstwhile sovereign ; at any rate, such revocation would 
not be recognised by the Courts of the country to which independence was 
granted. What makes a transfer of sovereignty binding is simply the possession 
on the part of the transferee, of power and force sufficient to prevent the 
transferer from regaining it.* 

The primary objective before the Constituent Assembly was to constitute 
India into a Sovereign, Democratic, Republic. On 26th November, 1949 the 
Constitution as settled by the Constituent Assembly was passed. The 
assembly then adjourned and met again on the 26th January, 1950. On that 
date members of the Assembly signed the copies of the constitution and Dr. 
Rajendera Prasad was elected the President of India. 

The Indian Independence Act, 1947, and the Government of India Act, 
1935, with all enactments amending or supplementing the later Act were 
repealed by Art. 395 of the Constitution. 

On 26th November, 1949, India became a Sovereign Democratic Repu- 
blic. From that day In4ja had a government of the people by the people and 
for the people. 

4 4 . Preamble — a part of the Constitution. 

The preamble to the Constitution of the United States strictly sp>eaking, 
is not a part of the Constitution But “walks tfbfore it."'’ The preamble to 
the Indian Constitution was put to vote in the Constituent Assembly. Motion 


1 . Keshavanand Bharti v. State of Kerala, (1973) 4 SCC 420 per Shelat A Grover, JJ. 

2. 10 II Geo. 6030. 

3. Indian Independence Act, Section 19 (3) (a). 

4. Keshavanand Bharti v. State of Kerala, (1973) 4 SCC (845), Mathew, J. 

5. Corvin : The Constitution what It means, 14th Ed., p. 1 to the Constitution. 
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that “the preamble shall stand part of the constitution”, was adopted, and 
the preamble was added to the Constitution. It is thus a part of the constitu- 
tion.^ The view taken by the Supreme Court In re Union Berubari,^ that 
the preamble was not a part of the Constitution was not accepted in 
Keshavanand Bharti’s case.^ 

As the preamble forms part of the Constitution it is amenable to amend- 
ment except in so far where it refers to matters which constitute the basic 
structure of the Constitution. No body could suggest that the preamble could 
be abrogated or wiped out.* 

By the Constitution (Forty-second Amendment) Act, 1976, the preamble 
was amended. For the words “Sovereign Democratic Republic” the words 
“sovereign, socialist, secular, democratic Republic” were substituted. For the 
words “Unity of the Nation” the words “Unity and integrity of the Nation” 
were substituted. 

We may now consider the nature of a Secular State. 

4*5. Secular States. 

Secular mean that the Constitution requires a scrupulous neturality by 
the State as among religions. The State must conhnc itself to secular 
objectives and neither advance nor impede religious activity. A secular 
purpose and a factual neturality may not be enough if in fact the State is 
lending direct support to a religious activity. The State may not, for example, 
for what is actually a religious education, even though it purports to be 
paying for a secular one, and even though it makes its aid available to secular 
and religious institutions alike. 

The great bulk of human affairs and human interests is left by any free 
government to individual enterprise and individual action. Religion is 
eminently one of those interests, lying out side the true and legitimate province 
of government. 

The mandate of the First Amendment to the American Constitu- 
tion is that “Congress shall make no law respecting an estalishment 
of religion or prohibiting the free exercise thereof.” This has been made 
wholly applicable to the States by the Fourteenth Amendment. It was set 
forth; Neither a state nor the Federal Government can set up a church. 
Neither can pass laws which aid one religion, aid all religions, or prefer one 
religion over another.® The First Amendment’s, purpose was to create a 
complete and permanent separation of the spheres of religions activity and 
civil authority. 

The manifest object of the First Amendment is lo have a state without 
religion. It declared the principle of eternal seperation between church and 
state. Seperation means seperation not something less than Jefferson's metaphor 
in describing the relation between Church and State speaks of a “wall of 
seperation” not a fine line easily overstepped." ' 

1. Keshavanand Bharti v. State of Kerala, (1973) 4 SCC 22S. 

2. (1960) 3 SCR 250 (281-82): 1960 SC 845. 

3. 1973 (4) SCC 225. 

4. Ibid., p. 425. 

5. Everson v. Board of Education, 91 L. Ed. 71 1 (723). 

6. Illinois v. §^d of Education, 92 L. Ed. M9 (669), 
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The great danger of the theory that the State is committed to the defence 
and promotion of the faith — in practice, of course, the interests of one 
eixlesiastical group— was pointed out by Lord Acton in a critique of Luther’s 
l^litics. Such an aim could bear only upon those outside the Church, since 
believers did of religion more than the law demanded. And the devotion of 
the State to one faith meant that a believer in church A could scarce be a 
conscientious subject of a state committed to Church B with the consequence 
the State could scarce tolerate him.^ 

Complete seperation between the State and religion is best for the state 
and best for religion. The wholesome neutrality stems from recognition of 
the teachings of history that powerful sects or groups might bring about a 
fusion of governmental and religious functions or a concert of dependency 
of one upon the bther to the end. That official support of the state or the 
government would be placed behind the tenets of one or of all orthodoxies. 
This, in the limited 'sense the establishment clause prohibits. The free 
exercise clause-recognises the right of every person to freely choose his own 
course with reference to religion free from any compulsion from the state. 

Our Constitution has adopted a system of political philosophy that 
rejects all forms of religious faith and worship and has accepted the view 
that public education and other matters of public policy should be conducted 
without the introduction of a religious elements, but it, does not have a clause 
like the establishment clause. 

The word “Secular” means that the government is neutral and while 
protecting all religions it prefers none and dislikes none. 

Article 46 of the Australian Constitution provides that the common 
wealth shall not make any law for establishing any religion, or for 
imposing any religious observance, or for prohibiting the free exercise 
of any religions. Section 116 does not however apply to the States, but only 
to commonwealth since religion as such falls under the residuary power of 
the States, and not within a spcihc head of common wealth. The effect of 
Section 116 is limited. The States 'are still competent to legislate with respect 
to religion and religious matters. The Preamble to the Australian Constitution 
which uses the words, “Whereas the people of New South Wales, Victoria, 
South Australia, Queensland and Tasmania humbly relying on the blessing 
of Alraight God have agreed to unite” imports a reliance on the religious 
spirit.* 

Our Constitution is wedded to the principle that the State should refrain 
either penalizing or favouring any religion that is professed by any of its people 
and should “hold the ring” in the sense of restraining its people from 
contacting one anothers religions. 

What is guaranteed by the free exercise clause in the American Consti- 
tution is guaranteed by our Constitution in .Articles 25 to 28. 

Justice as fairness provides, strong arguments for an equal liberty of 
conscience. 

4 ’ 6 . Freedom of thought, liberty of 'conscience. 

Freedom of thought and belief, and of religious practice, may be regula- 
ted by the State’s interest in public order and security. The state can favour 
no particular religion and no penalties or disabilities may be attached to any 
religious affiliation or lack thereof. The notion of a confessional state is 

1. Acton: History of Freedon, p. 158; Bates: Keligious Liberty, p. 314. 

2. Ryan : Constitution of Cqmmonvealtk of Austratia, 3nd Ed., p. 380. 
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ttjected, by (!he Constitution. Itastead, particular associations may be 
organized as their members wish, and they may have their own internal tile 
and discipline subject to the restriction that their members have a rbal choice 
of whether to continue their affiliation. The law protects the right of sanc- 
tuary in the sense that apostasy is not recognized much less penalized as a tegai 
offence, any more than is having no religion at all. In these ways the state 
upholds moral and religious liberty. ^ 

Liberty of conscience is limited, by reference to the common interest in 
public order and security.® 

4-7. Republic — Meaning. 

India is a democratre republic. The term ‘r^ublic’ has been raiffiet 
freely applied to almost any kind of Slate that has no monarchical headship 
and has, with whatever limitations, some system of election to the office of the 
Head of the State. The historical anti-thesis of republic is monarchy and the 
term is more strictly applicable to democratic States. The head of a repUbli'c, 
the {Resident, is elected, not heriditary. In one type of republic this head has 
mainly ceremonial functions above the conflict of parties, analogous to those 
of a constitutional monarch. The President of India is an example. In another 
type, represented by the United States, the President has the arduous task of 
combining the ceremonial ofGces of the head of the State, with the political 
activities of the head of the executive.^ 

4'8. Democracy — Different concepts examined. 

Before we examine the words ‘democratic republic’ we must know 
what democracy means. 

, In 1920, Viscount Bryce wrote that the universal acceptance of 
democracy was the normal and natural form of government. Seventy years 
ago the word democracy awakened dislike and fear. Now it is a word of 
praise. Popular power is welcomed.* 


After the Second World War, UNESCO sponsored a study which 
obtained the views of more than a hundred scholars, both East and West 
on democracy. Surprisingly enough there were no replies adverse to 
democracy. Probably for the first time in history, demoracy is claimed as the 
proper ideal description of all systems of political and social, advocated by 
influential proponents. 

“Democracy” is difficult to deflne, not only bej:ause it is vague, like so 
many political terms, but more importahtly, because what one person would 
regard as a paradigm case, another would deny was a democracy at all. Tlie 
most diverse systems have been claimed as democracies of oile so rt or another, 
and the word has been competitively redefined, to match changes in extefision 
by appropriate changes in intention. However, there is still this much agre- 
ement, democracy consists ii! “Government by the people” or “pbpular self- 
goverhment”. As such, it would still be universally distinguished from stiy, a 
desimtism of Genghis Khan or Louis XIV, for instance or from a theocracy, 
like the Vatican. There remains plenty of rooih for dis-agreemeht. 


1 . Rawls; Theory of Justice, p. 21 1-12. 

2. lbid.,2\2. 

3. Mac Iver: Web of Government, p. 155. 

4. Btyce: Modern Democracies, Vol. 1, p. 4. 
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}iow«vcr, about the conditions under which people can properly be said to 
hilc itself. 1 

In the first place what is “the people”? The usual paradigm of a people 
governing itself is the direct democracy of ancient Athens, obviously the 
condition of face to face democracy, with direct participation can not be 
f^ulfilled within the political structure of modern states, both because of the 
size of their population, and because of the specialised knowledge needed to 
govern them. Democracy now becomes representative government, that is 
government by persons whom the people elect and there by authorise to 
govern them.” “ 

In modern democracy, the people from whom all state authority 
emanates must be somehow represented so that in the conduct ot political 
affairs the ‘general wUl’ may manifest itself in concrete decisions. Once the 
concept of democracy has been separated from its connection with the idea of 
a liberal state based on the rule of law, the designation ‘democracy’ in a formal 
sense can be used for any kind of representation, even for a ‘leader’ who is 
confirmed by the people by acclamation. Thus fascist leaders were fond of 
calling their dictatorships the ‘purest form of democracy’, and Lenin could say 
that there exists ‘not the slightest contradiction in principle between Soviet 
(e. g. socialist) democracy and the use of dictatorial power by individual 
persons.” 

The basic values and principles that prevail in a liberal democracy 
include such important political principles as; that government should be based 
on respect for the dignity of man and on freedom of conscience; that there 
should be independent judges, equality before the law, no slaves, no torture, 
no cruel punishment; that the principles of ‘habeas corpus' should give every 
arrested person the right to be heard by a judge who could, if detention was 
not warranted under the law, free him with or without bail; and that science, 
art, and press must go uncensored. ^ • 

These principles were abandoned one by one, first by Communism 
(Bolshevism) next by Fascism, and then by National Socialism. All the three 
seemed to have one item in common with Western democracy that government 
should serve the greatest happiness of the greatest number, or at least of the 
greatest number within the respective country. But Communism, Fascism, and 
National socialism accepted this standard only in the sense that their dicta- 
torial governments were to decide what the greatest happiness was and which 
minorities were to be excluded the capitalists, the liberals, the Jews, etc. 
Agreement on the essense of the principle had broken down. 

The ‘supreme principle’ of the dictatorship of the proletariat is ‘the 
alliance between the wofking class and the peasantry under the leadership of 
the working class and directed against the exploiting class’. But in reality, the 
‘leading role’ of the proletariat excludes any real influence of ‘those led.’ Thus 
realization of the pri nciple of popular sovereignty and of reliance on the 
majority remain purely intellectual exercises. Since the ruling class is represen- 
ted by its most active and most conscious elements which are united in the 
Communist party, the ‘party of the working class’, the circle from which real 
political decisions emanate narrows down to this party and in view of its 
centralistic organization to a large extent to the party leadership. This is no 
longer a party in the sense of a free democracy, but an organization of a 
special kind for the political force that dominates the state, bi this system, 


1. Encyclopedia of Philosophy, Vol. 1, p. 338. 

2. Ibid., p. 339- 
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m an is viewed as a member of class. He relates to the whole Only through his 
class; the social order is essentially a system of class relatings. This status makes 
permissible on principle any encroachment initiated by the ruling class, and 
based upon an individual’s ^longing to one class. Thus the equality of all citi- 
zens is replaced by division into leaders, ‘those led’ and ‘oppressed’ classes, and 
by promotion or oppression of individuals according to the class to which they 
belong. The individual as such cannot be entitled to fundamental rights in the 
sense of a liberal democracy. Even members of the ruling class are entitled to 
basic or fundamental rights only in so far as they do not stand in the way of 
class interests and consolidation of the dictatorship of the proletariat. State- 
ments that fundamentally criticise concrete political decisions, and actions that 

are contradictory to the general political goal, cannot be legally protected 

Even scientific criticism of the theory of Marxism-Leninism or its application 
to practical experience can therefore not be permitted ii> general. Thus the most 
important political basic rights, especially the right to freely form and express 
one’s opinion, must necessarily lose their meaning. Freedom of the pres s and 
of association are considerably restricted. Finally, even the remaining restric- 
ted sphere of man’s individual freedom is not ligally guaranteed since it can 
always be narrowed through legislation. These ideological foundations neces- 
sarily require corresponding political institutions. The supreme constitutional 
principles is the material goal fixed once for all by Marxist-Leninist theory to 
prepare for establishment of socialism and to smash and destroy the bourgeois, 
capitalist system. Since the state is ruled by one class and one party, the 
government set up by and recruited from this party cannot be exchanged and 
then only by the party. At least materially, the party must keep all poli- 
tical power concentrated within itself. There can be no multi-party system 
and opposition, no responsible government, and no effective seperation of 
powers. 

The differences between the two political and social systems are in the 
last*analysis founded in the great difference between concepts of the position 
of the individual in the community and of the position of the state vis-a-'fis 
the individual. 

4 ' 9 . Essential rights and liberties in free democracy. 

In a free democracy the dignity of man is the supreme value. It is 
inviolable and must be respected and protected by the state. For the sake of 
his dignity, he must be guaranteed the largest possible scope for development 
of his personality. In the political social sphere, it is not enough for authority 
to look after the welfare of “subjects”, no matter how well. Rather, the 
individual should participate responsibly and to the largest extent possible in 
decisions concerning the entire community. The state *must make it possible 
for him to do so; it can accomplish this and mainly by guaranteeing freedom 
of intellectual controversy and discussion of ideas p 

The free democratic order also deduces from the idea of man’s dignity 
and freedom the task of insuring that justice and humanity exist in relation- 
ships among citizens themselves. This duty includes preventing exploitation 
of on6 individual by another. But free democracy refuses to equate exploita- 
tion of one individual by another. Also free democracy refuses to equate 
exploitation with the economic fact of hired labour in the service of private 
enterprise. Rather, liberal democracy considers it its task to prevent real 
exploitation, namely, exploitation of labour under degrading conditions and 
for insufficient wages. It is for this reason that the principle of the social 
state has been elevated to a constitutional principle. 



3%e CdnstituttoH of India 


4 * 9 . 




tHrami 4»ino0rtcy is imbusd wMi the notion thnt It should %e posrtbte 
nrewdom n»d equality of citizens, despite obvious conflicts between 
fHMe two vulues. 

Lord Hailsham in his recent book “The Dilemma of Democracy, Diagnosis 
and f*rescription” puts the conflict sharply, as he sees it. 

He begins by positing two theories of democracy which he says are 
n^olly inconsistent, the one with the other. The first he calls the theory of 
cen'trnised democracy or elective dictatorship; the second, the theory of limited 
gbveniment or freedom under law. The first, says Lord Hailsham : 

“.. will assert the right of a bare majority in a single chamber 

assembly, possibly elected on a first past the post basis, to assert its*will 
over a whole pepple whatever that will may be. It will end in a rigid 
economic plan, and, I believe, in a siege economy, a curbed and 
subservient judiciary, and a regulated press. It will impose uniformity 
on the whole nation in the interest of what it claims to be social justice. 
It win insist on equality. It will distrust all forms of eccentricity and 
distinctioq. It will crush local autonomy. It will dictate the structure, 
form, and content of education. It may tolerate, but will certainly do 
its best either to corrupt or destroy religion. It will depend greatly on 
xaueuses or cadres to exert its will. Some will be directly appointed 
by patronage as in the increasing number of ‘Quangos’. Others will be 
elected by a tiny minority of dedicated activist and apparatchiks relying 
on the apathy of the rest as a passport to office. This is already 
happening in some unions and local authorities. It will worship material 
values, but not succeed in producing material plenty. When its policies 
fail, it will rely strongly on class divisiveness or scapegoats to distract 
attention from its failures.’’ 

‘On the other hand’, he says ‘the theory of limited government oilers 
precisely what the dominant theory denies. In place of uniformity it offers 
diversity. In place of equality it offers justice. In place of the common 
good, it protects the rights of minorities and the individual. As an alternative 
to regulation it propounds the rule of law. It does not seek to overthrow 

f overnments or institutions, or abolish universal franchise or popular rule, 
lilt it prescribes limits beyond which governments and Parliaments must not 
go, and it suggests means by which they can be compelled to observe those 
llinits. Tn place of concentrating, it diffuse power. It confers rights of self 
flovemment dn previously ignored communities. It offers protection against 
oppressiveness of unions and corporations’.* Above all it corresponds 
%ith the general conscirace of mankind.’* 

Lord Ttailsham’s constitutional package includes a Bill of Rights, a 
proportionately elected second chamber, a limit by law on the right of 
^rliament to legislate without restriction.* 

-Lord Scarman’s prescription is close to Lqrd Hailsham’s. Lord Scarman 
vmnts B new constitutional settlement the basis of which would be entrenched 
provisions (incinding a Bill of Rights) and restraints upon administrative and 
l^iilative power, protecting it from attack by a bare majority in Parliament; 
n Supreme Court charged with the duty of protecting the constitution; ah 

1. MOHern tJaw Review, VOl. 42, p. 7. 

2. 'thfflHafltfiith: The DHetMta of Democracy aOd Prejer/pr/on, Pages 9, lOhtiOtgdiil 
afa d w a taw’RifUtw, V«l. 42, p. 7. 

3. Ibid., p. 13. 
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immediate study to be begun of the problems of codification, drafting and 
interpretation in the new context of entrenched provisions and codified law; 
and the establishment of machinery for handling the problem of tbe law’s 
development and reform, especially of administrative law.* 

What, then, are the essential rights and liberties in a democracy ? 
Primarily, they are of two sorts: (1) the rights appropriate to the maintenance 
of equality, in particular, the equalities of citizenship and of opportunity; 
and (2) the rights necessary to the maintenance of democracy 'itself^' ki 
particular, the liberties of speech and of political association. Though' the 
latter, democracy maintains — and can alone maintain — that free play 'bf 
conflicting opinions which makes possible the constitutional resposibility 6f the 
rulers to the ruled, which makes Government responsive to the gbvern^d'. 
Though the former, democracy assures not (as some articles of democracy Itove 
absurdly held) the literal equality of all men in all thrngs viz., in inteQigeiMe', 
talent, achievement, status, power, and the like — but that equal access to 
public opportunity which enables a man to discover and to prove his tfiie 
worth, and that political equality which counts each man in his suffrage and 
his citizenship as one and no more than one.^ 

In democratic states are all these rights in principle at least, constitu- 
tionally guaranteed. Only in democratic states is one free both to applaud 
and to attack the Government in power, to join with like minded nien in the 
effort to make or to unmake that Government, to strive himself (if He so 
desires) to become a part of the ruling power, and not at any time 
jeopardise his life or his safety by virtue of his participation in "these 
activities.^ 


Thus, the things that are necessary in a democratic system are but 
matters of expediency in a non-democratic system. Whether, for example, 
the §oviet Union leaves its writers free to say what they will or requires them 
to conform to a prescribed pattern of production is a matter of programmatic 
choice and not a principle that implicates the system of Government itself. 
But in a democratic state to impair the right of free expression, or 
of any other essential right is to subvert the fundamental principlies of tl^c 
political order. It is to nullify the primary rules of the game. SucH action,' 
whether undertaken by private groups or by Governments, constitutes nothing 
less than an abuse of power.^ 

4; 10. Democracy under the Constitution. 

Our Constitution has adopted the liberal democratic concept of 
democracy where all people can enjoy and develop (heir human capacities. 
The constitution is founded on the basic concepts of Justice, Equality, 
Liberty and Fraternity and incorporates the principles of Modem 
Socialism. ' 

Neither federalism nor separation of powers is basic to democracy as is 
ilmstrated by the case of Britain, a democracy, that has a unitary ' system 
of Governn^nt (one without states) and a parliament withoiit Reparation 
of power. 1 

1. Modern Law Review, Vol. 42, p. 9: English Law: The New Dimension, p. 81-82. 

2. David Spitz: Democracy and Challenge of the power, p. 15, 

3. Ibid., p. 16. ' 

4. Ibid., p. 16-17. 
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4‘11. Democracy not just majority rule. 

The word ‘democracy’, as Mr. Attlee reminded the Trade Union 
Congress when the results of that election were known, ‘means different things 
in different countries’. With us ‘democracy’ is not just majority rule, but 
majority rule with due respect to the rights of minorities. 

It means that, while the will of the majority must prevail, there shall be 
a full opportunity for all points of view to find expression.’ The Master of 
Balliol affirmed a like belief when addressing the House of Lords in the 
following year. ‘We mean by democracy’, he said, ‘the kind of thing in 
which there is a responsible and tolerated opposition.’ Those words are the 
key to the procedure of the Parliament at Westminster. If they should cQase 
to be true, there would be an end of Government by discussion and Govern- 
ment by consent.^ 

4*12. Social Democracy. 

As the Preamble says that Indi a is a Socialist democratic Republic, we 
must examine what social democracy means. 

The expression “Social Democracy’ usually points to the democratization 
of the society itself as expressed by its manners and customs, and particularly 
by the belief in what Bryce called “equality of estimation, that is, equal 
treatment and equal respect for every man. It should not be conferred with 
“Socialist democracy” which is a policy enforced by the State upon the 
Society.® 

4'13. Socialist Democratic Republic. 

The concept of socialism or a socialist state has undergone changes from 
time to time, from country to country and. from thinkers to thinkers. ‘ But 
some concept still holds the field. Common to almost all the Socialist parties 
of Western Europe is the surren Lt of the idea of nationalization or State- 
ownership of the means of production as a “first principle” of Socialism and 
the substitution of public control of enterprise and planning as the means of 
achieving economic growth. 

In the case of Akadasi Padhan v. State of Orissa,^ the question for 
consideration was whether a law creating a State monopoly was valid under 
the latter part of Article 19 (6) which was introduced in 1951. It was pointed 
out by Gajendragadkar, J.: 

“With the rise of the philosophy of socialism, the doctrine of State 
ownership has been often discussed by political and economic thinkers. 
Broadly speaking, this discussion discloses a difference in approach. 
To the socialist, nationalisation or State ownership is a matter of 
principle and its justification is the general notion of social welfare. 
To the nationalisation or State ownership is a matter of expendiency 
' ' dominated by considerations of economic efficiency and increased output 
of production. This latter view supported nationalisation only when 
it appeared clear that State ownership would be more efficient, more 
economical and more productive. The former approach was not very 

1. Ilbert; Parliament, p. 203-4. 

2. International Encylopedia of Social Sciences, Vol. 4, p. 1 13. 

3. (1963) Supp. (2) SCR 691 : 1963 SC 1047 (1053). 
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much influenced by these considerations, and treated it as a matter of prin- 
ciple that all important and nation-building industries should come under 
State control. The first approach is doctrinaire, while the second is prag- 
matic. The first proceeds on the general ground that all national wealth 
and means of producing it should come under national control, whilst the 
second supports nationalisation only on grounds of efiSciency and increased 
output. The Court pointed out that the amendment in Article 19 (6) 
shows that according to the Legislature, a law relating to the creation of 
state monopoly should be presumed to be interest of the general public”. 

The difference pointed out between the doctrinaire approach to the 
problem of socialism and the pragmatic one is very apt and may enable the 
courts to lean more and more in favour of nationalisation and State ownership 
of an industry after the addition of the word ‘Socialist’ in the preamble of the 
Constitution. But so long as the private ownership of an industry is 
recognised and governs an overwhelmingly large proportion of our economic 
structure, is it possible to say that principles of socialism and social justice 
can be pushed to such an extreme so as to ignore completely or to a very 
large extent the interests of another section of the public namely the private 
owners of the undertakings ? iMost of the industries arc owned by limited 
companies in which a number of shareholders, both big and small, hold the 
shares. There are creditors and depositors and various other persons connected 
with or having dealings with the undertaking. Does socialism go to the extent 
of not looking to the interests of all such persons ? In a State owned under- 
taking the Government or the Government company is the owner. If they 
arc compelled to close down, they, probably, may protect the labour by 
several other methods at their command, even, sometimes at the cost of the 
public exchequer. It may not be always advisable to do so but that is a 
different question. But in a private sector obviously the two matters involved 
in running it arc not on the same footing. One part is the management of the 
busiiicss done by owners or their representatives and the other is running the 
business for lelurn to the owner not only for the purpose of meeting his 
livelihood or expenses but also for the purpose of the growth of the national 
economy by formation of more and more capital. Docs it stand to reason 
that by such rigorous provisions like those contained in the impugned sections 
all these interests should be completely or substantially ignored ? The questions 
posed are suggestive of the answers.^ 

4T4. Capitalist Government. 

Capitalist Goyerniuent. “Capitalist” is used here as antithesis of 
“socialist”. It does not government on behalf of capitalistic class — an 

attribution that may or may not be justified according to the conditions. 
It docs mean a government the activities of which arefin part determined and 
in part limited by the substantial presence of private economic enterprise. The 
distinction between capitalistic government and Socialist government is a matter 
of degree. A government is here named socialist not because the party in power 
is socialistically minded — it will still be capitalistic if it meets the above- 
mentioned condition — but because the control of government over the economic 
life goes so far as to involve the public ownership and direction of the main 
instruments and agencies of production. Practically all modern capitalist 
governments are socio-capitalist, in the sense that private economic enterprise is 
to a considerable but greatly varying extent supervised and limited by them.^ 

1. Akadasi Padhan v. State of Orissa, 1963 S. C. 1047 / Excel Wear v. Union of India, 
1979 SC 25 (36). 

2. Mac Ivcr; The Web of Government, p. 157. 
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Marxisim-Leninism, frequenty known as Communism is a kind of 
secular religion, preaching the necessity of class warfare, the dictatorship of 
the proletariat and the concentration of n,5ar total power in a tightly 
structured party that is supposedly the vanguard of the revolutionary masses. 
Communism is dogmatic in its determination to abolish private property and 
nationalize the means of production as the first steps towards achieving its 
ultimate goal, the classless society. 

Social democracy is the most liberal version of democracy. It accepts 
a multi-party political system and believes in gradual peaceful means of 
reaching its socialist goals. In practical terms, this has meant that social 
democrats have concentrated more on alternating what they regard as hyd- 
ships created by capitalist economies (unemployment, salary and wage inequi- 
ties) than on directly restructuring societies according to a collective blue 
print. States ruled by Social democrats are generally mixed economies 
combining elements of free enterprise competition with state ownership of 
direction of key industries.^ 

The Social Democratic Government set up by our Constitution envisages 
a Parliamentary process and guarantees human rights and fundamental 
freedoms. The State can not take away or abridge these rights and free- 
doms. 

4 * 15 . Socialist Government, 

Socialist Governiiient. A socialist government, while exercising owner- 
ship over the means of production may admit the private incentive of a 
graduated wage-and-salary scale and leave the distribution of economic goods to 
be determined by consumer demands and variations of consumer incomes. It 
may also allow private trading enterprise on a larger or smaller scale. The 
most inclusive range of socialist Government >vould fully organize distribution 
as well as production, apportioning goods on the basis of needs rather than of 
economically evaluated services. Socialism then becomes communism, in the 
proper sense of that word.‘^ 

Between 1947, when the Report of the Advisory Planning Board was pub- 
lished, and December, 1952, when “The First Five Year Plan” was transmitted 
to the Prime Minister, two historic documents had made their appearance. 
The first of these was the Industrial Policy Resolution of April 6, 1948; the 
second was the Constitution of the Republic of India, adopted on November 
6, 1949. A third landmark, the acceptance of the “Socialist Pattern of 
Society” was to come later. Whilst the Resolution dealt primarily with 
the policy in the industrial field, the general aim was set out in Paragraph II 
of the Resolution : 

“Any improvement in the economic conditions of the country postu- 
lates an increase in national wealth: a mere re-distribution of existing 
wealth would merely mean the distribution of poverty. A dynamic 
national policy must, therefore, be directed to a continuous increase in 
production by all possible means, side by side with measures to secure its 
equitable distribution. In the present state of the nation’s economy, when 
the mass of the people are below the subsistence level, the emphasis 
should be on the expansion of production, both agricultural and industrial: 
and, in particular, on the production of capital equipment, of goods 

1. Time, March 13, 1978, p. 8. 

Z» Maclver: The Web of Government , p. 1 57-58, 
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satisfying the basic needs of the people, and of commodities, the export of 

which will increase earnings of foreing exchange.” 

The third paragraph, whilst emphasising the role of the State in initiat- 
ing new enterprises, also argued that, “private enterprise, properly directed and 
regulated, has a valuable role to play.” 

Independent India’s industrial policy was first announced in 1948. This 
envisaged a mixed economy with an overall responsibility of the Government 
for planned development of industries and their regulation in the national 
interest. While it reiterated the right of state to acquire an industrial 
undertaking in public interest, it reserved an appropirate sphere for private 
enterprise. 

In 1954, Parliament declared that the broad objective of economic 
policy should be to achieve a ‘socialist pattern of society* under which the basic 
criteria for determining the lines of advance would be social gain and greater 
equality in incomes and wealth and not private profit. The Second Five Year 
Plan (1956-57 to 1960-61), therefore, sought to promote a pattern of develop- 
ment which would ultimately lead to the establishment of a socialistic society 
in India. In particular, it stressed that the benefits of economic development 
should accrue more to the relatively less privileged section of society, 
and there should be a progressive reduction in the concentration of 
incomes, wealth, and economic power. The policy was revised in 1956 
following Parliament’s acceptance in 1954 of a socialistic pattern of society as 
the national objective. Under the revised policy, industries specified in 

Schedule A are the exclusive responsibility of the State, industries in 

Schedule B are to be progressively State-owned, but private enterprise 

is expected to supplement the efforts of the State in these fields. Future 
development of industries falling outside the two Schedules would, in 
general, be left to private enterprise. Notwithstanding this demarcation, 
it i« always open to the State to undertake any type of industrial 

production. 

The expression “Socialist” was introduced in the Preamble by the 
Constitution (Forty-Second Amendment) Act, 1976. In the objects and reasons 
it was said : The question of amending the Constitution for removing the 
difficulties which have arisen in achieving the objectives of Socio-Economic 
revolution which would end poverty and ignorance and disease and inequality 
of opportunity, has been engaging the attention of the Government and the 
public for some time. It is, therefore, proposed to amend the Constitution to 
spell out expressly the high ideals of socialism to make the directive principles 
more comprehensive. 

By Constitution (42nd Amendment) Act, the Preamble was amended 
and in place of the words Sovereign Democratic Republic, the words “Sovereign 
Socialist Secular Democratic Republic” were substituted. The industrial policy 
of the government was thus made a part of the Preamble. 

In Nakara v. Union of india^ Desai, J. said ; “The principle aim of 
socialist state is to eliminate inequality and status and standards of life. 
The basic frilme work of socialism is to provide a decent standard of life to 
the working people and specially provide security from cradle to grave. This 
amongst others on economic side Envisaged economic equality and equitable 
distribiition of iooome. This is a blend of Marxism and Gandhism leaning 
^heavily towards Oandhian Socialism. 


1. <1983) 1 see 325. 
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Mr. Justice Chinnappa Reddy, in his inaugural address in the Seminar on 
“Socialism, Constitution and the Country today” goes straight to Marx. He says: 

“All socialistic roads must lead to Karl Marx, who was the first to pro- 
vide a scientific, logical, coherent, systematic, history-based socialist theory for 
the benefit of the emerging working class movement. He replaced the 
vague dreams of earlier socialists with the laws of history and science and 
fashioned tools for waging the struggle to end all class-struggles. 

“It should be obvious that one cannot conceive of a Socialist State where 
the right to work, the right to a decent wage and the right to education, parti- 
cularly scientific education arc not guaranteed. It is equally obvious that we 
cannot conceive of a Socialist State where what is sought is not the elimina- 
tion of private property and ownership and the complete control of all the 
means of production of wealth and not mere prevention of concentration of 
wealth and means of pfoduction. Nor is it possible to contemplate a socialist 
state where workers are not involved and are not required to participate in 
decision-making managerial and planning activity. Unless the basic tenets 
of socialism are duly and appropriately incorporated into the Constitution it is 
difficult to contemplate our Constitution as the Constitution of a socialist 
State. The mere incorporation of the word ‘Socialist’ in the preamble of the 
Constitution does not make it a socialist Constitution. It may be, and indeed 
it is, a liberal Constitution, but liberalism and scientific socialism are far 
removed from each other. Liberalism is of the past. It was a useful enough 
ideological weapon in the struggle of the bourgeoisie against feudal forces. 
It may have its own limited uses even now, but it is not a sharp enough or a 
scientific weapon to he successfully employed in the proletariat’s evolutionary 
struggle against capitalist forces.” 

Surely the idea behind the Forty-Second Amendment was certainly not to 
establish a communist state in our country. Are all these amenities not avail- 
able in countries which are not designated as “Socialist States.” , 

4’ 16. Justice, 

The Constitution secures to all the citizens Justice (social, economic and 
political). Liberty of thought, expression, belief, faith and worship, and also 
Equality of status and of opportunity. 

All ideas of justice, all varieties of thinking and feeling regarding justice, 
have something in common. First, such ideas exist everywhere as a distinct 
category of ideas. Second, the term justice or its approximate equivalent 
exists everywhere. Third, human longing for justice is so universal a factor 
that no one in public life can neglect presenting his acts as just. And, fourth, 
there is the negative indication that we can easily construe an action which 
appears not just, which is unjust from every point of view. A few observa- 
tions may be added here regarding the third and the fourth of these points. 
Dictators of old and of recent times have constantly appealed to the sense of 
justice, no less than have popular governments. True, in so doing they have 
often falsified the facts. But that they took such great pains to persuade 
people of the justice of their policies testifies to the tremendous importance of 
the sense of justice. Caesar tried to justify his crossing of the Rubicon by 
accusing Pompey of the breach of the Roman Constitution, William the Con- 
queror his crossing of the Channel by reference to his feudal rights. To choose 
one of many examples from recent history, before invading Ethiopia in 1935 
Mussolini ended his radio speech of Octo^r 2 with these words: “It is the 
cry of Italy which goes beyond the mountains and the seas out into the 
great world. It is the cry of justice and of victory.” It was the same with 
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Hitler’s speeches in support of his actions against Austria, Czechoslovakia and 
Poland or versus the Jews.^ 

Among the proper ends of state and governments justice has been given 
a high, if not top, rank at all times. Two axioms have been generally accepted 
without question first, that government’s own actions ought to be just; second, 
that governmental institutions, such as law courts, ought to ensure the 
preservation of justice . 2 

As a lawmaker the government stands under the postulate that all its 
actions ought to be just. Ideas of legal justice hence appeared on two levels 
according to whether they referred to the making of laws or to their applica- 
tion, with the term justice occurring in both, but in a different setting; the laws 
laid down by governments ought to be just laws; once laid down, they ought 
to be administered justly. The lawyer’s minds have been fixed on the second 
aspect, the political scientists’ on the first. But the basic question is the 
same for both : what is just, what is unjust 

To give an illustration of the variety of conditions, or states of affairs, 
which people regard as standard goals in their ideas of justice cither for the 
distant future or for the present moment, a few “ideal types”, or characteristic 
patterns, of creed will be briefly sketched. Thus we have, says Brecht 

1. The equalitarian, who places equality highest in matters of justice 
and derives from this ultimate ideal his standards of justice. There is a good 
deal of evidence that a certain segment of equality is contained in every idea of 
justice. But the equalitarian wants more. He wants the whole thing. There are 
many kinds of equalitarian, however, depending on what they desire to 
make equal; wealth or income, happiness, freedom, opportunity, or what 
else. And further subdivisions are necessary. If, for instance, equality 
in wealth is the ideal, ,'we must distinguish whether equality is desired 
on a per capita basis, or according to need, or according to work and if the 
latter, whether quantity or quality of work is to decide. Earlier socialism 
held the according-to-need ideal; the Soviet Constitution of 1936, however, 
incorporated the according-to-work standard, which leads to different results. 
We must also distinguish whether equality is sought on a world-wide basis 
or an a national or racial basis, and the like. All these propositions are 
actually incompatible with one another. What is justice under the one is 
injustice under the other. 

2. The libertarian, who tends to measure everything by the yardstick 
of liberty. He will ardently oppose as unjust steps intruding on liberty which 
the equalitarian would welcome as just, and inversely. 

3. The authoritarian, who regards leadership as a principle of highest 
value. To follow leadership is just, to counteract it, unjust. 

4. The majority worshipper, who holds that whatever the majority 
decides is the highest value to be accepted by everyone. To follow the 
majority will is just, to oppose its execution is unjust. It is not leadership that 
arouses his enthusiasm but tht consent of the people through the majority. 

5. The hedonist, who looks for individual happiness or for the greatest 
happiness of the greatest number. His ideas would oppose those of the majority 
worshipper whenever the majority does not act for this highest end. The 

1. Brecht: Political Theory, p. 389. 

2 . / 61 V/., p. 136. 

3. Ibid,, p. 137. 

4. Ibid,, p. 151. 



70 


The ConstitutiM of India 


417 


many different conceptions of happiness, from material egoism to immaterial 
altruism and transpersonalism, split this category into as many subdivisions. 

The noun “justice” is itself qualified with different adjectives, and the 
result is often used to name different kinds of justice. These distinctions also 
serve to show the range of its applications, the many objects with which it is 
thought to deal. Man and his actions can be considered in relation to other 
men as individuals, or to the family, or to society at large and its laws, and 
then justice is characterized as commutative, domestic, social, or legal. We 
may look at society in its relations with its members, its law-breakers, its 
economy, and with other states, and speak accordingly of distributive justice, 
of criminal or corrective justice, of economic justice, and of international 
justice. 1 

Common usage Qontinues to treat “justice” as denoting some of the 
greatest of human needs and worthiest of social enterprises. Philosophers 
miss the reference of the term insofar as they fail to observe the occasions 
when it becomes relevant to the concrete experience and discourse of indivi- 
duals and social groups. No concept would be adequate that identified 
justice with a merely ideal relation or static condition or list of preceptual 
standards. In common experience, men turn to the vocabulary of justice 
when they confront a real or imagined instance of injustice. The ethical 
and biological functions of justice become evident in the sense of 
injustice.^ 

4-17. Sense of Injustice. 

‘The sense of injustice is an indissociable blend of reason and empathy, 
evolutionary in its manifestations. It is not mere intuition or some mystical 
law-instinct (Rechtsgefuhl). Without reason, the sense of injustice could not 
identify the transactions that provoke it, nor could it serve the interests of 
social utility; without empathy it would lack its, emotive heat and its capacity 
to impel men to act. It derives logical and social justification from its 
efficacy for it succeeds precisely to the extent that in any given case the relevant 
circumstances have been understood, felt, and appreciated. It is an immanent 
working factor not only within the institutions of law but throughout the 
cosmos of interpersonal transactions. 

The sense of injustice is the equipment by which a human being discerns 
assault, recognizes oppression of another as a species of attack upon himself, 
and prepares defense. Among its facts, which should not be taken as cate- 
gories, are the demands for equality, desert, human dignity, conscientious, 
official behaviour including due process of decision, confinement of 
government to its proper functions, and fulfilment of the common eweetations 
of the given society. The sense of injustice does not provide a formula to 
relieve men of the duty of deliberation and decision nor does it deprive them 
of their corresponding freedoms. Generally, it assists the decisional process 
rather by barring a course that is wrong than by selecting among courses that 
are right. • - 

fai this perspective, “justice” means the active process of preventing or 
remedying what would arouse the sense of injustice. Thus the experience of 
the sense of injustice is itself a dramatic species of social transformation, 
because it incites men to join with one another in perceiving danger, in 


1. Bird : The Idea of Justice, p. S. 

2. International Encyclopedia of the Social Sciences, Vol. 8, p. 346. 
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resisting it, and in exulting over an achieved success — all of which are public 
acts of solidarity. Justice then is more than a static equilibrium or a quality 
of the human will; it is, as common usage has always hinted, an active process 
or agenda or enterprise. The meaning of the term comes alive whenever one 
confronts injustice and “does” justice. i 

4 * 18 . Social Justice, 

According to Rawls “the primary subject of justice is the basic 
structure of society, or more exactly, the way in which the major social 
institutions distribute fundamental rights and duties and determine the division 
of advantages from social co-operation.” By major institutions he meant the 
political constitution and the principal economic and social arrangements. 
Taken together as one scheme, the major institutions define men’s rights and 
duties and influence their life-prospects, what they can expect to be and how 
well they can hope to do. This basic structure contains various social positions 
and men born into different positions have different expectations of life 
determined, in part, by the political system as well as by economic and social 
circumstances. In this way the institutions of society favour certain starting 
places over others. These are especially deep inequalities. Not only are they 
pervasive, but they affect men’s initial chances in life; yet they cannot possibly be 
justified by an appeal to the notions of merit or desert. It is these inequali- 
ties, presumably inevitable in the basic structure of any society, to which the 
principles of social justice must in the first instance apply. These principles, 
then, regulate the choice of a political constitution and the main elements of 
the economic and social system. The justice of a social scheme depends 
essentially on how fundamental rights and duties are assigned and on 
the economic opportunities and social conditions in the various sectors of 
society”. 2 
• 

The social challenge that faced the makers of our constitution arose from 
a combination of two recently emerged but fundamental social beliefs. The 
first was that men and women, were not to be denied the opportunities of 
personal happiness, to be achieved not as others thought fit but as they 
wished it. The second was that all the citizens were entitled to the active 
protection of the State against the ills of poverty, disease and old age. The 
distribution of wealth among all members of society had become a human 
right. ‘This social change’ says Scarman, ‘is currently a most formidable threat 
to the English legal system as we know it today. Social justice, by which 
today’s society means justice in depth not only penetrating and destroying the 
inequalities of sex, race and wealth but also supporting the weak and the 
exposed, is believed by some to be beyond the rc^ach of the traditional 
combination of common law rule and equitable relief supplemented where 
necessary, by. statutes; it appears to need a new law, new principle, new 
remedies, new machinery and new men”.^ 

The inability to take advantage of one’s rights and opportunities as a 
result of poverty and ignorance, and a lack of means generally, is sometimes 
counted among ’ the constraints definitive of liberty. These things affect the 
worth of liberty. Liberty and the worth of liberty was distinguished by Rawls 
as follows : 


1. International Encyclopedia of the Social Sciences^ Vol. 8, p. 347. 

2. Rawls: A Theory of Justice, p. 7 

3. Scarman: English Law.,*The New Dimension^ p. 28-29. 
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“Liberty is represented by the complete system of the liberties of 
equal citizenship, while the worth of liberty to per^ns and groups is 
proportional to their capacity to advance their ends withm the framework 
the system defines. Freedom as equal liberty is the same for all; the 
question of compensating for a lesser than equal liberty docs not arise. 
But the worth of liberty is not the same for everyone. Some have 
greater authority and wealth, and therefore greater means to achieve 
their aims The lesser worth of liberty is, however, compensated for, 

since the capacity of the less fortunate members of society to achieve 
since u c V H iQ accept the existing 

(tor aims would be even ks 

inequalities whenever the frecdom^s noUo be confused with making 
sating for the lesser ^ffth of freedom together, the basic 

good an unequal liberty. to the least advantaged 

structure is to be Arranged to maximize „ yj^* defines the 

of the complete scheme of equal liberty shared by all. mis aennes me 

end of social justice.”-^ 


To offer political rights, or safeguards against irttervention by the state, 
to men who are half-naked, illiterate, underfed, and diseased is to mock their 
condition; they need medical help or education before they can understand, 
or make use of, an increase in their freedom. What is freedom to those who 
cannot make use of it ? Without adequate conditions for the use of freedom 
what is the value of freedom ? 


‘What troubles' our consciences is not, the belief that the freedom that 
men seek differs according to their social or economic conditions, but that the 
minority who possess it have gained it by exploiting, or, at least, averting their 
gaze from the vast majority who do not. They believe, with good reason, 
that if individual liberty is an ultimate end for human beings, none should be 
deprived of it by others; least of all that some should enjoy it at the expense 
of others. Equality of liberty, not to treat others as 1 should not with them 
to treat me; repayment of my debt to those who alone have made possible my 
liberty or prosperity or enlightcnm mt; justice, in its simplest and most universal 
sense — these arc the foundations of liberal morality.’ 

According to Honore, the principle of Social Justice consists in two 
propositions. The first is the contention that all men considered merely as 
men and apart from their conduct or choice have a claim to an equal share in 
all those things, or advantages which are generally desired and are in fact 
conducive to their well-being. By this he meant such things as life, health, 
food, shelter, clothing, places, to move in, opportunities for acquiring 
knowledge and skill, ,for sharing in the procees of making decisions, for 
recreation, travel etc.'-* The second proposition is that there is a limited set of 
factors which can justify departures from the principle embodied in the first 
proposition. This is to say that there are a limited number of principles of 
discrimination and that the claim of men to an equal share in all advantages 
can fairly be modified, restricted or limited by only two main factors. These 
are the choice of the claimant or the citizen on the one hand and his conduct 
on the other. 


Another variety of justice corresponds approximately to Aristotle’s 
distributive justice. This rests on the principle that it is fair to reward others 
according to their merits or deserts. The first thing to ask in this connection 


1. Rawls: A Theory of Social Justice, p. 204-S. 

2. A. M. Honore ; Social Justice in Essays in Legal Philosophy edited by Suinmers 
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how is merit to be assessed ? A very clear example of reward according 
50 merit would be a case in which payment is made to someone according to 
he quality or value of the work he has done. In this simple case at least 
nerit depends on performance ; in other words, on the claimant’s actual 
onduct. 

f It is fair to reward others according to their merits or deserts. It may 
be said that desert can equally depend on demerit, or bad conduct, in that 
the principle of justice according to desert includes also the principle that those 
who have behaved badly or harmfully should be punished according with the 
extent and character of their wrongdoing. If this is accepted, the core of the 
desert principle is the notion that men arc responsible for their actions and 
that it is fair for society to reward them according to their responsibility. ^ 
So far it has been assumed that the criterion of desert is conduct, that is, 
what the citizen who claims to be treated according to desert has actually 
done. But in fact this is only part of the notion of desert. Thus it would 
be fair to appoint to a vacant post the person best qualified foi it, even if the 
assumption of the claimant's qualifications was based not on his past 
performance but on his ability and promise. The candidate who failed to 
secure the appointment could not complain of unfair treatment in such a case, 
and the best qualified candidate would properly be said to deserve the appoint- 
ment. It seems clear, however, that where, as here, performance is not the 
basis of desert, potential performance is.^ 

In dealing with the question of Justice according to need the principle 
involved is one by which it is fair to allocate advantages, and to recognize 
the claims of citizens according to their needs. The concept of need is a 
somewhat complex one. What it piesupposes is that there are certain 
advantages such that, if they arc not satisfied, no existence at all or at any 
rate no decent or complete existence is possible. Without life no existence at 
all is possible and without adequate food, shelter and clothing no decent 
existence is possible. Nor is this the limit of the advantages which people 
may be said to need. The boundaries of need shift from time to time with 
changes in the social and economic conditions of society and in the exigencies 
which a decent or complete existence is thought to postulate. What is at 
one time a luxury becomes at another time a necessity and need.-^ 

The wider principle of Social Justice consits simply in the claims 
of all men to all advantages and to an equal share in all advantages which 
arc commonly regarded as desirable and which are in fact conducive to human 
well being. The basic demand for equal treatment in all respects is not 
confined to food or material things but extends to opportunities for enterain- 
ment, recreation, education travel etc.** 

9 

The principle of social justice resides in the idea that all men shall 
have equal claims to all advantages which are generally desired and which are 
in fact conducive to human perfection and human happiness. This has two 
main aspects; first, the equalization of human conditions as far as capital 
assets, human and inanimate, that is, the prerequisites of a good life arc 
concerned. This involves equal claims to the nccessites of life, to health, 
food, shelter etc. and also equality of opportunity for both work and enjoy- 
ment. The second aspect of the principle of social justice consists in the 

1. Honore in Summer’s Essays in Legal Philosophy ^ p. 72. 

2. Ibid., p. 73-74. 

3. Ibid., p. 78. 

4. Ibid., p. 82-83. 
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principles of non-discrimination and conformity to rule. These ensure that 
what has been accorded under the first heading will not be taken away sub- 
sequently. There are some exceptions to the principle of social justice, in 
particular to the principle of non- discrimination. These exceptions fall under 
subordinate principles of justice such as the justice of transactions, justice 
according to desert, justice according to choice and justice according to need. 
There are no further exceptions to be found. ^ 

Social justice is due to the people and, therefore, the people must be 
able to trigger off the jurisdiction vested for their benefit in and public func- 
tionary like a magistrate under Section 133 Cr. P. C. In the exercise of such 
power, the judiciary must be informed by the broader principle of access fo 
justice necessitated by the condition of developing countries and obligated by 
Article 38 of the Constitution. This brings Indian Public law, in its processual 
branch, in line with the statement of Prof. Kojima.'^ “The urgent need is 

to focus on the ordinary man-one might say the little man Access 

to Justice by Cappelletti and B. Garth summarises the new change thus : 

“The recognition of this urgent need reflects a fundamental change 
in the concept of “procedural justice” The new attitude to pro- 

cedural justice reflects what Professor Adolf Homburger has called “a 
radical change in the hierarchy of values served by civil procedure”, the 
paramount concern is increasingly with “social justice”, i. c., with finding 
procedures which are conducive to the pursuit and protection of the 
rights of ordinary people. While the implictions of this change are 
dramatic-for instance, insofar as the role of the adjudicator is concerned 
it is worth emphasizing at the outset that the core values of the more 
traditional procedural justice must be retained. “Access to justice” 
must encompass both forms of procedural justice.’ 

4.19. Equality of opportunity aspect of Social ‘Justice. 

Equality of opportunity is the essence of social justice, because we 
mostly believe, not that all advantages should be equally distributed to all men, 
but rather that provided that all men have equal opportunities, distribution 
should be made according to desert. Thus we do not generally think that 
Social Justice requires that the income of all should be equal. The formula 
of equal claims should on this view be abandoned in favour of the principle 
of equal opportunities. 

But what exactly is meant by equal opportunities ? Those who argue 
along these lines probably have in mind such facilities as schools, hospitals, 
etc. that is, the provision of opportunities for acquiring knowledge, skill, 
health, etc. which will conduce to good work and to the enjoyment of life. 
The equality of opportunity envisaged is an equality of opportunities for 
acquiring that bodily and mental equipment which, so far as the citizen is 
capable of acquiring it, will enable him to cq^mpete fairly with his fellow- 
men. But fair competition and fair opportunities in this context can only 
exist if each citizen has an equal claim to those soufces of opportunity, such 
as instruction, books, medical attention, sport, space, radio and television 
facilities, etc., which will put him on an equal footing with his fellow-men, 
so far as he is capable of profiting from them. There is, therefore, no 

1. HoQore Social justice in Essays in Legal Philosophy^ p. 91. 

2. Access to Justice... A World Survey, Vol. 1, by M. Cappelletti and B. Garth, 

p. 68. 

3. Municipal Council v. Shri Vprdwhan, 1980 (4) SCC 162 (170-71). 
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inconsistency between the assertion that each man has an equal claim to all 
advantages, subject to discrimination on the basis of desert, and the principle 
of equality of opportunity, if it is interpreted in the way suggested by Sore.i 

4 * 20 . Economic Justice, 

In the years after the second world war economic development became 
a wntral objective of the countries emerging from colonial rule orS- 
colonial status, and much of the thinking and activity of international bodTes 

The concept of economic development was not sharply defined but as 
used for example by the International Bank for Reconstruction and dSod- 
ment It meant an advance m national and per capita income, increS 
industrial and agricultural production and productive capacity increaS 

LlS2e^ “ ' S’the"pS 

Economic Justice would mean the development of a more productive 
economy wnich would lift the Indian people from extreme poverty to a level 
of living closer to that of more prosperous and developed countries to 
increase the real income of the people sufficiently rapidly to maintain stabilitv 
in the society and to achieve ‘socialist pattern of society,’ which means that 
extremes ol wealth would be reduced, centres of private power would be 

Slid the 1Tm.ehinrkrv 


extremes ol wealth would be reduced, centres of private power wouldTe 
eliminated or not allowed to develop, and the machinery of the state would 
be used for such economic purposes as might be appropriate in a democratic 


4 ‘ 21 . Political Justice. 


Political justice relers to the use of the judicial process for the purpose 
ot gaming (or upholding or enlarging) or limiting (or destroying) political 
power or inlluence. Political justice usually involves the courts which mav 
be invoked either by public officials or, in those societies which permit open 
competition lor political power, by private individuals. The party invokine 
the judicial arm must present its demands in a form susceptible of legal 
determination. This party's allegations in regard to facts must be open to 
incrimination and proof under the specific legal system involved These 
allegations may relate to intrinsically political acts or to common crimes in 
which the criminal is charged with political motivation, for example bank 
robbery to finance revolutionary activity.® ’ 


422 . Liberty. 

9 

There is the liberty of a man in the capacity of an individual person his 
personal liberty, or, as we may also say, his civil liberty. ’ 

“If there is any principle of the Constitution”, said Holmes J., in his 
ament \a U. S.\. Schwimmeri'^ “that more imperatively calls for attachment 
than other it is the principle of free thought— not free thought for those who 
agree with us but freedom for the thought that we hate. This dissent became 
the law where Schwimmer case was overruled by Geroreard v. U. S. 


1. Honore ; Social Justice In Essays, In Legal Phllosoply p, 90 

2. History of Mankind, Vol. 5, p. 710. 

3. International Encyclopedia of Social of Sciences, Vol. 12, p. 246. 



76 


The Constitution of India 


4 * 23 . 


*^Next to my civil liberty, there is my liberty in the capacity of a citizen : 
My liberty as a member of the public and a part of the legal association : my 
public or political liberty. Government is not external ; it is in us, or 
springs from us ; and wc regard political liberty as positive in its nature. It 
is a liberty not of curbing government, but of constituting and controlling 
it; constituting it by a general act of choice or election, in which we all 
freely share according to our capacities. Besides the civil liberty which 
belongs to me in my capacity of an individual person, and the political 
liberty which belongs to me in my capacity of a citizen and a member of the 
public, there is also a third form of liberty in the area of the State. This 
is the economic liberty which belongs to me in my capacity of a worker, whether 
with hand or brain, engaged in some gainful occupation or service and it may 
be argued that the conception introduces an unnecessary distinction.’ 

“The three forms* of liberty”, according to Barker, “may quarrel with one 
another. The liberty of the citizen in the political sphere may quarrel with 
that of the individual person in the civil sphere; for example, the enjoyment 
of intellectual freedom for the expression of thought and belief, which is one of 
the great articles of civil liberty, may come into conflict with a parliamentary 
majority, acting in the name of political liberty, if such a majority seeks to 
lay down conditions adverse to the free expression of thought and belief, on 
the ground that it is seditious and calculated to excite disaffection against the 
government or to promote hostility between classes. Similarly the liberty of 
individual persons in the civil sphere may quarrel with that of the worker 
in the economic sphere; and the worker’s enjoyment of some share in determin- 
ing his wages and the conditions of his work may be challenged, as in past 
it was, by a claim on the other side to the enjoyment of a freedom of con- 
tractual action which warrants the employer in practically dictating the terms 
of wages and conditions of work. Here political liberty can, and has, come 
to the rescue of economic liberty; but is also possible that a parliamentary 
majority acting in the name of political liberty,' may seek to impose conditions 
adverse to the enjoyment of economic liberty as that liberty is conceived and 
claimed by the workers and their organizations. ”2 

4 * 23 . Civil Liberty 

“Civil Liberty”, as commonly used, is not a technical, precise term but 
a loose one denoting the personal rights and freedoms that are or ought to be 
respected by government. The phrase is not quite so broad as “liberty”. It 
does not apply where there is no government; it does not embrace those areas 
of private option where the law can play no part, as when a man freely 
chooses to be a fool, or a gentleman, or a knave, nor can the term be used 
very meaningfully in connection with such a concept as the “right of revolu- 
tion”, which is by nature a nonlegal privilege. But in its broadest usage the 
term is applicable to all those many claims of right that involve an actual or 
potential legal nexus between the individual and government.^ Civil liberty 
can be thought of either negatively, as the individual’s right not have someth- 
ing done to him, or positively, as his right to something done for him — for 

example, as the right against state interference with the publication of a 
political pamphlet or as the right to be provided with the facilities for publishing 
it. The negative category is the traditional one. But the truism that under lies 
the idea of positive liberty should not be overlooked : the freedom to read is 

1. Barker: Principles of Social and Political Theory^ p. 14^7. 

2 i Ibidp, 149. 

3. International Encyclopedia of Social Sciences, Vol. 3, p. 307. 
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meaniagless if ao books are available. Negative liberties can themselves be 
further subdivided into rights against interference by government and rights 
against interference by private individuals or groups. Again the former 
category is the more traditional, but against the less orthodox view merits a 
word by way of emphasis. In order to be really free to speak, a street-corner 
orator may need not only the assurance that the police will leave him alone 
but also the assurance that they will protect him from the angry reactions of 
his audience, that the state will “hinder hindrances” to his freedom. 

Rights against government are sometimes still further divided into three 
types: political rights (those bearing on the political process, such as the right 
to vote or to engage in political controversy), economic rights (such as 
enterpreneurial freedom or the right to practice a profession), and private 
rights (which is a catch-all term meant to cover all rights that are neither 
political nor economic). Obviously these are imperfeot categories, since they 
are not always mutually exclusive (is freedom of artistic expression a private 
right, or can it be said to bear indirectly on the political process?) but they do 
represent distinctions that have been drawn in practice and in the literature, 
and they have, therefore, a loose pragmatic value. 

Finally, each of these three classes of rights against government subsumes 
two kinds of rights, the “substantive” and the “procedural”. The substantive 
civil liberties arc those regarded, in some degree, as ends in themselves; 
procedural rights are those having to do with the way in which government 
must proceed in dealing with substantive liberties. ^ 

4.24. Religious Liberty. 

Religious liberty is not an isolated reality. It exists, or is denied, in the 
midst of a complex of institutions, attitudes and practices. It is inseparable 
from mcasiircs of liberty in general and from certain specific liberties, such 
as those of free expression and association. Religious liberty is supported by 
related liberties; the elfort to secure religious liberty is, both in history and in 
contemporary society, a force working largely towards the associated liberties. 
As Sturzo observes : 

“One liberty never stands alone; it must form part of a system 
or it is not liberty”. Harrington realized, in the seventeenth century : 
“without liberty of conscience, civil liberty cannot be perfect; and with- 
out civil liberty, liberty of conscience cannot be perfect.” So remarks a 
distinguished writer upon the contemporary scene. “ 

It is impossible to grant freedom of worship without granting freedom 
of the press, freedom of assembly. Religious liberjy cannot exist without 
civil liberty and vice vma.^ 

Religious liberty has three aspects (I) individual autonomy iq the choice 
of a creed ; (2) autonomy of the religious body in its collective activities ; (3) 
legal equality of religious bodies.^ 

• 

From the general nature of rights, and the relation in which they stand 
to the State and the individual, we may now turn to consider the principles 
of their distribution. The principles of distributive justice are the procedural 

1. International Encyclopedia of Social Sciences Vol. 3 pp. 307-308. 

2. Bates: Religious Liberty^ p. 343. 

3. Ibid. 

4. p. 301. 
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rqles which justice requires that law should follow in allocating and 
distributing rights among the members of the State. ‘If justice be regarded’ 
says Barker “as an order of society directed to the end of fostering and 
encouraging the highest possible development of all the capacities of 
personality in all its members, these procedural rules required by justice will 
be rules which follow from that order and are dictated by that end ; and they 
will thus be ultimately derived from the ultimate value of personality and the 
development of its capacities. Again, if justice be regarded as the primary 
social and political value — though grounded itself on the ultimate moral value 
of personality and the development of its capacities — then the procedural rules 
required by justice may be considered as the secondry social and political 
values, and we may say, ‘First Justice, and then the rules of Liberty, Equality, 
and Fraternity, which follow on, and from Justice.”^ ' 


4*25. Equality * 

“The principle of Equality” according to Barker “means that the State 
treats all legal persons as equal in its presence or, as we say, ‘in the eye of the 
law.’ It will not assign higher and lower grades of legal personality. One 
moral personality matters as such as another ; and the assignation of legal 
personality, which follows from and is based on the fact of moral personality, 
will reflect the fact on which it is based. Our old English forefathers held that 
‘people and law went by ranks ’ : today we recognise (though perhaps 
imperfectly even yet) that people and law must always go by the rule of 
equality. But this legal equality is by its nature something different from 
general or absolute equality. It is a legal equality of legal persons within the 
state. Outside the State and outside the area of legal persons — that is to say, 
in the social or extra-legal sphere — there may still exist much inequality, 
alike in personal capacity, in social status, and in economic resources. IJow 
far the State can tolerate some of this inequality in the social or extra-legal 
sphere, and more especially how far it can tolerate inequality of econpmic 
resources, without offending against its own principle of the equality of legal 
persons within itself and in its own sphere is a grave question of our times 
which leads to a clash of confl icting arguments. It is true, on the one hand, 
that the rule of Equality, as recognized and applied by the State, means 
equality only within the State, and therefore only with respect to the standing 
of legal persons in and under its scheme. It does not involve or mean 
equality in the social or extra-legal sphere : it is legal, and not social, 
equality ; it is equality in terms of capacity for the enjoyment and exercise of 
rights, but not in terms of capacity for the enjoyment and exercise of all the 
multitudinous forms of social activity. On the other hand, it is also true that 
effective legal equality demands some measure of social equality. The State 
guarantees men equal nights in its polling-booths and its courts of law. But 
can those rights be effectively enjoyed on equal terms unless personal capacity 
is made more equal by an open system of State education ; unless economic 
resources are made more equal by a further system of State regulation of the 
general national income ; and unless general soejal position, so far as it depends 
on personal capacity and economic resources^ is made more equal in and by 
the process of creating greater equality both in capacity and in resources ? Yet 
more equality, in all these respects — personal capacity, economic resources, and 
social position — is only a means, and can be enforced by the state only in so 
far as it is a means, to the securing of effective legal equality. The increase 
(for example) of equality in respect of economic resources is not nn end in 
itself, but a means to effective legal equality ; and the ^^Qt^nt of t|ie increase 

1. Barker: Principles of Social and PoUtkalTIuory, p. 139-140. 
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imposed by the State, in the act of determining by how much resources are to 
be made more equal, will accordigly depend on the end which it is intended 
to serve.” ^ 

4*26. Equality interpreted in different senses 

There are six general senses in which we may speak of equality ; namely, 
(1) Spiritual (2) Natural, (3) Civil, (4) Political, (5) Social, (6) Economic.'-^ 

Aristotle and Plato while not perhaps explicitly repudiating the idea of 
spiritual equality, laid no emphasis upon it. In fact, inasmuch as they held 
that individuals had an existence as persons only as members of the State, 
their intrinsic worth as persons could hardly have been clearly recognised. 
Thus, while the physical and mental differences between individuals were 
clearly recognised and repeatedly drawn, little or to no mention was made of 
the essential spiritual likeness which undeilies these differences. The natural 
result of this was that these mental and physical differences were so emphasized 
as to divide men into classes almost generically distinct.-' 

The constitution has abolished inequality based on caste system and 
there is now complete spiritual equality. A Brahman has no rights greater 
than the rights enjoyed by a Sudra. 

According to the theory of natural equality, strictly conceived, all men 
and women are naturally, that is when born, substantially and potentially 
equal, physically and mentally. Whatever inequalities subsequently appear 
rnust, if we accept a doctrine of natural equality, be conceived to be due to 
differences in education and other objective conditions of life.^ Thus says 
Godwin ’ : “In the uncultivated state of man, diseases, effeminacy, and luxury 
were little known, and of consequence the strength of every one 
much more nearly approached to the strength of his neighbour. In 
the uncultivated state of man the understanding of all were limited, their 
ideas and their views nearly upon a level.” To the following effect speaks 
also Hobbes : 

“Nature has made men so equal, in the faculties of the body and 
mind ; as that though there be found one man sometimes manifestly 
stronger in body, or of quicker mind than another, yet when 
all is reckoned together, the difference between man and man is 
not so considerable, as that one man can thereupon claim to himself 
any benefit, to which another may not pretend as well as he. For as to 
strength of body, the weakest has strength enough to kill the strongest 
either by secret machination, or by confederacy whh others that are in 
the same danger with himself. And as to the faculties of mind, setting 
aside the arts grounded upon words, and especially that skill of 
proceeding upon general and infallible rules, called science ; which very 
few have, but in few things ; as being not a native faculty, born with us, 
nor attained, as prudence^ while we look after somewhat else, 1 find yet 
a greater equality amongst men than that of strength. For prudence is 
but experience ; which equal time equally bestows on all men, in those 
things they equally apply themselves unto. That which may perhaps 

1. Barker : Principles of Social and Political Theory, p. 140-142. 

2. Willoughby: Social Justice, p. 35. 

3. Ibid,, p. 36. 

4. Ibid,, p. 40. 

5. Godwin : Political Justice Book 2, Chap. 4, 
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make such equality incredible, is but a vain conceit of one’s own wisdom, 
which almost all men think they have in a greater degree than the 
vulgar ; that is, that all men but themselves, and a few others, whom by 
fame or for concurring with themselves, they approve. For such is the 
nature of men, that howsoever they may acknowledge many others to be 
more witty, or more eloquent, or more learned ; yet they will hardly 
believe that there be many so wise as themselves ; for they see their own 
wit at hand and other men’s at a distance. But this proveth rather that 
men are in that point equal, than unequal. For there is not ordinarily a 
greater sign of the equal distribution of anything, than that every man 
is contended with his share. 

Adam Smith, in his Wealth of Nations, says upon this point : “The 
difference of natural talents in different men, is, in reality, much less 
than we are aware of, and the very different genius which appears to 
distinguish men of different professions, when grown up to maturity, is not 
upon many occasions so much the cause as the effect of the division of labour. 
The difference between the most dissimilar characters, between a philosopher 
and a common street-porter, for example, seems to arise, not so much from 
nature, as from habit, custom, and education. By nature a philosopher is not 
ingenius and disposition half so different from a street-porter as a 
mastiff is from a grey hound, or a greyhound from a spaniel, or this last from 
a shepherd’s dog.”^ 

When we consider that all men are rational beings and moral potentialities, 
and thus fundamentally equal, one cannot escape from the conclusion that 
a perfect regime would be one in which all individuals would have an 
opportunity for the development and exercise of tho.se capacities which, from 
the highest ethical stand point, should be cultivated and employed. 
And if this be the ethical ideal, it necessarily follows that, so far as it lies 
within our power, we should strive for its attainment. The individual, as a 
moral being will be recognized to have the right to demand that so far as it 
lies within human power, society shall be so organized as to give to all a due 
opportunity for happiness and growth. 

By civil equality is meant legal equality, the possession of equal rights 
in the sphere of private law by all the members of a given body politic. Such 
an absolute and universal equality has never been attempted in any system of 
jurisprudence, nor would it be possible of establishment without leading to 
the greatest evils. The reason for this is that not all individuals, irrespective 
of age or sex, arc equally capable either of putting civil rights to their proper 
use, or of satisfactorily fulhlling the corresponding civil obligations. Thus 
in all communities, even in those where the doctrines of freedom and equality 
have received the widest acceptance, we find minors released from many of the 
legal obligations that arc placed upon adults, and correspondingly, deprived of 
privileges or capacities which their majors enjoy. The same is true as to the 
respective legal competences of men and women, of persons compos mentis 
and persons non compos mentis. Where thesfc distinctions are based upon 
actual differences in personal capacity, and have for their aim the securing of 


1. Hobbes: Leviathan, Chapter 13, p. 63. 

2. Willoughby: Social Justice: Adam Smith.* Wealth of Nations, Book 1, Chapter 2 

p. 42-43. * 

3. Willoughby: SocialJusiice, p. 46-47. 

4. Ibid., p. 51. 
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the greatest aggregate justice rather than the creation of arbitrary distinctions, 
their existence is fully justified. Though often spoken of as such, civil equaliy 
cannot be considered an ideal of justice. The nearest we can come to framing 
a rule of justice in this respect is to say that there should be substantial 
equality as to all individuals who are conceived to be, from an intellectual 
standpoint, able to exercise a sound discrimination in all matters with which 
the private law has to deal ; and that exceptions to this rule should ^ made 
solely for the sake of securing greater legal protection to those who are not 
thus fully competent. ^ 

A feature of modern systems of jurisprudence that is closely allied to, 
and in fact often confused with, the idea of civil equality, is the recognition of 
an equality of all persons before the law. By this is meant that when persons, 
are brought before a court of justice for the interpretation or enforcement of 
their respective rights, the judgments rendered are to be determined wholly by 
the facts and law involved, and hence irrespective of the social, economic, 
political, or moral standing of the parties litigant. At first thought, this may 
seem unjustifiable. When, however, the true nature of law, and the object 
sought in its enforcement, is considered, it is seen to be eminently just.^ 

By political equality is meant an equality pf right to share in the 
direction of public affairs, either by way or holding office, or by selecting 
those who do.^ When an individual claims a political right, he is asking for 
an authority to participate in the making and executing, not simply of the 
laws by which he himself is to be governed, but of the laws which are to 
control the actions of others as well. Whatever may be the essential basis of 
the State’s right to be, a people has the undoubted right to demand as 
efficient a government as can be obtained. If this be so, no individual can 
claim a political authority or privilege as a right, save as he can demonstrate 
that he possesses both the capacity and the disposition properly to exercise it 
when obtained. The rule of justice here to be laid down is that rights should 
be distributed according to the capacities and the dispositions of the individuals 
who are to exercise them."* 

In all nations where political rights are liberally granted, the attainment 
of a certain age is accepted as evidence of a mental capacity sufficient for the 
casting of an intelligent vote, or for the proper exercise of the duties which 
attach to a public office. Of course, however, no one believes that all 
citizens are not so qualified before attaining the given age, or that they are 
necessarily so qualified when they have attained it.® 

Nor does the general diffusion of political rights necessarily lead to an 
equal diffusion of political powers. .4s Stephen says “‘legislate how you will, 
establish universal suffrage, if you think proper, as a law which can never be 
broken, you are still as far as ever from equality. Politcial power has 
changed its shape, but not its nature.” 

‘‘Social equality”, says B*yce, ‘‘denotes the kind of mutual courtesy and 
respect -which men show one another when each feels the other to be ‘as good' 

1. Willoughby: Social Justice p. S1-S2. 

2. /Wrf., p. 53 and p. 54. 

3. Ibid., p. 54-55. 

4. Ibid. 

5. Ibid., p. 57. 
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a$ bimsdf, a res|>ect which stands between condescension, on the one band, 
nnd submissiveness, on the other.”*^ 

By econoniic equality is of course meant equality in the possessitm of 
articles of material value, in other words, of wealth. 

4 * 27 . Fraternity 

The principle of Fraternity is a more difficult matter than the principles 
of liberty and equality. We may seek to formulate it said Barker oy saying 
that the legal association, besides treating each individual member as a free 
agent in its scheme of law and an equal factor in the operation of that sch^e, 
will also follow a third principle in distributing among its members the various 
rigMs which are the conditions of th^ir personal development. This is the principle 
of providing for all and distributing among all the common equipment, material 
and mental which is needed by all as the common background and common 
basis of their individual lives. All of us individually need liberty and equality 
for ourselves all of us need collectively a common equipment for our common 
benefit. The usage of revoPntionary France has given the name of Fraternity 
to the principle which leads to the distribution of this common equipment 
for common enjoyment. Fraternity in its strict sense is an emotion rather 
than a principle, and in that sense it cannot be said to be in pari materia with 
the principles of liberty and equality. But it is a term which has been 
traditionally used in a broader sense, and it may perhaps be used provisionally 
to designate a principle, governing the distribution of rights, which might also 
be called by the name of ‘co-operation’ or ‘solidarity’. The liberty of each 
individual as a free legal agent ; the equality of each as a legal factor in the 
legal association ; and the fraternity of all in the common enjoyment of a 
common equipment provided by common and co-operative effort —these, in 
summary, are the three principles, long associated by an ancient tradition 
which goes back ultimately to a Greek origin, on which the State and its law 
proceed in determining the distribution of rights. ® 

Rawls also believes that “in comparison with liberty and equality, the 
idea of fraternity has had a lesser place in democratic theory. It is thought to 
be less specifically a political concept not in itself defining any other democratic 
rights but conveying instead certain attitudes of mind and forms of conduct 
without which we would lose sight of the values expressed by these rights. 
Or closely related to this, fraternity is held to represent a certain equality of 
social esteem manifest in various public conventions and in the absence of 
manners of deference and servility.’’® 

Anabedkar defines fraternity as “a sense of common brotherhood of all 
Indians, if Indian being <one people. It is the principle which gives unity and 

solidarity to social life. It is a difficult thing to achieve In India there 

are castes. The castes are antinational. In the first place because they bring 
about separation in social life. They are anti-national also because they 
generate jealousy and antipathy between caste and caste. But we must over- 
come all these difficulties if we wish to become a nation in reality. For 
fraternity can be a fact only when there is a nation Without fraternity, equality 
and liberty will be no deeper than coats of paint.”^ 


1. Bryce ; Modern Constitutions 

2. Barker: Principle of Social and Political Theory, p. 142-43. 

3. Rawls: A theory of Justice, p. 105. 

4- Constituent Assembly Debates, Vpl, XI, pp. 979-80. 
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515.IConstitution (24th Amendment) Act, 1971, Amendment of Arts 13 and 26S. 

516. Supreme Court held Amendment ytA\A...Keshavanand Bhartt's case. 

5*17. Amendment by Parliament under its Constituent power. 

5*18. Art. 13... Law did not include law under constituent power of Parliament. 

5-19. Power to amend before Amendment located in Art. 368 and not in Art. 97. 

5*20. Limitation to the power to Amend the Constitution... Basic structure cannot be 
amended. 

5*1. Constitutional law — Meaning of. 

Public law comprises the rules which specially to the structure, 

powers, rights, and activities of the state. The two divisions of public law 
are constitutional and administrative law. It is impossible, however, to draw 
any rigid line between the.se two, for they differ merely in the degree oi 
importance pertaining to their subject-matters. Constitutional law deals witn 
the structure, powers, and functions of the supreme power in tne state, 
together with those of all the more important of the subordinate departments 
of government. Administrative law, on the other hand, is concerned with the 
multitudinous forms and instruments in and through which the lower ranges 
of governmental activity manifest themselves.^ 

The organisation of a modern state is of extraordinary complexity, and 
it is usual to regard it as divisiblr into two distinct parts. The first con- 
sists of its f^undamental or essen d elements; the second consists of its 
secondary elements the details of state structure and state action. The first, 
essential, and basal portion is known as the constitution of the state. The 
second has no generic title. ^ 

5*2. Constitution — Meaning of. 

James Bryce defined a constitution as “a frame of political society, 
organised through and by law that is to say one in which law has established 
permanent institutions with recognised functions and definite rights”. Again 
a constitution may be said to be a collection of principles according to which 
the powers of the Government, the rights of the governed, and the relations 
between the two are adjusted.^ 

A constitution means the system or body of fundamental principles 
according to which the Nation, State and body politic is constituted and 
governed. 

These are general definitions but what applies to the Indian Constitution 
is the one given by Justice Miller. “A constitution in the American sense of 
the word is a written instrument by which the fundamental powers of the 
government are established, limited and defined ; and by which these powers 
are distributed among several departments for their more safe and useful 
exercise for the bene& of the body politic’*. In this definition, a constitution 
is seen as an organic instrument, under which governmental powers are both 
conferred and circumscribed.^ The office and purpose of the constitution is 
to shape and fix the limits of governmental activity. The Constitution is in 
other words the basic source from which the government must derive its 

1. Salmond : Jurisprudence, 13th Ed. 533. 

2. Ibid., p. 99. 

3. Strong: Modern Political Constitutions, p. 11. 

4. Bernard Schwartiz; The Powers of Governments., Vol. 1., p. 1. 
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authority. It to the departments of government, what a law is to 
individuals, nay, it is not only a rule of action to the branches of government, 
but it is that from which their existence flows, and by which the power (or 
portions of the right to govern,) which may have committed to them are 
prescribed — it is their commission — nay, it is their creator”* 

In its wider sense the term ‘‘Constitution means the whole scheme where- 
by a country is governed. In its narrower sense “Constitution” means the 
rules usually collected into some document which comes to be almost venerat- 
ed as “The Constitution”. ^ 

5 3. Conventions. 

No country’s Constitution can ever be compressed within the compass of 
one document and even where the attempt has been made it is necessary to 
consider the extra legal rules customs and conventions that grow up around 
the formal document. 

The Indian Constitution with 395 Articles and 8 Schedules is the 
wordiest of all national Constitutions. The powers, privileges of the Parliament 
and the State Legislature and of the members thereof, the Constitution says 
shall be such as may from time to time be defined by the Parlia- 
ment or the State Legislation of law and until so defined shall be those of the 
Home of Commons of the Parliament of the United Kingdom and of its 
members at the time of the commencement of the Constitution.*^ 

It must be remembered as Lord Bryce once said, that the British 
constitution “works by a body of understandings which no writer can 
formulate”: whereas the Constitution of India is contained in a written instru- 
ment in which it has been sought to formulate with precision the powers and 
duties of the various agencies that it holds in balance. That instrument now 
stands in its own right; and, while it may well be useful on occasions to draw 
on British practice or doctrines in interpreting a doubtful phrase whose origin 
can be traced or to study decisions on the constitutions of Australia or the 
United States where federal issues arc involved, it is in the end the wording of 
the constitutions itself that is to be interpreted and applied, and this wording 
can never be overridden by the extraneous principles of other constitutions 
which are not explicitly incorporated in the formulae that have been chosen 
as the frame of this constitution.^ 

5'4. Constitution derives authority from people. 

A Constitution derives its authority generally from the people acting 
in their sovereign capacity and speaking through their representatives in a 
Constitutent Assembly or Convention. It relates to the structure of the 
Government, the extent and distribution of its powers and the modes and 
principles of its operation. 

5’5. Nature of our Constitutidh. 

The Constitution is a political document. The creation of a government 
is a political act. The Constitution specifies the structure, organization, and 

L B. Schwartz . The Powers of Government, Vol. I, p. 2. 

2. Encyclopedia Brittanica, Vol. 6, p. 396. 

3. Constitution, Article 105 and Article 194 Prior to Constitution (Foriy-fourth 
Amendment) Act, 1978. 

4. Adegbenro v. Akintoia, (1963) 3 All E R 544 (550-51). 
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many of the processes of the various branches of the Government and M wto 
forth the powers of both Central and State Governments. 


The Indian Constitution is first and foremost a social document. The 
majority of its provisions are either directly aimed at fathering the goals of 
the socio-economic revolution or attempt to foster ^ this revolution by 
establishing the conditions necessary for its achievement. 


5-6. Constitution and Statutes— Distinction. 

t 

The Constitution is the basic law providing the frame-work of 
government and creating the organs for the making of the l^ws. The 
distinction between the Constitution and the law is so fundamental that the 
Constitution is not regarded as a law or a Legislative act. The Constitution 
means the Constitution as amended. An amendment made in conformity with 
Art. 368 of the Constitution is a part of the Constitution and is likewise not 
a law. 2 

There is an essential distinction betw^een Constitution and statutes.^ A 
Statute is law made by the representatives of the people acting in their 
legislative capacity, subject to the superior authority, which is the Constitution. 
Statutes are enactments or rules for the government of civil conduct or for the 
administration or for the defence of the government.^ 


5*7. Constitution— Supreme law. 


In a democratic country governed by a written Constitution, it is the 
Constitution which is supreme and sovereign. It is no doubt true that the 
Constitution itself can be amended by the Parliament, but that is possiWe 
because Art. 368 of the Constitution itself makes a provision in that behalf, 
and the amendment of the Contitution can be validily made only by following 
the procedure prescribed by the said article. That shows that even when the 
Parliament purports to amend the Constitution, it has to comply with the 
relevant mandate of the Constitution itself. Legislators, Ministers and Judges 
all take oath of allegiance to the Constitution, for it is by the relevant 
provisions of the Constitution that they derive their authority and jurisdiction 
and it is to the provisions of the Constitution that they owe allegiance. There- 
fore, there can be no doubt that the sovereignty which can be claimed by the 
Parliament in England, cannot be claimed by any Legislature in India in the 
literal absolute sense. 

The validity of an ordinary law can be questioned. When it is questioned 
it must be Justified by reference to a higher law. In the case of the 
Constitution^ the validity is inherent and lies within itself. The validity of 
constitutional law cannot be justified by reference to another higher law. 
Every legal rule or norm owes its validity to some higher legal rule or norm. 
The Constitution is the basic norm. The Constitution generates its own 
validity. It is valid because it exists. The Constitution in binding because it 
is the Constitution. Any other law is binding dhly if and insohtr as it is in 
conformity with the Constitution. ® 

1. Minerva Mills Ltd. v. Union of India, (1980) 3 SCC 625 (704). 

2. Golak Nath v. State of Punjab, 1967 SC 1643 (1720) per Bachawat, J. 

3. Ibid., p. 1666 per Subba Rao, C. J. 

4. Constitutional Law and its Administration, by S. P. Weaver, p. 3. 

5. In re under Article 143, Constitution of India, 1965 SC 745, 

6. Keshavanand Bharti v. State of Kerala, (1973) 4 SCC 225 (518) per Ray, J. 
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5 ^ 8 . Basic structure of the Constitution. 

The majority decision in Keshavanada BharaWs case^ no doubt evolved 
the doctrine of basic structure or frame work of the Constitution but it did 
not lay down that any particular named features of the Constitution formed 
part of its basic structure or framework. 

Sikri, C. J., mentioned supremacy of the Constitution, Republican and 
Democratic form of Government, Secular character of the Constitution, 
separation of powers among the legislature, executive and judiciary, 
federalism and dignity and freedom of the individual as essential features of 
the Constitution.*^ Shelat and Grover, JJ., added to the list, two other 
features : the dignity of the individual secured by the various freedoms and 
basic rights in Part III and the mandate to build a welfere State contained in 
Part IV and the unity and the integrity of the Nation. H'.gde and Mukherjea, 
JJ., said that the broad contours, the basic elements or fundamental features 
of our Constitution are clearly delineated in the preamble. ‘ 

Jaganmohan Reddy, J., thought that sovereign democratic republic, 
parliamentary democracy, and the three organs of the State constituted the 
basic structure of the Constitution. Khanna, J., held that basic stiucture 
indicated the broad contours and outlines of the Constitution and since the 
right to property was a matter of detail, it was not a part of that structure. 
But he appeared to be of the view that the democratic form of government, 
the secular character of the State and judicial review formed part of the basic 
structure.’’* It is obvious that these were merely illustrations of what each of 
the six learned Judges led by Sikri, C. J., thought to be essential features of 
the Constitution and they were not intended to be exhaustive. Shelat and 
Grover JJ., Hegdc and Mukheriea, JJ., and Jaganmohan Reddy, J., in fact 
said in their judgments that their list of essential features which formed the 
basic structure of the Constitution was illustrative or incomplete. This 
enumeration of the essential features by the six learned Judges had obviously 
no binding authority ; first because the Judges were not required to decide as to 
what features or elements constituted the basic structure or framev^ork of the 
Constitution and what each of them said in this connection was in the nature 
of obiter and could have only persuasive value ; secondly, because the 
enumeration was merely by way of illustration : and thirdly, because the 
opinion of six judges that certain specified features formed part of the basic 
structure of the Constitution did not represent the majority opinion and hence 
could not be regarded as law declared by the Supreme Court under Article 141. 

To be a basic structure, it must be a terrestrial concept having 
its habitat within the four corners of the Constitution. What constitutes 
basic structure is not like “a twinkling star up above the Constitution.” 
It does not consist of any abstract ideals to be found outside the provisions 
of the Constitution. The preamble no doubt enumerates great concepts 
embodying the ideological aspirations of the people but th^se concepts 
are particularised and their essential features delineated in the various 
provisions of the Constitution. It is these specific provisions in the body of 

1. Keshavanand Bharti v. State of Kerala, (1973) 4 SCC 225. 

2. Ibid., p. 3^6. 

3. Ibid., p. 454. 

4. Ibid., p. 484. 

5. Ibid., p. 69%. 

6. Ibid., p. 167. 
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the Constitution which determine the type of democracy which the founders of 
that instrument established ; the equality and nature of justice— political, social 
and economic which they aimed to realise, the content of liberty of thought 
and expression which they entrenched in that document and the scope of 
equality of status and of opportunity which they enshrined in it. These 
specific provisions enacted in the Constitution alone can determine the basic 
structure of the Constitution. These specific provisions, either separately or in 
combination, determine the content of the great concepts set out in the 
preamble. It is impossibe to spin out any concrete concept of basic 
structure out of the gossamer concepts set out in the preamble. The specific 
provisions of the Constitution are the stuff from which the basic structure 
has to be woven. ^ ^ 

The Indian Constitution is founded on the bedrock of the balance between 
Parts III and IV. To give absolute primacy to one over the other is to 
disturb the harmony of the Constitution. This harmony and balance between 
fundamental rights and directive principles is an essential feature of the basic 
structure of the Constitution. -^ 

Any thing that destroys the balance between the two parts will ipso facto 
destroy an essential element of the basic structure of the constitution. 

Article 31-C protected all laws even if they were inconsistent with or took 
away or abi idged'any of the rights conferred by Articles 14, 19 and 31. The 
validity of Article 31-C was upheld in Keshavanand BhartTs case. By the Cons- 
titution (Forty second Amendment) Act the protection was extended to laws 
which gave effect to the policy of the state towards securing all or any of the 
principles laid iown in Part IV of the constitution. The Supreme Court struck 
down this amendment in Minerva Mills Case,^ 

Bhagwati, J. in his strong dissent held that the Amended Article 31-C did 
no more than codify, the existing position under the constitutional scheme by 
providing immunity to a law enacted really and genuinely for giving effect to a 
directive principle, so that needlessly futile and time consuming controversy 
whether such law conlravented Article 14 or Articles 19 was eliminated. He 
held that Art. 31-C could not be regarded as violative of the basic structure of 
the constitution.^ 

In Indira Gandhi v. Rajnarain'* Chandrachud, J., after observing that the 
ratio in the majority in Keshavanand BharatVs case® were merely illustrative of 
what constitutes the basic* structure and were not intended to be exhaustive 
observed : “I considcr^it beyond the pale of reasonable controversy that if there 
be any unamendable features of the constitution on the score that they form a part 
of the basic structure of the constitution they are that (i) India is a Sovereign 
Democratic Republic : (ii) Equality of status and opportunity shall be secured to 
all its citizens : (iii) the State shall have no religion of its own and all persons shall 


1. Imiira GandhPs Case, (1976)2 SCR 526 per Mathews, J.... accepted by Bhagwati, J. iq 
Minerva Mills Co., (1900) 3 SCC 673. 

2. (1980) 3 SCC. 654. 

3. 1980 SC 1789. 

4. 1973 (4) SCC 225 (710). 

5. 1976 (2) SCR 345: 1975 SC 2299 (2466). 

6. (1973) 4 SCC 225. 
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be equally entitled to freedom of conscience and the right freely to profess, 
practice and propagate religion and that, (iv) the Nation shall be governed by a 
Government of laws, not of men. These are, in my opinion, the pillars of our 
constitutional philosophy, the pillars therefore of the basic structure of the 
Constitution.” According to Sen, J. the concept of social and economic justice 
to build a welfare State is equally a part of basic structure or the foundation 
upon which the constitution rests. ^ 

Most important of all is the Rule of law and its concommitant right of 
Judicial Review. 

5*9. Interpretation by courts. 

Whose responsibility is to interpret a written Constitution ? The important 
part of this function falls to the Executive branch which must inevitably and 
continually interpret the Constitution in making decision on the use of executive 
power. The Parliament and the Legislature of the States must continuously 
construe the constitution as guide to actibq,. 

Before and after the American Constitutional Convention of 1787 
majority of the leading delegates favoured the subjection of legislation to 
judicial inquiry and possibly control, and they assumed that it was implicit 
in the institution they were proposing to adopt. The other view was a 
conception characteristic of the doctrine of separation of powers. This was that 
the courts in the judicial business in settling disputes between litigants must 
decide for themselves independently whether the constitution commands them 
or permits them or forbids them to disregard an Act of Congress that seemed 
to them to be in conflict with constitution. 

Hamilton said that “there is no position which depends on clearer 
principles than, that every act of a delegated authority, contrary to the tenor 
of the Commission under which it is exercised, is void. No legislative Act, 
therefore, contrary to the Constitution, can be valid. If it be said that the 
legislative body arc themselves the constitutional judges of their own powers, 
and that the construction they put upon them is conclusive upon other 
departments, it may be answered that this cannot be the natural presumption 
where it is not to be collected from any particular provisions in the Consti- 
tution. It is far more rational to suppose that the courts were designed to 
be an intermediate body between the people and the Legislature, in order 
among other things, to keep the latter within the limits assigned to their 
authority. The interpretation of the laws is the proper and peculiar province 
of the Courts. A Constitution is, in fact, and must be regarded by the Judges 
as a fundamental law. It must, therefore, belong to them to ascertain its 
meaning as well as the meaning of any particular Act proceeding from the 
Legislative body. If there should happen to be an* irreconcilable variance 
between the two that whicl^ has the superior obligation and validity, of course, 
is to be preferred; in other words, the Constitution ought to be preferred to the 
statute. Nor does the conclusion by any means suppose a superiority of the 
judicial to the legislative power. It only supposes that the power of the 
people is superior to both; and that where the will of the legislature declared 
in its statutes stands in its opposition to that of the people declared in the 
Constitution, the Judges ought to be governed by the latter than the former. 
They ought to regulate their decisions by the fundamental laws rather than 
by those which are not fundamental”. ^ 

1. Bhim Singh v. Union of India, (1981) 1 SCC 166 (20). 

2. Federalist, 78. 
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5 ' 10 . Historical or contemporary Interpretation. 

There are two cardinal problems in the realm 
tutional precepts. The first is the question of whether uncertainties regarding 
the meaning of a constitutional provision should be resolved by recourse to 
the understanding of the provision which was prevalent at 
adoption or whether a constitutional provision should be interpretea in tne 
light of the knowledge, needs and experience existing at the time when the 
interpretative decision is rendered.^ 


In Dred Scott v. Sanford^ the question was whether a negro could be 
considered a citizen and Taney, C. J. said : “No one, we presume, suppose that 
any change in public opinion or feeling, in relation to this unfortunate race, 
in the civilized nations of Europe or in this country, should induce the court 
to give to the words offthe Constitution a more liberal construction in their 
favour than they were intended to bear when the instrument was framed 
and adopted. Such an argument would be altogether inadmissible in any 
tribunal called on to interpret it. If any of its provisions are deemed unjust, 
there is a mode prescribed in the instrument itself by which it may be 
amended; but while it remains unaltered, it must be construed now as it was 
understood at the time of its adoption. It is not only the same in words, 
but the same in meaning, and delegates the same powers to the Government, 
and reserves and secures the same rights and privileges to the citizen; and as 
long as it continues to exist in its present form, it speaks not only in the same 
words, but with the same meaning and intent with which it spoke when it 
came from the hands of its framers, and was voted on and adopted by the 
people of the United States. Any other rule of construction would abrogate 
the judicial character of this court, and make it the mere reflex of the popular 
opinion or passion of the day.” 


In West Coast Hotel Co. v. Parj-islv^, Scothcriard, J. said that “the 
meaning of the Constitution does not change with the ebb and flow of economic 
events. We frequently are told in more general words that the Constitution must 
be construed in the light of the present. If by that it is meant that the Consti- 
tution is made up of living words that apply to every new condition which 
they include, the statement is quite true. But to say, if that be intended, that 
the words of the Constitution mean today what they did not mean when 
written, that is, that they do not apply to a situation now to which they would 
have applied then is to rob that instrument of the essential element which 
continues it in force as the people have made it until they, and not their 
official agents, have made it otherwise.’’^ 

There has been a growing appreciation of public needs and of the 
necessity of finding ground for a rational, compromise between individual 
rights and public welfare. The settlement and consequent contraction of the 
public domain, the pressure of a constantly increasing density of population, 
the interrelation of the activities of our people and complexity of our economic 
interests, have inevitably led to an increased use of the organization of 
society in order to protect the very bases of indi^/idual opportunity. Where, in 
earlier days it was thought that only the concerns of individuals or of classes 
were involved, and that those of the State itself were touched only remotely, 
it has later been found that the fundamental interests of the State are directly 


1. Bodenheimer: Jurisprudence, p. 405. 

2. 60 U. S. (19 How) 393 (426). 

3. IVest Coast Hotel Co. v. Parrish, 300 US 379 C402-3) ScoUierland, J. 

4. Ibid. 
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affected; and that the question is no longer merely that of one party to a 
contract as against another, but of the use of reasonable means to safeguard 
the economic structure upon which the good of all depends. 

It is no answer to say that this public need was not apprehended a 
century ago, or to insist that what the provision of the Constitut ion meant to 
the vision of that day it must mean to the vision of our time. If by the 
statement that what the Constitution meant at the time of its adoption it means 
to-day, it is intended to say that the great clauses of the Constitution must 
be confined to the interpretation which the framers, with the conditions and 
outlook of their time, would have placed upon them, the statement carries its 
own refutation, ft was to guard against such a narrow conception that 
Chief Justice Marshall uttered the memorable warning “We must never 
forget that it is a constitution we are expounding^r a con- 

stitution intended to endure for ages to come, and, consequently, to be 
adapted to the various crises of human affairs. ”2 “When we arc dealing with 
the words of the Constitution’', said this Court in Missouri v. Holland,'^ “we 
must realize that they have called into life a being the development of which 
could not have been foreseen completely by the most gifted of its begetters 

The case therefore must be considered in the light of our whole 

experience and not merely in that of what was said a hundred years ago.” 

Justice Frankfurter, while Professor at Harvard University, said: 
“Every legal system for a living society, even when embodied in a written 
Constitution, must itself be alive. It is not merely the imprisonment of the 
past; It is also the unfolding of the future. Of all the means for ordering the 
political life of a nation, a federal system is the most complicated and subtle; 
it demands the most fiexible and imaginative adjustments for harmonizing 
national and local interests. The Constitution of the United States is not a 
printed finality but a dynamic process; its application to the actualities 
of Government is not a mechanical exercise but a function of statecraft.’’ 

Later Justice Frankfurter added to this statement. “From generation 
to generation,” he declared, “fresh vindication is given to the prophetic wisdom 
of the framers of the Constitution in casting it in terms so broad that it has 
adaptable vitality for the drastic changes in our society which they knew to 

be inevitable, even though they could not foresee them Law whether 

derived from acts of Congress or the Constitution, is not an abstraction. 
The Constitution cannot be applied in disregard of the external circumstances 
in which men live and move and have their being ” 

Mr. Justice Cardozo declared that a constitution States or ought to state 
not rules for the passing hour, but principles for an expanding future.^ It 
must therefore be concluded that the situations where a material and substantial 
change of conditions has occurred, no unjustice is done to the founding fathers 
of a constitution, if the courts of a later day, instead of ascertaining the 
intent which these men voiced.with respect to the meaning of a constitutional 
clause in their own day, attempt to determine the intent which there men would 
presumably have held had they foreseen what our present conditions would be.® 


1. M'cuUoch V. Maryland, 4 Wheat, 316 (407) : 4 L. ed. 579, 601. 

2. /Z»W.,p. 415. 

3. 452 US 416 (433) : 64 L. ed. 641 (647). 

4. Cardozo : The Nature of Judicial Process, p. 85. 

5. Bodenheimer: Jurisprudence, p. 409. 
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of the country so as to show a complete consciousness and deep awareness oi 
the growing requirements of the society, the increasing needs ox the nauo^ 
the burning problems of the day and the complex issue facing the people which 
the legislature in its wisdom, through beneficial legislation seeks to solve. 
The judicial approach should be dynamic rather than static, pragmatic and not 
pedantic and elastic rather than rigid. It must take into consideration the 
changing trends of economic thought, the temper of the times and the living 
aspirations and feelings of the people. This court while acting as a sentinel 
on the qui vive to protect fundamental rights guaranteed to the citizens of the 
country must try to strike a just balance between the fundamental rights and 
the larger and broader interests of society, so that when such a right 
clashes with the larger interest of the country, it must yield to the 
latter. 1 


5‘11. Principles of interpreting Constitution. 

(a) broad and liberal manner — Not in a predantic sense. 

It is well settled that the Constitution must be interpreted in a broad 
and liberal manner giving effect to all its parts, and the presumption should 
be that no conflict or repugnancy was intended by its framers. In interpreting 
the words of a^ Constitution, the same principles undoubtedly apply which 
are applicable in construing a statute, but as was observed by Lord Wright 
in James v. Commonwealth of Australia^ : 

“The ultimate resort must be determined upon the actual words 
used read not in vacuo but as occurring in a single complex instrument in 
which one part may throw light on the others.” 

This principle of interpretation A^hich requires that a constitutional 
provision must be construed, not in a narrow and constricted sense, but in a 
wide and liberal manner so as to anticipate and take account of changing 
conditions and purposes so that the constitutional provision does not get 
atrophied or fossilized but remains flexible enough to meet the newly emerging 
problems and challenges, applies with greater force in relation to a fund- 
amental right enacted by the Constitution. 

It was observed in Dwarkadas Shrinivas v. Sholapur Spinning Weaving 
Co. Ltd.^ that the provisions of the Constitution touching fundamental rights 
must be construed broadly and liberally in favour of those on whom the rights 
have been conferred. “The form is un-essential. It is the substance that we 
must seek.”^ The attempt should always be to expand the reach and ambit 
of the fundamental rights rather than to attenuate its meaning and content. 

Holmes, J. said : 

“The provisions of the Constitution are not mathematical formulas 
having their essence in their form ; they are organic living institutions transplant- 
ed from English soil. The significance is vital' not formal ; it is to be gather- 
ed not simply by taking the words and a dictionary but by considering their 
origin and the line of their growth.^ 


1. Pathumma v. State of Kerala, (1978) 2 SCR 537 : 1978 SC 771 (774). 

2. 55 CLR 1 (43). 

3. (1954) SCR 674: AIR 1954 SC 1 19. 

4. Tara Prasad Singh v. Union of India, (1980) 4 SCC 209. 

5. Campers v. United States, 58 L. ed. 1115 (1120). 
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A broad and liberal spirit should inspire those on whom the duty to 
interpret falls. Where the language is explicit, it had to be given effect to it 
cannot be unduly streched so that it is distorted to supply any supposed error 
or omission. The other is, to quote the language of 1912 AC 571 cited with 
approval in 1939 FCR 18-(AIR 1939 FC i) : “If the text is explicit, the 
text is conclusive alike in what it directs and what it forbids.” If the text is 
ambiguous, i.e. where the words establishing two mutually exclisive 
jurisdictions are wide enough to bring a particular power within either, 
recourse must be had to the context and the scheme of the Act. The 
presumption unless there is anything to the contrary, is that the power is not 
withheld or that it does not exist at all ; it is there in some quarter. 

The courts are bound to give to the Constitution, such meaning as will 
make them harmonious unless there is apparent or„ fairly to the implied 
conflict between, their respective provision.^ 

It is a rule of construction that no provision of the Constitution is 
to be segregated from all others, and to be considered alone, but that all the 
provisions bearing upon a particular subject are to be brought into view and 
so interpreted as to effect great purposes of the instrument. 

A constitution is not to be construed in any narrow and pedantic sense. 
Gwyer, C. J., adopted the words of Higgins, J., of the High Court of 
Australia from the decision in Attorney-General for New South Wales v. The 
Brewer Employees Union of New South Wales^ according to which even though 
the words of a constitution are to be interpreted on the same principles of 
interpretation as are applied to any ordinary law, these very principles of 
interpretation require taking into account the nature and scope of the Act 
remembering that “it is a constitution, a mechanism under which laws are 
to be made and not a mere Act which declares what the law is to be”.'* 

In one of the very earliest references made to the Federal Court^ ' 
under Section 213 of the Government of India Act, 1935 (which corres- 
ponded to \rticlc 143 of the Constitution), Gwyer, C. J. observed that the 
rules which would apply to the interpretation of other statutes would apply 
equally to the interpretation of a constitutional enactment, but their 
application must be conditioned of necessity by the subject matter of the 
enactment itself, namely, the nature and scope of the Act itself which is a 
Constitution, “a mechanism under which laws arc to be made and not a mere 
Act which declares what the law ought to be” He said that this was especially 
true of a Federal Constitution, with its nice balance of jurisdictions. A broad 
and liberal spirit must inspire those whose duty it is to interpret an organic 
instrument which sets up a constitutional machinery, a machinery meant to 
control the life of a nation, to embody its ideals for the present and the future ; 
this does not however imply that those whose duty it is to interpret the 
Constitution are free to stretch or pervert the language of the enactment in 
the interests of the any legal or constitutional theory or even for the purpose 
of supplying omissions or of correcting supposed errors. 


1. The State of Rhode Island v. State of Massachusetts, 9 L. ed. 1233. 

2. (1908) 6 CLR 469 (611-12). 

3. In re C. P. and Berar Sales of Motor Spirit etc.. Taxation Act, 1 938, 1939 FCR 18 : 
1939 FC 1. 

4. 1939 FCR 18: 1939 FC 1. 

5. In re Sea Customs Act, 1963 SC 1760 (-1780) : Keshavanand-Bharti v. State of Kerala. 

(1973) 4 see 225. ’ 
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(b) Spirit of the Constitution. 

In Ki shavan v. State of Bombay'^ the Supreme Court rejected the conten- 
tion that the spirit of the constitution should be invoked in interpreting the 
constitution. 

lnA,K, Gopalan^s^ case the Supreme Court was invited to read into 
the Constitution implications derived from the “spirit of the Constitutions.” 
Kania, C. J., said that to strike down the law on an assumed principle of 
construction would be “to place in the hands of the judicial powers too great 
and too indefinite either for its own security or the protection of private 
rights.” 

The argument of, ‘spirit’ is always attractive and quite some eloquence 
can be infused into it. But one should remember what S. R. Das J., said in 
Keshav Madhav Menon\s case that one must gather the spirit from the words 
or the language used in the Constitution. 

(c) Prospective. 

Every statute is prima facit; prospective unless it is expressed 
or by necessary implications made to have retrospective operation. The 
same rule of interpretation also applies for the purpose of interpreting 
the Constitution.'' 

In Habeeb Mohamed v. State of Hyderabad^ the Supreme Court held that 
the Constitution has no retrospective effect. The Constituent power conferred 
by Article 368 of the Constitution on the Parliament could be exercised 
both prospectively and retrospectively.^ 

(<Y) T^o constructions. 

When two constructions are possible the Court must adopt that which 
will ensure smooth and harmonious working of the Constitution and eschew 
the other which will lead to absurdity or give rise to practical inconvenience 
or make well established provisions of existing law nugatory (See Keshavanand 
v. State of Kerala, State of Punjab v. ijib Singh, Collector of Custom v. Digvijay 
Singh jie v. Spinning & Weaving Mills.Y 

In Don John Douglas Liyange v. The Queen’^ Lord Pearson declined to 
read the words of Section 29 (1) of the Ceylon Constitution as entitling the 
Parliament to pass legislation which usurped the Judicial power of the 
Judicature by passing st'a Act of Attainder against some persons or instructing 
a Judge to bring a verdict of guilty against some one who was being 
tried— if in law such usurpation would otherwise be contrary to the 
Constitution. 

1. 1951 SCR 228: 1951 SC 128 (129). 

2. 1950 SC 27. 

3. Keshavan v. State of Bombay, 1951 SC 128 (130). 

4. 1953 SC 287 (289): 1959 SCR 661. 

5. Sajjan Singh v. State of Rajasthan, 1965 SC 845. 

6. Keshavanand Bharti v. State of Kerala, (1973) 4 SCC 225 (426); State of Punjab v. 
AJaib Singh, 1953 SCR 254 (264); 1953 S C 10; Collector of Custom v. Digvijay Singh Ji 
Spinning A Weaving Mills, (1962) 1 SCR 896: 1961 SC 1549. 

7. (1967) 1 AC 259. 
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(e) Ambiguity. 

When the text of a Constitutional provision is not ambiguous and is 
clear; there is no room for construction and no excuse for interpolation or 
addition.^ 

The Courts are not at liberty to search for its meaning beyond the 
instrument. 

(f) Speeches. 

It is a sound rule of construction that speeches made by members of a 
legislature in the course of debates relating to the enactment of a statute cannot 
be used as aids for interpreting any provision of the statute. But the question 
whether speeches made in the Constituent Assembly were admissible to ascertain 
the purpose behind a provision of the Constitution is not free from doubt. 
In .4. K. Gopalan v. State of Madras‘s the debates and report of the drafting 
committee of the Constituent Assembly were referred to show that expression 
due process of law’ was known to exist in the American Constitution and after 
discussion was not adopted by the Constituent Assembly in Article 21 of the 
Constitution. According to Kania, C. J., while it was not proper to take 
into consideration the opinion of the individual members of the Assembly 
to construe the meaning of a particular clause, when a question was raised 
whether a particular phrase or expression was up for consideration at all or 
not, a reference to the debates may be permitted.'* In the same case Patanjali 
Shastri, J. refused to attach any importance to the speeches made by some 
members of the Assembly in the course of debate on Article 15 (now 
Article 21). He said; speech made in the course of the debate on a bill 
could at best be indicative of the subjective intent of the speaker, but it could 
not reflect the inarticulate mental proces.ses lying behind the majority vote 
which carried the bill. The Court could only search for the objective intent 
of the legislature primarily in the words used in the enactment, aided by such 
historical material as feports of statutory committees, preambles etc. 
Mukherjea, J. said that in construing a provision in the Constitution it was 
better to leave out of account the debates in the Constituent Assembly but a 
higher value may be placed on the report of drafting Committee.'* In State 
of Travancore Cochin v. Bombay Co. LtJ.^ the Supreme Court held that 
speeches made by the members of the Constituent Assembly could not be used 
as aids for interpreting the Constitution. 

In three cases, namely, Golaknath's case,® Privy Purse case’^ and Union 
of India v. Dhillon** the Supreme Court took the view that, such speeches could 
be taken into account. In Golaknath's case Subba Rao, J., who spoke for the 
majority referred to the speeches of Jawahar Lai Nehru and Dr. Ambedkar. 
Reference was also made to the speech of Dr. Ambedkar by Bachawat, J. In 
Privy Purse case Shah, J., who gave the leading majority judgment relied upon 
the speech of Sardar Patel (who was Minister for Home Affairs) in the Consti- 
tuent Assembly when he moved for the adoption of Article 291 for the purpose 

1. 75L. ed. 640. 

2. 1950 SCR 88: 1950 SC 27. 

3. Ibid., p. 38. 

4. Ibid., p. 73. 

5. 1952 SCR 1112: 1952 SC 366. 

6. Golaknath v. State of Punlab (1967) 2 SCR 762: 1967 SC 1643. 

7. Madhav Rao Jivai Rao Scindia v. Union of India, (1971) 3 SCR 9 : 1971 
C 530. 

8. (1972) 2 SCR 33 ; 1972 S. C. 1361. 
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of showing the historical background and the circumstances which necessitated 
giving certain guarantees to the former Rulers. Reference was also made to 
the speeches in the Constituent Assembly by Mitter, J., for the purpose of 
interpreting Article 363. In Union of India v. Dhillon's case^ which relating to the 
validity of amendment in the Wealth Tax Act, both the majority judgments as 
well as the minority judgment referred to the speeches made in the Constituent 
Assembly. But Sikri, C. J. said that though there was no harm in finding 
confirmation of ones interpretation in debates, yet it was quite a different thing 
to interpret the provisions of the Constitution in the light of the 
debates. 2 

Since Golaknath's case the Supreme Court has accepted the view that the 
speeches made in the Constituent Assembly could be referred to while dealing 
with the provisions of the Constitution. In Kesavanand Bharti v. State <?/ 
Kerala^ the speeches of Pt. Jawahar Lai Nehru, Dr. Ambedkar, Sardar Patel 
and others were sparingly used. According to Sikri, C. J., the speeches could 
be relied on only in order to see if the course of the progress of a particular 
provision or provisions threw any light on the historical background or showed 
that a common understanding or agreement was arrived at between certain 
sections of the people. Khanna, J., said that the speeches would be referred 
to for finding the history of the constitutional provision and the background 
against which the said provision was drafted. The speeches could also shed 
light to show as to what was the mischief which was sought to be remedied and 
what was the object which was sought to be attained in drafting the provision. 
The speeches could not however for the basis for construing the provisions of 
the Constitution. The task of interpreting the provision of the Constitution 
has to be done independently and the reference to the speeches did not absolve 
the court from performing that task.^ But Mathew, J. said that ‘if the debates 
in the Constituent Assembly could be looked into to understand the legislative 
history of a provision of the Constitution including its derivation, that is, the 
various steps leading upto and attending ,its enactment, to asceriain the 
intention of the makers of the Constitution, it was difficult to see why the 
debates were inadmissible to throw light of the provision. It would be 
drawing an envisible distinction if resort to debates is permitted simply to 
show the legislative history and the same is not allowed to show the legislative 
intent in case of latent ambiguity in the provision. * Chandrachiid, J. struck 
an entirely different note and he said that the debates were not admissible as 
aids to construction of constitutional provisions. 

While interpreting the expression socialist state and the Directive Princi- 
ples there is hardly any case where the Supreme Court does not refer to the 
speeches of national leaders like Nehru and others.^ 

(g) Liberal Constructipn. 

The problem of construing constitutional provisions cannot reasonable 
be solved merely by adopting a literal construction of the words used in the 
relevant provisions. The Constitution is an organic document and it is 
intended to serve as a guide to the solutiorr of changing problems which the 
Court may have to face from time to time. Naturally in a progressive and 
dynamic society the shape and appearance of these problems are bound to 

1. (1972) 2 SCR 33; 1972 SC 1361. 

2. (l973)Suppl. SCR 1: 1973 SC 1461. 

3. (1973) 4 see 225. 

4. Ibid,, pp. 743, 744. 

5. Ibid,, p. 841. 

6. See Jagadish Swarup's Legislation and Interpretation for a fuller discussion. 
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change with the unevitable consequence that the relevant words used in the 
Constitution may also change their meaning and significance.* 

While dealing with a constitution every word is to be expounded in its 
plain, obvious and common sense unless the context furnishes some ground to 
control, qualify or enlarge it and there cannot be imposed upon the words any 
recondite meaning or any extraordinary gloss. ^ 

(//) Every norrl to be considered. 

In expounding the Constitution, every word must have due force and 
appropriate meaning, for it is evident from the whole instrument that no word 
was unnecessarily used or needlessly added^ words cmployi^d in the Constitution 
cannot be employed as meaningless.^ 

(i) Powers under the Constitution, 

The sound construction of the constitution must allow to the legislature 
that discretion, with respect to the means by which the powers it confers are 
to be carried into execution, which will enable that body to perform the high 
duties assigned to it, in the manner most beneficial to the people. Let the end 
be legitimate, let it be within the scope of the constitution, and all means 
which are appropriate, which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the constitution, 
arc constitutional.'* 

Principles of interpreting constitutional provisions, when conflicts 
between legislative bodies with separate powers entrusted to them arise 
arc well settled. In Attorney General for the State of New South Wales v. 
Brewery Employees Union f it was laid down that although the words of a 
constitution were to be interpreted in the same way as Courts interpret 
other statutes, it has to be borne in mind, while doing so, that what is 
interpreted is constitution a mechanism under which laws are to be made and 
not a mere Act which declares what that law is to be. This is specially so in the 
case of a federal constitution, with its nicely drawn balance of jurisdictions. 
Thus a broad and liberal spirit should inspire those on whom the duty to 
interpret falls. Where the language is explicit, it has to be given effect to ; it 
cannot be unduly stretched so that it is distorted to supply any supposed error 
or omission. To quote the language of 1912 AC 571 cited with approval in 
1939 FCR 18-(A1R 1939 FC 1). “If the text is explicit, the text is conclusive 
alike in what it directs and what it forbids”. If the no^xt is ambiguous i. e . 
where the words establishing two mutually exclusive Jurisdictions arc wide 
enough to ’bring a particular power within either, recourse must be had to the 
context and the scheme of the Act. The presumption, unless there is anything 
to the contrary, is that the power is not withheld or that it does not exist at 
all ; it is there in some quarter. 

1. Sajjan Singh v. State of Rajasthan^ 1965 SC 845 (855). 

2. Keshavanand Bharti v. State of Kerala, (1973) 4 SCC 225 (739) per Khanna, J. 
sec Story : Constitution of the U nited States, Vol. I, para 451. 

3. Holmes v. Jennision, 10 L. ed. 579. 

4. United States v. Butler, 80 L. cd. 477( 490), 

5. M*culloch V. The State of Maryland, 4 L. cd. p. 605. 

6. (1908) 6 CLR 469 (61 1) (Aus.). 

7. Union of India v. H. S. Dhilion, 1972 SC 1061 (1085). 
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Constitutions are not ephemeral enactments designed to meet passing 
occasions. They are, to use the words of Chief Justice Marshall, “designed 
to approach immortality as nearly as human institutions can approach it”. 
The future is their care, and provisions for events of good and bad 
tendencies of which no prophecy can be made. In the application of a 
constitution, therefore, our contemplation cannot be only of what has been, 
but of what may be. Under any other rule a constitution would indeed be as 
easy of application as it would be deficient in efficacy and power. Its 
general principles would have little value, and be converted by precedent into 
impotent and lifeless formulas. Rights declared in the words might be lost 
in reality. And this has been recognised. The meaning and vitality of the 
Constitution have developed against narrow and restrictive construction.” 

This principle, of interpretation which requires that a Constitutional provi- 
sion must be construed, not in a narrow and constricted sense, but in a wide and 
liberal manner so as to anticipate and take account of changing conditions and 
purposes. 

Unless the context otherwise requires, the General Clauses Act, 1897, 
shall subject to any adaptations and modifications that may be made therein 
under Article 372, apply for the interpretation of the Constitution as it applies 
for the interpretation of an Act of the Legislature of the Dominion of India. ^ 

Any reference in the Constitution to .Acts or laws of, or made by. 
Parliament, or to Acts or laws of, or made by, the Legislature of a State shall 
be construed as including a reference to an Ordinance made by the President 
or, to an Ordinance made by a Governor as the case may bc.^ 

For the purposes of this Constitution “foreign State” means any State 
other than India * 

Provided that, subject to the provisions of any law made by Parliament, 
the President may by order declare any State not to be a foreign State for such 
purposes as may be specified in the order.-’ 

“While we want the constitution” said Nehru “to be as solid and permanent 
as we can make it, there is no permanance in constitutions. There should be a 
certain flexibility. If you make anything rigid and permanent, you stop the 
nation’s growth, the growth of a living, vital organic people. The Constituent 
Assembly not only re framed from putting a seal of finality and infallability 
upon the constitution by denying to the people the right to amend the Consti- 
tution as in Canada or by making the amendment of the constitution sub- 
ject to the fulfilment of extra ordinary terms and conditions as in America or 
Australia, but has* provided a most facile procedure for amending the 
constitution”. 

Part 20 of the Constitution deals with the amendment of the Constitution 
and Article 368 as orginally enacted reads : 

ts 

“368. Procedure for amendment of the Constitution . — An amendment of 
this Constitution may be initiated only by the introduction of a Bill for the 
purpose in cither House of Parliament, and when the Bill is passed in each 
House by a majority of the total membership of that House and by a majority 
of not less than two- thirds of the members of that House present and voting, 

• 

1. Constitution Art. 367 (1). 

2. Constitution Art. 367 (2). 

3. Constitution Art. 367 (3). 
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it shall be presented to the President for his assent and upon such assent being 
given to the Bill the Constitution shall stand amended in accordance with the 
terms of the Bill : 

Provided that if such amendment seeks to make any change in — 

{a) article 54, article 55, article 73, article 162 or article 241, or 

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of 
Part XI, or 

(c) any of the Lists in the Seventh Schedule, or 

{d) the representation of States in Parliament, or 

{e) the provisions of this article, • 

the amendment shall also require to be ratified by the Legislatures of not 
less than one-half of the States specified in Parts A and B of the First Schedule 
by resolutions to that effect passed by those Legislature before the Bill 
making provision for such amendment is presented to the President for 
assent.” 

5 * 12 . Machinery for Amendment of the Constitittion. 

The Constitution provides machinery whereby any of its provisions, 
whether relating to fundamental rights or to the structure of Government and 
the allocations to its various organs of legislative, executive or judicial powers, 
may be altered by the people through their elected representatives in the 
Parliament acting by specified majorities, though as respects some provisions 
the alteration be subject also to ratification by the States. The purpose served 
by this machinery for “amendment” is to ensure that those provisions which 
were regarded as important safeguards by the political parties in the Consti- 
tuent Assembly, minority and majority alike, who took part in the framing 
of the Constitution, should not be altered without mature consideration by the 
Parliament and the comment of a larger proportion of its members than the 
bare majority required for ordinary laws. 

The Constitution provides for three classes of amendments of its pro- 
visions. First, those that can be effected by a bare majority such as that 
required for the passing of any ordinary law. The amendments contemplated 
in Articles 4, 169 and 240 fall within this class, and they arc specifically 
excluded from the purview of Article 368. Secondly, those that can be 
effected by a special majority as laid down in Article 368. All constitutional 
amendments other than those referred to above comenvithin this category 
and must be effected by a majority of the total membership of each House as 
well as by a majority of not less than two-thirds of the members of that House 
present and voting; and thirdly, those that require, in addition to the special 
majority above mentioned, ratification by resolution passed by not less than 
one-half of the States specified in the First Schedule. This class comprises 
amendments which seek to make any change in the provisions referred to in 
the proviso to Article 368. It will be seen that the power of effecting the first 
class of amendments is explicitly conferred on “Parliament”, that is to say, 
the two Houses of Parliament and the President (Article 79). This would lead 
one to suppose, in the absence of a clear indication to the contrary, that the 
power of effecting the other two classes of amendments has also been conferred 
on the same body , namely, Parliament, for, the requirement of a different 
majority, which is merely procedural, can by itself be no reason for entrusting 
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the power to a different body. An examination of the language used in 
Article 368 confirms that view.^ 

It may be noted that Article 368 has three components; firstly, it deals 
with the amendment of the Constitution, secondly, it designates the body or 
bodies which can amend the Constitution, and lastly, it prescribes the form 
and the manner in which the amendment of the Constitution can be effected. 
The Article does not expressly confer power to amend; the power is necessarily 
implied in the Article. The Article makes it clear that the amendment of the 
Constitution can only be made by Parliament but in cases falling under the 
proviso, ratification by Legislatures of not less than one-half of the States is 
also necessary. That Article stipulates various things. To start with, ^he 
amendment to the Constitution must be initiated only by the introduction of 
a Bill for that purpose in either House of Parliament. It must then be passed 
in each House by a rpajority of the total membership of that House and by a 
majority of not less than two-thirds of the members of that House present 
and voting, and if the amendment seeks to make any change in the provisions 
mentioned in the proviso, it must be ratified by not less than one-half of the 
State Legislatures. Thereafter, it should be presented to the President for his 
assent. It further says that upon such assent being given to the Bill “the 
Constitution shall stand amended in accordance with terms of the Bill”. To 
restate the position, Article 368 deals with the amendment of the Constitution. 
The Article contains both the power and the procedure for amending the 
Constitution.^ 

The next question is whether the power conferred under Article 368 is 
available for amending each and every provision of the Constitution. The 
Article opens by saying “An amendment of this Constitution” which means 
an amendment of each and every provision and part of the Constitution. 
There is nothing in that Article to restrict its scope. If we read Article 368 
by itself, there can be no doubt that the power of amendment implied in that 
Article can reach each and every Article as well as every part of the 
Constitution.^ 

5*13. Parliament, power to amend fundamental rights examined. 

Parliament is a creature of the Constitution and it can only have such 
powers as are given to it under the Constitution. It has no inherent power 
of amendment of the Constitution and being an authority created by the 
Constitution, it cannot have such inherent power, but the power of amendment 
is conferred upon it by the Constitution and it is a limited power which is 
so conferred. Parliament cannot in exorcise of this power so amend the 
Constitution as to alter its basic structure or to change its identity. If by 
constitutional amendment, Parliament were granted unlimited power of 
amendment, it would cease to be an authority under the Constitution, but 
would become supreme over it, because it would have power to alter the 
entire constitution including its basic structure and even to put and end to it 
by totally changing its identity. The limited amending power of Parliament 
is itself an essential feature of the Constitution, a part of its basic structure 
for if the limited power of amendment were enlarged into an unlimited power, 
the entire character of the Constitution would be changed. It must follow 
as a necessary corollary that any amendment of the Constitution which seeks, 

1. Shankar i Prasad v. Union of India, 1951 SC 458. 

2. Keshavanand Bkarti v. State of Kerala, (1973) 4 SCC 225 (468) para 620. 

3. IMd., p. 469, para 621. 
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directly or indirectly, to enlarge the amending power of Parliament by freeing 
it from the limitation of unamendabilily of the basic structure would 
be violative of the basic structure and hence outside the amendatory power of 
Parliament. 1 

The Supreme Court in Sankari Prasad Singh v. Union of India and State 
of Bihar and Sajjan Singh v. State of Rajasthan,'^ examined the power to 
amend the Constitution. 

In Sankari Prasad's case (supra) the Constitution First-Amendment Act 
was challenged^ The principal contention was that the First-Amendment 
in so far as it purported to take away or abridge the lights conferred by 
Part 111 of the Constitution fell within the prohibition of Article 13 (2) of the 
Constitution. The unanimous view of the Supreme Court was that although 
“Law” must ordinarily include constitutional law thcjrc was a clear demar- 
cation between ordinary law which was made in exercise of legislative power 
and constitutional law which was made in exercise of constituent power. In 
the absence ol a clear indication to the contraiy it was difficult to hold that 
the iramers of the Constitution intended to make the fundamental rights 
immune of constitutional amendment The terms of Article 36S were general 
to empower Parliament to amend the Constitution without any exception. 
Article 13 (2) construed in the context of Article 13 meant that law in 
Article 13 (2) would be relatcable to exercise of ordinary legislative power and 
not amendment to the Constitution."* 

The validity of the Seventeenth Amendment was challenged before the 
Supreme Court m Sajjan Singh's case (supra). The main contention was that 
power prescribed by Article 226 was likely to be afl’cctcd by the Seventeenth 
Amendment, and, therefore it was necessary that the special proceduie laid 
down in the proviso to Article 368 should have been followed.** 

The majority view ol this Court in Sajjan Singh's case (supra) was that 
Article 368 plainly and unambiguously meant amendment of all the provisions 
of the Constitution. I'hc word “Law” in Article 13 (2) was held not to take 
in the Constitution Amendment Acts passed under Article 368. It was also 
said that fundamental rights in Article 19 could be regulated as specified in 
clauses (2) to (6) and, therefore, it could not be said to have been assumed 
by the Constitution makers that fundamental rights were static and incapable 
ol expansion. It was said that the concept of public interest and other 
important considerations which were the basis of clauses (2) to (6) in Article 19 
“may change and may even expand”. The majority view said that “The 
Constitution makers knew that Parliament coiild be competent to make 
amendments in those rights (meaning thereby fundamental rights) so as to 
meet the challenge of the problem which may arise in the course of socio- 
economic progress and the development of the country.’”^ 

The minority view of the Supreme Court in Sajjan Singh's case (supra) 
doubted the correctness of the unanimous view in Sankari Prasad's case 

1. Minerva Milts Ltd v. Union of India, (1980) 3 SCC 649 para 86. 
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(supra). The doubt was on a question as to whether fundamental rights 
could be abridged by exercise of power under Article 368. Its view was that 
the rights of society were made paramount and were placed above those 
of the individual, and though fundamental rights could be restricted under 
clauses (2) to (6) of the Article 19 there could be no “removal or debilitation” 
of such rights. 1 

5 * 14 . Golaknath's case — Amendment of Fundamental Rights. 

In Golak Nath's case (supra) the Punjab Security of Land Tenures Act, 
1953 was challenged as violative of fundamental rights and as not being 
protected by the Constitution First- Amendment Act, 1951, the Constitution^ 
Fourth-Amendment Act, 1955 and the Constitution Seventeenth-Amendment 
Act, 1964. The validity of the Mysore Land Reforms Act, 1962 as amended by 
Act 14 of 1965 was also phallenged on the same grounds. The Punjab Act 
and the Mysore Act were included in the Ninth Schedule. It was common 
case that if the Seventeenth Amendment Act adding the Punjab Act and the 
Mysore Act in the Ninth Schedule was valid the two Acts could not be 
impugned on any ground. ^ 

The majority decision of the Supreme Court in Golak Nath's case (supra) 
was that an amendment of the Constitution was “law" within the mean- 
ing of Article 13 (2). There were two reasonings in the majority view 
arriving at the same conclusion. The majority view where Subba Rao, 
C. J. spoke was as » follows: “The power to amend the Constitution is 
derived from Articles 245, 246 and 248 of the Constitution and not 
from Article 368. Article 368 deals only with procedure. Amendment was 
a legislative process. Amendment was law within the meaning of Article 13. 
Therefore, if an amendment took away or abridged rights conferred 
by Part III of the Constitution it was void. The Constitution First- 
Amendment Act, the Constitution Fourth-Amendment Act, and the Constitu- 
tion Seventeenth-Amendment Act had abridged the scope of fundamental 
rights. On the basis of earlier decisions of the Supreme Court the Constitu- 
tion Amendment Acts were declared to be valid. On the application of the 
doctrine of prospective overruling the amendments would continue to be valid. 
Parliament would have no power from the date of that decision (meaning 
thereby the decision in Golak Nath's case (supra) to amend any of the provisions 
of Part III of the Constitution so as to take away or abridge the fundamental 
rights.'^ 


The view of Hidayatullah, J. was this ; “The fundamental rights are 
outside the amendatory process if the amendment seeks to abridge or take 
away any of the rights. The First, the Fourth and the Seventh Amendment 
Acts being part of the Constitution by acquiescence for a long time cannot be 
challenged. These Constitution Amendment Acts contain authority for the 
Seventeenth Amendment Act. Any further inroad into fundamental rights as 
they existed on the date of the decision will be illegal and unconstitutional 
unless it complied with Part III in general and Article 13 (2) in particular. 
The constituent body will have to be converted for abridging or taking 
away fundamental rights. The Punjab Act and the Mysore Act were 
valid not because they were included in the Ninth Schedule of the Constitution 
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but because they were protected by Article 3 1 -A and the assent of the 
President. 1 

The two views forming the majority arrived at the same conclusion that 
an amendment of the Constitution being law within the meaning of Article 13 
(2) would be unconstitutional if such an amendment abridged any fundamental 
right. The leading majority view did not express any final opinion as to 
whether fundamental rights could be abridged by Parliament exercising its 
residuary power and calling a Constituent Assembly “for making a new 
Constitution or radically changing it.” The concurring majority view was 
that a Constituent Assembly could be called by passing a law under Entry 97 of 
List I and then that assembly would be able to abridge or take away 
fundamental rights. 

• 

The minority view of the five learned Judges expressed in three judgments 
as against the majority view of the six learned Judges in Golak NatVs case 
(supra) was this.^ 

Wanchoo, J., spoke for himself and two concurring learned Judges as 
follows: “Article 368 contains both the power and the procedure for 
amendment of the Constitution. It is incomprehensible that the residuary 
power of Parliament will apply to amendment of the Constitution when the 
procedure for amendment speaks of Amendment by ratification by the States. 
When an entire part of the constitution is devoted to amendment it will be 
more appropriate to read Article 368 as containing the power to amend 
because there is no specific mention of amenment in Article 348 or in any 
Entry of List I. The Constitution is the fundamental law and without express 
power to efl'ect change legislative power cannot effect any change in the 
Constitution. Legislative Acts are passed under the power conferred by the 
Constitution, Article 245 which gives power to make law for the whole or 
any part oF India is subject to the provisions of the Constitution, if, however, 
power to amend is in Article 248, read with the residuary Entry in List J that 
powci is to be exercised subiect to the Constitution and it cannot change the 
Constitution which is the fundamental law. It is because of the difference 
between the fundamental law and the legislative power under the Constitution 
that the power to amend cannot be located in the Residuary Entry which is 
law making power under the Constitution.”^ 

Article 368 confers power on Parliament subject to the procedure provided 
therein for amendment of any provision of the Constitution. It is impossible 
to introduce in the concept of amendment, any idea of improvement. The 
word “amendment” must be given its full meanipg. This means that by 
amendment an existing Constitution or law can be changed. This change 
can take the form either of addition to the existing provisions, or alteration of 
existing provisions and theirs substitution by other or deletion of certain 
provision altogether. An amendment of the Constitution is not an 
ordinary law made under the powers conferred under Chapter I of Part XI of the 
Constitution, and, thereford, it cannot be subject to Article 13 (2). It is 
strange that the power conferred by Article 368 will be limited by putting an 
interpretation on the word “law” in Article 13 (2) which will include 
constitutional law also. The possibility of the abuse of any power has no 
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relevance in considering the question about the existence of the power itself. 
The power of amendment is the safety valve which to a large extent provides 
for stable growth and makes violent revolution more or less unnecessary. ^ 

The two other supporting minority views were these. Bechawat, J., 
arrived at these conclusions: “No limitation on the amending power can be 
gathered from the language of Article 368. Therefore, each and every part of 
the Constitution may be amended under Article 368. The distinction between 
the Constitution and the laws is so fundamental that the Constitution is 
not regarded as a law or a legislative act. It is because a Constitution 
Amendment Act can amend the Constitution that it is not a law ai>d 
Article 368 avoids all reference to law-making by Parliament. As soon as a 
Bill is passed in conformity with Article 368 the Constitution stands amended 
in accordance with the terms of the Bill. Amendment or change in certain 
articles does not mean necessarily improvement”.'^ 

Ramaswami, J., expressed the view: “The definition of law in Article 13 
(3) does not include in terms of constitutional amendment though it includes 
ordinance, order, byelaw, rule, regulation, notification, custom or usage. The 
language of .Article 368 is perfectly general and empowers Parliament to amend 
the Constitution without any exception whatever. If it had been intended by 
the Constitution makers that the fundamental rights guaranteed under Part 111 
should be completely outside the scope of Article 368 it is reasonable to assume 
that they would have made an express provision to that ciTecl. The expression 
“fundamentar’ does not lift the fundamental rights above the Constitution 
itself. In a matter of constitutional amendment it is not permissible to assume 
that there will be abuse of power and then utilise it as a test for iinding out the 
scope of amending power. 

It is thus clear that the majority of Judges in the Gohik Nath case (supra) 
consisting of Justices Wanchoo, Hidayatullah,*Bhargava, Mitter, Bachawat and 
Ramaswami rejected the argument that Article 368 merely piescribed the 
procedure to be followed in amending the Constitution. They held that 
Article 368 also conferred the power to amend the Constitution. They rejected 
the argument that the power to amend could be found in Entry 97 of List 1. 
The majority of Judges consisting of Subba Rao, C. J., and his 4 colleagues as 
well as Hidayatullah, J. held that there was no distinction between constituent 
power and legislative power and that the word ‘law’ used in Article 13 (2) inclu- 
des a law passed by Parliament to amend the Constitution. Subba RaoC. J., and 
his four colleagues suggested that if a Constitution had to be radically altered 
the residuary power could be relied upon to call for a Constilutent Assembly. 
Hidayatullah, J., took a diiferent view and held that for making radical 
alterations so as to abridge Eundamenial Rights Article 368 should be suitably 
amended and the Constituent Assmbly should be called after passing a law 
under Entry 97 in the light of the amended provisions of Article 368. It is 
important to mention that all the eleven Judges who constitued the Bench were 
agreed that even Fundamental Rights could be taken away but they suggested 
different methods for achieving that purpose. .S^bba Rao, C. J., and his four 
colleagues suggested calling of a Constituent Assembly ; Hidayatullah, J. 
suggested an amendment of Article 368 for calling a Constituent Assembly after 
passing a law under Entry 97; the remaining five Judges held that the Parliament 
itself had the power to amend the Constitution so as to abridge or take away 
the Fundamental Rights.^ 
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The leading majority judgment did not decide whether Article 368 itself 
could be amended so as to confer a pow er to amend every provision of the Cons- 
titution. The reason for this was that the Golak Nath's scase (supra) decided 
on the basis of the unamended Article 368. The question whether Fundamental 
Rights could be taken away by amending Article 368 was not before the Court. 
The question also, whether in future Parliament could by amending Article 368 
assume the power to amend every part and provision of the Constitution was 
not in issue before the Court. Such a question could arise directly, as it arose 
in Keshavanand Bharati's case after an amendment was in fact made in 
Article 368, and the terms of that amendment were known. The observation 
in the leading majority judgment putting restraints on the future power of the 
Parliament to take away Fundamental Right cannot, therefore, constitute the 
ratio of the majority judgment.^ 

« 

515. Constitution {24th Amendment) Act^ 1971, Amendment of Art. 13 and 268, 

In 1971, Parliament amended Articles 13 and 368 of the Constitution 
by the Constitution (Twenty-fourth Amendment) Act, 1971. 

In Article 13 of the Constitution, after clause (3), the following clause was 
inserted namely : — 

‘T4) Nothing in this article shall apply to any amendment of this 
Constitution under Article 368.” 

Article 368 of the Constitution was re-numbered as clause (2) 
therefore, and - 

(a) for the marginal heading to that article, the following marginal 
heading was substituted, namely : — 

“Power of Parliament to amend the Constitution and procedure 
therefor.” : 

(b) before clause (2) as so re-numbered, the following clause was 
inserted, namely : — 

‘‘(i) Notwithstanding anything in the Constitution, Parliament 
may in exercise of its constitutent power amend by way of addition, 
variation or repeal any provision of this Constitution in accordance 
with the procedure laid down in this article.” 

(c) in clause (2) as so re-numbered, for the words “it shall be 
presented to the President who shall give his assent to the Bill and 
thereupon” shall be substituted ; 

(d) after clause (2) as so re-numbered, the following clause was 
inserted, namely : — 

“(3) Nothing in Article 13 shall apply to any amendment made under 
this article.” • 

5 16 . Supreme Court held Amendment valid — Keshavanand BhartVs case. 

The Constitution (Twenty-fourth Amendment) Act, 1971 was challenged 
before the Supreme Court in Keshavanad BhartCs case.^ This case was heard 
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by twelve judges viz, Sikri, C. J., Shelat, Hegde, Grover, Mukherji, Mathew, 
Khanna, Beg, Dwivedi, Chandrachud, JJ. and the Supreme Court by a 
unanimous decision overuled its previous decision in Golak Nath's case. The 
validity of the Twenty-fourth Amendment was also unanimously upheld. 

5 ’ 17 . Amendment by Parliament under its Constituent Power, 

The various grounds on which Golaknath's case rested were re-examined 
notwithstanding the Amendment. It was held that while the Parliament 
amended a provision of the Constitution it exercised “constitutent power”. It 
was also held that the word ‘law’ in Article 13 of the Constitution did not 
include a “Constitutional Amendment.” 

In a rigid or controlled constitution there is distinction between legislative 
power and constituent power, not only conceptual but material and vital in 
introducing legal consequences. In a rigid or controlled constitution like the 
Constitution of India it is not correct to say that legislative power is the genus 
of which the constituent power is the species. It would be correct to say that 
the law making power is the genus of which legislative power and constituent 
power are species.^ The legislatures constituted under the constitution have 
the power to enact laws on the topics indicated in Lists I to III in the Seventh 
Schedule or embodied specifically in certain provisions of the Constitution. 
The power to enact laws carried with it the power to amend or repeal them. 
But these powers of legislatures did not include any power to amend the 
Constitution, because it was the Constituent Assembly which enacted the 
Constitution and the status given by Article 368 to Parliament was the status 
of a Constituent Assembly. The distinction between the power to amend the 
Constitution and the ordinary power to enact laws is fundamental to all federal 
Constitutions. When Parliament is engaged in the amending process it is not 
legislating. It is exercising a constituent po^ei which is sui generis bestowed 
upon it by the amending Clause Art. 368 in the Constitution. ^ 

5 ' 18 . Art. 13 — Law did not exclude law under constituent power of 
Parliament, 

Another question that was considered in Kesha^anand Bharti's case was 
whether the constitution makers by using the expression ‘law’ in Article 13 {!) 
intended that expression should also include the exercise of Parliament’s 
amending power under Article 368 of the Constitution. 

Article 13 (2) has reference to ordinary piece of legislation. It would 
also, in view of the definition given in clause (a) of Article 13 (3) include any 
ordinance, order, bye-law, rule, regulation, notification, custom or usage 
having in the territory of India the force of law. The Constitution has thus 
made it clear in matters in which there could be some doubt as to what would 
constitute ‘law’. If it had been the intention of the framers of the Constitution 
that the ‘taw’ in Article 13 would also include constitutional law including laws 
relating to the amendment of Constitution, it*is not explained as to why they 
did not expressly so state in clause (a) of Article 13 (3). The Constitution 
itself contains indications of the distinction between the Constitution and the 
laws framed under the Constitution. Article 60 provides for the oath or 
affirmation to be made and subscribed by the President before entering upon 
office. The language in which that oath and affirmation have been couched. 
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though not crucial, has some bearing. The form of the oath or affirmation is 
as under : 


“I, A. B. do swear in the name of God solemly affirm that I will 
faithfully execute the office of President (or discharge the functions of the 
President) of India and will to the best of my ability preserve, protect and 
defend the Constitution and the law and that I will devote myself to the 
service and well-being of the people of India.” 

The fact that both the words “the Constitution and the law” have been 
used in the above form tends to show that for the purpose of the Constitution 
the law and the Constitution are not the same. 

It was held in KeshavananJ BhartTs case that the word “law” in Art. 13 
(2) did not include a constitutional amendment but must be construed at 
references to the exercise of ordinary legislative power. * The twenty fourth 
Amendment gave effect to these principles. 

5T9. Power to amend before Amendment located in Art. 368 and notin 
Art. 97 Union List Seventh Schedule. 

Discussing the question whether Article 368 contained the power of 
amendment Beg J., said that despite the marginal note to Article 368, which 
indicate that Article 368 was prescribing the procedure for amending power was 
located in article 368. Article 368 provides specifically for a procedure for 
amending the constitution. When the prescribed procedure is strictly followed, 
“the Constitution shall stand amended in accordance with the terms of the 
Bill.’' Parliament can bring about this result by strictly following the 
prescribed procedure. One who can bring about a certain result may truly 
be said to have the power to produce that result. Power to amend the 
Constitution is accordingly necessarily implied in Article 368. ^ 

Power to amend the Constitution cannot reasonably be located in Entry 
97 of List I of Schedule VII read with Article 248 of the Constitution. The 
idea of a provision for amending the Constitution was indisputably present in 
the minds of the Constitution-makers. If they had considered that the power 
to amend the Constitution was in its nature legislative, they would have surely 
included in express words this power in a specific entry in List I. Article 248 
and Entry 97 of List I confers residuary power on Parliament. Article 246 and 
List I confer certain specific powers on Parliament. Residuary power is 
intended to comprehend matters which could not be foreseen by the 
Constitution. -makers at the time of the framing of the Constitution. As the 
topic of amending the Constitution was foreseen by them, it could not have 
been put in the residuary power. Article 245 (1) confers power on Parliament 
“subject to the provisions of this Constitution”. Articles 246 and 248 are 
subject to Article 245. Accordingly, a law made under Article 248 and Entry 
97 of List I cannot be inconsistent with any provision of the Constitution. 
But a law made under Entry 97 for amending any provision of the Constitution 
would be inconsistent with that provision. Accordingly it would be invalid. 
But on following the prescribed procedure in Article 368, there ensues a valid 
amendment of the Constitution. So Article 248 and Entry 97 cannot include 
the power to amend the Constitution. The history of residuary power in our 
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country also indicates that the power to amend the Constitution cannot be 
subsumed in the residuary power.* 

5’20. Limitation to the power to Amend the Constitution— Basic struc- 
ture cannot be amended. 

Although the Supreme Court held that Article 368 gave very wide powers 
of amendment and that fundamental rights even might be amended, yet there 
was some implied limitation on the constitutent power of the Parliament and 
that limitation was that the basic structure of the constitution could not be 
amended. On this question there was a sharp ditference of opinion. 

Sikri C. J., held that the fundamental importance of the freedom of the 
individual had to be preserved for all times to come and that it could not be 
amended out of existence. Fundamental Rights conferred by Part III of the 
Constitution could not be abrogated, though a reasonable abridgement of 
those rights could be effected in public interest. There was a limitation on 
the power of amendment by necessary implication which was apparent from a 
reading of the preamble and therefore, the expression “amendment of this 
Constitution” in Article 368 meant any addition or change in any of the 
provisions of the Constitution” within the broad contours of the preamble, 
made in order to carry out the basic objectives of the constitution. Accord- 
ingly every provision of the Constitution was open to amendment provided 
the basic foundation or structure of the Constitution was not damaged 
or destroyed. 2 

Shelat and Grover, JJ. held that the preamble to the Constitution 
contained the clue to the fundamentals of the Constitution. According to the 
learned Judges, Parts III and IV of the Constitution which respectively embody 
the fundamental rights and the directive principles had to be balanced and 
harmonised. This balance and harmony between two integral parts of the 
Constitution formed a basic element of the* Constitution which could not be 
altered. The word ‘amendment’ occuring in Article 368 must therefore be 
construed in such a manner as to preserve the power of the Parliament to 
amend the Constitution, but not so as to result in damaging or destroying the 
structure and identity of the Constitution. There was thus an implied limita- 
tion on the amending power which precluded Parliament from abrogating or 
changing the identity of the Constitution or any of its basic features.^ 

Hegde and Mukerjea, JJ., held that the Constitution of India which was 
essentially a social rather than a political document, was founded on a social 
philosophy and as such had two main features : basic and circumstantial. The 
basic constituent remained constant, the circumstantial was subject to change. 
According to the learned Judges, the broad contours of the basic elements 
and the fundamental *features of the Constitution were delineated in the 
preamble and the Parliament had no power to abrogate or amasculate those 
basic elements of fundamental features. The building of a welfare state, the 
learned Judges said was the ultimate goal of every Government but that did 
not mean that in order to build a welfare State) human freedoms had to suffer 
a total destruction.^ * 

Jaganmohan Reddy, J., held that the word ‘amendment’ was used in the 
sense of permitting a change, in contradistinctior* to destruction which thb 
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repeal or abrogation brings about. Therefore, the width of the power of 
amendment could not be enlarged by amending the amending power itself. 
The learned Judge held that the essential elements of the basic structure of the 
Constitution were reflected in its preamble and that some of the important 
features of the Constitution are justice, freedom of expression and equality of 
status and opportunity. The word ‘amendment’ could not possibly embrace 
the right to abrogate the pivotal features and the fundamental freedoms and 
therefore, that part of the basie structure could not be damaged or destroyed. 
According to the learned Judge, the provisions of Article 3i-C, as they stood 
then, conferring power on Parliament and the State Legislature to enact laws 
for giving effect to the principles specified in clauses (b) and (c) of Article 39, 
altogether abrogated the right given by Article 14 and were for that reason 
unconstitutional tn conclusion, the learned Judge held that though the 
power of amendment was wide, it did not comprehend the power to totally 
abrogate or emasculate or damage any of the funda'mental rights or the 
essential elements of the basic structure of the Constitution or to destroy the 
identity of the Constitution. Subject to these limitations. Parliament had the 
right to amend any and every provision of the Constitution.! 

Khanna, J., broadly agreed with the aforesaid views of the six learned 
Judges and held that the Constitution must survive without loss of its identity, 
which meant that the basic structure or framework of the Constitution must 
survive any amendment of the Constitution. According to the learned Judge, 
although it was permissible to the Parliament, in exercise of its amending 
power, to effect changes so as to meet the requirements of changing conditions, 
it was not permissible to touch the foundation or to alter the basic institutional 
pattern. Therefore, the words “amendment of the Constitution”, inspite of 
their amplitude, could not have the effect of empowering the Parliament to 
destroy or abrogate the basic structure or frame work of the Constitution. 

A contrary view was expressed by Ray, Mathew, Palekar, Beg, Dwivedi, 
and Chandrachud, JJ. Ray, J. said : “A constitution is essentially a frame of 
government laying down governmental powers exerciseable by the legislature, 
executive and the judiciary. Even so other provisions are included in the 
Constitution of a country which provisions are considered by the framers of 
that Constitution to have such special importance that those should be 
included in the Constitution or organic law. Thus all provisions of the 
Constitution are essential and no distinction can be made between essential 
and non-essential features from the point of view of amendment unless the 
makers of the Constitution make it expressly clear in the Constitution itself. It is 
rightly said that if the positive power of “amendment of this Constitution” in 
Article 368 is restricted by raising the walls of essential features or core of 
essential feature, the clear intention of the Constitu*nt Assembly will be 
nulified and that would make a mockery of the Constitution and thatwould lead 
to destruction of the Constitution by paying the way for extra constitutional 
or revolutionary changes in the Constitution. The theory of implied and 
inherent limitations cannot be allowed to act a boa constrictor to the clear 
and unambiguous power of amendment.^ 

To find out essential or non-essential features is an exercise in imponder- 
ables. When the Constitution does not make any distinction between essential 
and non-essential features it is incomprehensible as to how such a distinction 
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can be made. Again, the question arises as to who will make such a distinc- 
tion. Both aspects expose the egregious character of inherent and implied 
limitations as to essential features or core of essential features of the Constitu- 
tion being unamendable. Who is to judge what the essential features are ? On 
what touchstone are the essential features to be measured ? Is there any 
yardstick by which it can be gauged ? How much is essential and how 
much is not essential ? How can the essential features or the core of the 
essential features be determined ? If there are no indications in the 
Constitution as to what the essential features are the task of amendment 
of the Constitution becomes an unpredicatable and indeterminate task. There 
must be an objective data and standard by which it can be predicated as to 
what is essential and what is not essential. If Parliament cannot judge theSe 
features Parliament cannot amend the Constitution. If, on the other hand, 
amendments are carried out by Parliament the petitioner contends that 
eventually court will find out as to whether the amendment violates or abridges 
essential features or the core of essential features. In the ultin)ate analysis 
it is the Court which will pronounce on the amendment as to whether it is 
permissible or not. This construction will have the effect of robbing Parlia- 
ment of the power of amendment and reposing the final power of expressing 
validity of amendment in the courts. ^ 

The theory of unamendability of so-called essential features is unmerit- 
orious in the face of express provisions in Article 368 particularly in clauses 
(a) to (d) of the proviso. Clauses (a) to (d) relate to 66 Articles dealing with 
some of the most important features of the Constitution. Those articles relate 
to the judiciary, the legislature and the executive. The legislative relations 
between the Union and the States and the distributions of legislative power 
between them are all within the ambit of amendment.^ 

The summary of the various judgments was signed by nine out of the 
thirteen judges. Paragraph 2 of the summary reads to say that according to 
the majority Article 368 of the Constitution does not enable Parliament to 
alter the basic structure or framework of the Constitution. Whether or not 
the summary is a legitimate part of the judgment or is per incuriam, it is 
undeniable. It correctly reflects the majority view.® 

In Smt. Indira Gandhi v. Raj Narafn,* a bench of four Judges of the 
Supreme Court accepted the majority view in Keshovanand Bharti’s case,® to 
be that the amendment power under .\rticle 368, was though wide in its sweap 
and reading every provision of the Constitution it did not enable Parliament to 
alter the basic structure or frame work of the Constitution.® 

This exercise of determining whether certain particular features formed 
part of the basic structure of the Constitution was to be undertaken by the 
Supreme Court in Indira Gandhi's case which came up for consideration within 
a short period of four years after the delivery of the judgments in Kesa\anada 
Bharti's case. The Constitutional amendment which was challenged in that 
case was the Constitution (Thirty-ninth Amendment) Act, 1975, which 
introduced Article 329-.A and the argument Was that clause (4) of that newly 

1. Keshovanand Bharti v. State of Kerala (1973) 4 SCC 225 (553) para 906. 

2. Ibid., p. 557, para 918. 

3. Minerva Mills Ltd. v. Union of India, 1980 SC 1797, per Chandrachud, C. J. 

4. (1976) 2 SCR 347: 1975 SC 2299. 

5. 1973 SC 1461. 

6. 1980 SC 1789 (1819). 
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added Article was constitutionally invalid on the ground that it violated the 
basic structure or framework of the Constitution. It may be pointed out that 
two of the learned Judges, namely, Khanna and Mathew, JJ., held that 
democracy was an essential feature forming part of the basic structure and 
struck down clause (4) of Article 329-A on the ground that it damaged the 
structure of the Constitution. 

In Smt. Indira Nehru Gandhi v. Raj Narain,^ Khanna, J. struck down 
clause 4 of Article 329 A of the Constitution which abolished the forum for 
adjudicating upon a dispute relating to the validity of an election, on the ground 
that the particular Article which was introduced by a constitutional amend- 
ment violated the principle of free and fair elections which was an essential 
postulate of democracy and which, in its turn, was a part of the basic structure 
of the Constitution. Mathew, J., also struck down the Article on the ground 
that it damaged the essential feature of democracy. Chandrachud, J. also 
reached the same conclusion by holding that the provisions of the Article 
were an outright negation of the right of equality conferred by Article 14, a 
right which more than any other, is a basic postulate of the Constitution.^^ 

The two clauses were interelinked. Clause (5) purported to remove all 
limitations on the amending power, while Clause 4 deprived the Court of their 
power to call in question any amendment of the Constitution. So long as 
Clause 4 stood an amendment though unconstitutional and void as trans- 
gressing the limitation on the amending power of Parliament as laid down in 
Keshavanand Bharti's case. 

Article 368 of the Constitution was amended by Section 55 of the 
Constitution (Fourty-second Amendment) Act, 1976. It embodied two new 
clauses in Article 368 viz clauses (4) and (5). 

Clause 4 says : “No amendment of this Constitution (including the 
provisions of Part III) made or purported to have been made under this Article 
(Whether before or after the commencement of section 55 of the Constitution 
(42nd Amendment) Act shall be called in question in any court on any ground. 
This clause 4 was brought into force with effect fiom January, 3, 1977. 
Clause 5 ; for the removal of doubts, it is hereby declared that there shall be 
no limitation whether on the constituent power of Parliament to amend by 
way of addition, variation or repeal the provisions of this Constitution. 

In Minerva Mills Ltd. v. Union of India the Supreme Court was called 
upon to determine on the basis of the majority view in Keshavanand Bharti's 
case whether the amendments introduced by Sections 4 and 55 of the Constitu- 
tion (42nd Amendment) .\ct, 1976 damaged the basic structure of the Constitu- 
tion by destroying any of its basic features or essential elements. 

Chandrachud, J. striking down the amendment said : 

“Since the Constitution had conferred a limited amending power on 
the Parliament, the Parliament cannot under the exercise of that limited 
power bnlargc that very power into an absolute power. Indeed, a 
limited amending power is one of the basic features of our Constitution 
and therefore, the limitations on that power cannot be destroyed. In 
other words, Parliament cannot under Article 368, expand its amending 
power so as to acquire for itself the right to repeal or abrogate the 

1. (1976) 2 SCR 347: 1975 SC 2299. 

2. Minerva Mills Ltd. v. Union of India, 1980 SC 1789 (1799), para 24. 

3- 1980SC 1789. 
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Constitution or to destroy its basic and essential features. The donee 

of a limited power cannot by the exercise of that power convert the 

limited power into an unlimated one”.^ 

Since, for the reasons above mentioned, Clause (5) of Article 368 trans- 
gresses the limitations on the amending power, it must be held to be uncon- 
stitutional. ^ 

The newly introduced Clause (4) of Article 368 must suffer the same fate 
as Clause (5) because the two clauses are inter-linked. Clause (5) purports to 
remove all limitations on the amending power while Clause (4) deprive< the 
courts of, their power to call in question any amendment of the Constitution. 
Our Constitution is founded on a nice balance of power among the three wings 
of the State, namely, the Executive, the Legislature, and the Judiciary. It is 
the function of the Judges, nay their duty, to pronounce upon the validity of 
laws. If courts are totally deprived of that power the fundamental rights 
conferred upon the people will become a mere adornment because rights 
without remedies are as writ in water. A controlled Constitution will then 
become uncontrolled. Clause (4) of Article 368 totally deprives the citizens of 
one of the most valuable modes of redress which is guaranteed by Art. 32. The 
conferment of the right to destroy the identity of the Constitution coupled 
with the provision that no court of law shall pronounce upon the validity of 
such destruction sterns a transparent case of transgression of the limitations on 
the amending power. 

If a constitutional amendment could not be pronounced to be invalid even 
if it destroyed the basic structure of the Constitution, a law passed in pursuance 
of such an amendment would be beyond the pale of judicial review because it 
will receive the protection of the constitutional amendment which the courts 
will be powerless to strike down. Article 13 of the Constitution will then 
become a dead letter because even ordinary laws will escape the scrutiny of the 
courts on the ground that they are passed on the strength of a constitutional 
amendment which is not open to challenge.'* 

Clause (4) of Art. 368 is in one sense an appendage of Cl. (5), though it 
should not be described as a logical consequence of Clause (5). If it be true that the 
Parliament has unlimited power to amend the Constitution, courts can have no 
Jurisdiction to strike down any constitutional amendment as unconstitutional. 
Clause (4), must be equally beyond that power and must be struck down 
as such.^ 

In Minerva Mills Ltd. v. Union of fndia,^ Bhagwati, J., said : “I am 
of the view that if there is one feature of our Constitution which, more than 
any other, is basic and fundamental to the maintenance of democracy and the 
rule of law, it is the power of judicial review and it is unquestionably, to my 
mind part of the basic structure of the Constitution. Of course, when I say 
this I should not be taken to suggest that effective alternative institutional 
machanisms or arrangements for judicial review cannot be made by Parliament. 
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But what I wish to emphasise is that judicial review is a vital principle of our 
Constitution and it cannot be abrogated without effecting the basic structure of 
the Constitution. If by a constitutional amendment, the power of judicial 
review is taken away and it is provided that the validity of any law made by 
legislature shall not be liable to be called in question on any ground, even if 
it is outside the legislative competence of the legislature or is violative of any 
fundamental rights, it would be nothing short of subversion of the Constitu- 
tion, for it would make a mockery of the distribution of legislative powers 
between the Union and the States and render the fundamental right meaningless 
and futile. So also if a constitutional amendment is made which has the effect 
of taking away the power of judicial review and providing that no amendment 
made in the Constitution shall be liable to be questioned on any ground, even 
if such amedment is violative of the basic structure and, therefore, outside the 
amendatory power of Parliament, it would be making Parliament sole Judge of 
the constitutional validity of what it has done and that would, in effect and 
substance, nullify the limitation on the amending power of Parliament and 
affect the basic structure of the constitution. The conclusion must therefore 
inevitably follow that clause (4) of Art. 368 is unconstitutional and void 
as damaging the basic structure of the Constitution’'. 

“That takes us to clause (5) of Article 368. This clause opens with the 
words “For the removal of doubts’’ and proceeds to declare that there shall be 
no limitation whatever on the amending power of Parliament under Article 
368. It is diflScult to appreciate the meaning of the opening words “For the 
removal of doubts” because the majority decision in Kesavanami Bharati's 
easel clearly laid down and left no doubt that the basic structure of the 
Constitution was outside the competence of the amendatory power of 
Parliament and in Smt. Indira Gandhi's case,® all the Judges unanimously 
accepted theory of the basic structure as a theory by which the validity of the 
amendment impugned before them, namely. Article 329-A (4) was to be 
judged. Therefore, after the decisions in Keshavanand and Bharti’s case and 
Smt. Indira Gandhi's case, there was no doubt at all that the amendatory 
power of Parliament was limited and it was not competent to Parliament to 
alter the basic structure of the Constitution and Cl. (5) could not remove the 
doubt which did not exist. What Cl. (5), really sought to do was to remove 
the limitation on the amending power of Parliament and convert it from a 
limited power into an unlimited one. This was clearly and indubitably a 
futile exercise on the part of Parliament. I fail to see how Parliament which 
has only a limited power of amendment and which cannot alter the basic 
structure of the Constitution can expand its power of amendment so as to 
confer upon itself the power of repeal or abrogate the Constitution or to 
darnage or destroy its basis structure. That would clearly be in excess of the 
limited amending power possessed by Parliament. The Constitution has 
conferred' only a limited amending power on Parliament so that it cannot 
damage or destroy the basic structure of the Constitution and Parliament 
cannot by exercise of that limited amending power convert that very power 
into an absolute and unlimited power. If it were permissible to Parliament 
to enlarge the limited amending power conferred upon it into an absolute 
power of amendment, then it was meaningless to place a limitation on the 
original power of amendment. It is difficult to appreciate how Parliament 
having a limited power of amendment can get rid of the limitation by exercising 
that very power and convert it into an absolute power. Clause (5) of Article 

1. AIR 1973 SC 1461. 

2. AIR 1973 SC 2299. 
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368 which sought to remove the limitation on the amending power of Parliament 
wn c . therefore be held to be outside the amending power 

,1^ My or, Us 

of Parliament. There is also a . Aaase seeks to convert a controlled 
clause can be successfully assailed. I his clause stc^ i . . 

Constitution into an uncontrolled one by ai? 

amending power of Parliament which, as pointed out above, is itseii an 
essential feature of the Constitution and it is therefore violative Ot the na^C 
structure. I would in the circumstances hold Cl. (5) of Art. 368. to be 
unconstitutional and void”.i 


Since the constitution is the basis of the national legal order, it sometimes, 
appears desirable to give it a more stable character than ordinary laws. Hence 
a change in the constitution is made more difficult than the enactrnenl or 
amendment of ordinary laws. Such a constitution is called a rigid, stationary, 
or inelastic constitution, in contradistinction to a flexible, movable, or elastic 
one, which may be altered in the same way as ordinary laws. 1 he original 
constitution of a State is the work of the founders of the State. If the State 
is created in a democratic way, the first constitution originates in a constituent 
assembly, what the French call constitutite. Sometime*? any change in the 
constitution is outside the competence of the regular legislative organ instituted 
by the constitution, and reserved for such a constitutite, a special organ com- 
petent only for constitutional amendments. In this case it is customary to 
distinguish between a constituent power and a Icgis lativc power, each being 
exercised according to different procedures. The device most frequently resor- 
ted to in order to tender costitutional amendments more difficult is to require 
a qualified majority (two-thirds or three-fourths) and a higher quorum (the 
number of the members of the legislative body competent to tiansact business) 
than usual. Sometimes, the change has to be decided upon several limes before 
it acquires the force of law. In a federal State, any change of the federal 
constitution may have to be approved by the legislatures of a certain number 
of member States. And still other methods exist, too It is even possible 
that any amendment of the constitution may be prohibited: and as a matter of 
fact some historical constitutions declare certain of their provisions, or the 
entire constitution within a certain space of time, as unamendablc. 

Every provision, however, whose purpose it is to render more difficult or 
even impossible an amendment of the constitution, is efficacious only against 
amendments carried out by an act of the legislative organ. 

The distinction made by traditional theory between “written” and 
“unwritten ’ constitutions is, from a Juristic point of view, the difference 
between constitutions^ the norms of which are created by legislative acts and 
constitutions whose norms are created by custom. 

If there exists a specific procedure for constitutional amendment different 
from the procedure of ordinary legislation, then general norms whose contents 
have nothing in common with the constitution (in a material sense) can be crea- 
ted through this special procedure. Such laws dan be altered or abolished only 
in this way. They enjoy the same stablility as the rigid constitution. If these 
laws are considered to be part of the “constitution”, this concept of constitu- 
tion is understood in a purely formal sense. “Constitution” in this sense 
does not mean norms regulating certain subject matters ; it means nothing but 
a specific procedure of legislation; a certain legal form which may be filled with 
any legal content. 


1. Minerva Mills Ltd. v, Union of India, 1980 SC 1789 (1826), para 94. 
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The Constitution which can be altered or amended without any special 
machinery is a flexible Constitution, that which requires special procedure for its 
alteration or a amendment is a rigid Constitution. Lord Birkenhead, L. C. 
adopted similar test in McCawley v. The King^ though he used the 
nomenclature controlled and uncontrolled constitutions in respect of rigid and 
flexible constitutions. He observed ; “The difference of view, may be traced 
mainly to the spirit and genius of the nation in which a particular Constitution 
has its birth. Some communities, and notably. Great Britain, have not in 
the framing of Conslitutions felt it necessary, or thought it useful, to shackle 
the complete independence of their successors. They have shrunk from the 
assumption that a degree of wisdom and foresight has been conceded to their 
generation which will be, or may be, wanting to their successors, inspite of the 
fact that those successors will possess more experience of the circumstances and 
necessities amid which their lives are lived. Those Constitution framers who 
have adopted the other view must be supposed to have believed that certainty 
and stability were, in such a matter, the Supreme desiderata. Giving elfect to 
this belief, they have created obstacles of varying difficulty in the path of 
those who would lay rash hands upon the ark of the Constitution.” 

It is important to realise with clearness the nature of the distinction. It 
IS not a distinction which depends in the least upon the difference between a 
unitary and a federal form of Government. Unitary forms of Government 
have also some times exhibited both ingenuity and resource in providing 
complicated machinery which required adjustment before the nature of the 
Constitution could be elTectively modified 

I'he Constitution is the Supreme Law. No law made by the Parliament 
or of the State legislature is above it. 

Ratification by a State of Constitutional amendment is not an act of 
legislation within the proper sense of the word; it is but the expression of the 
assent of the State to a proposed amendment.’^ 

The power to legislate in the enactment of Law’s is derived from the 
people of the Stale. But to ratify a proposed amendment to the Constitution 
has its source in Art. 368 (2) of the Constitution. ^ 


1. 89LJPC 130(135) : 1920 AC 760. 

2. Ibid., 135. 

3. Hawke v. Smith, 64 L. Ed. 877. 

4. Ibid. 
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6. 1 . Territory. . .Necessity for a State. 

6*2. India... Union of States. 

6*3. Changes in the State after the Constitution. 

6*4. Article 3. 

6*5. Cession of Territory. 

6*6. Acquisition of foreign territory. 

6'7. Territory of State. 

6*8. National and Territorial Waters. 

6*9. Sub-Soil beneath Territorial land. 

6*10. Territorial atmosphere. 

6.11. Land, Mineral underlying ocean within the territorials water. 

6*12. Jurisdiction over Territorial Sea. 

6* 1 3. Continental Shelf. 

6*14. Treaties about Air Space. 

6*15. Act of State.. ^Acquisition of territory... Effect of on rights of persons. 

6*16. Escheat. 

6* 1 7. Property of State. 

6'1. Territory — Necessity for a State. 

The territory of a State is the foundatioa of its factual existeuce and the 
basis for the exercise of its legal powers. There is a distinction in the theory at 
any rate between the original corpus upon which the States' claim to Statehood 
depended and its title to territory which it might subsequently acquire* 

The State territory is the defined portion of the surface of the globe, 
which is subjected to the sovereignty of the State. A State without a territory 


1. Greig : International Law, p. 155. 
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is not possible. The importance of the State territory lies in the fact that it is 
the space within which the State exercises its supreme authority. The territory 
of a State is not the property of the Government or even of the people of a 
State. It is the country which is subjected to the territorial supremacy of the 
State.^ 

6-2. India — Union of States. 

India is a Union of States; and the territory of India comprises (a) the 
territories of the States; (b) the territories of the Union territories specified in 
the First Schedule of the Constitution and (c) such other territories as may be 
acquired.® 

A State means a state specified in the First Schedule to the Constitution 
and includes a Union territory. 

First Schedule gives the names of the States the Union territories. 
Against each state and the Union territories are specified the territories area, 
in respect of which the State exercise its power. 

6 3. Changes in the State after the Constitution. 

It is necessary to bear iu mind that the various administrative units which 
existed in British India were the result of acquisition of territory by the East 
India Company from time to time. The merger of Indian States since 1947 
brought into the Dominion of India numerous Unions or States, based upon 
arrangements ad hoc and the constitutional set up in 1950 did not attempt, on 
account of diverse reasons, mainly political, to make any rational rearrange- 
ment of administrative units. Under the Constitution as originally 
prornulgated there existed three categories of States, besides the centrally 
administered units of the Andamans Nicobar islands. Part States were 
the former Governors’ provinces, with which were merged certain territories 
of the former Indian States to make geographically homogenueous units; 
There were the States of Assam, Bihar, Bombay, Madhya Pradesh (Central 
Provinces and Berar), Madras, Orissa, Punjab (East Punjab), Uttar Pradesh 
(United Provinces) and West Bengal. Part ‘B’ states represented groups 
formed out of 275 Bigger Indian States by mutual arrangement into Unions: 
Hyderabad, Jammu and Kashmir, Madhya Bharat, Mysore, Patiala and East 
Punjab, States Union, Rajasthan Saurashtra and Travancore, Cochin. Part 
‘C’ States were the former Chief Commissioners’ Provinces. .Ajmer, Bhopal, 
Bilashpur, Coorg, Delhi, Himachal Pradesh, Kutch, Manipur, Tripura and 
Vindhya Pradesh. Part ‘D’ States were the Andaman and Nicobar Islands. 
These units were continued under the Constitution • merely because they 
formerly existed. The Assam (Alteration of Boundaries) Act, 1951 altered the 
boundaries of Assam consequent on the cession of strip of territory of 
Bhutan. 

In 1953 the Parliament passed an Act 30 of 1953 for the formation of 
the State of Andhra and for ‘transfer of territory from Madras to Mysore. 
With effect from 1st October, 1953 the new State of Andhra was forined. 
Consequential amendments were made in the 1st Schedule of the Constitution. 
The Himachal Pradesh and Bilaspur, New State Act, 1954, merged the two 
Part C States of Himachal Pradesh and Bilaspur to form one State namely, 
Himachal Pradesh. 


1. Oppenheim intemanomd Law, Vol. 1, p. 451, 452. 

2. Constitution, Art. 1 (I) and (3). 
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** <j The States of India as they existed prior to the Ck>ostitutiotial had been 
formed largely as a result of historical accidents and circumstances and there 
had, therefore, been a demand for the reorganization of the component units 
of the Indian Union on a more rational basis, after taking into account not 
only the growing importance of the regional languages, but also financial, 
economic and administrative considerations. The State Reorganisation 
Commission was constituted in December 1953, and it submitted its report on 
30th September, 1955. 

The main feature of the reorganisation proposed were the abolition of 
the existing constitutional distinction between Part A, Part B and Part C 
States, and for the establishment of two categories of the component units 
of the Union, to be called States and Union territories, and the abolition of 
the institution of the Rajpramukh consequent on the disappearance of the 
Part B States. 

In order to provide for the reorganisation of the States of India the 
Parliament passed the State Reorganisation Act 37 of 1956, which came into 
effect on 1st of November, 1956. The Act provided for the transfer of certain 
areas of Hyderabad to the State of Andhra and the name of State of Andhra 
was changed to State of Andhra Pradesh for the transfer of certain areas from 
Travancore-Cochin to Madras, and the forming of the new States of Kerala, 
Mysore, Bombay, Madhya Pradesh, (merger of Madhya Bharat, Vindhya 
Pradesh and Bhopal with the Mahakosal area of Madhya Pradesh), Rajasthan, 
and Punjab State, (the merger of Ajmer with Rajasthan) and Punjab State, (the 
merger of the Patiala and East Punjab States Union with Punjab.) 

Kerala State was formed comprising the territories of the existing State 
of Travancore-Cochin. Another State was formed which was known as State 
of Mysore. A new Bombay State, a New Madhya Pradesh State and a New 
Rajasthan State and a new Punjab State came into existence as a result of the 
States Reorganisation Act. 

In 1959 Rajasthan and Madhya Pradesh (transfer of territories) Act was 
passed to provide for the transfer of certain territories from the State of 
Rajasthan to the State of Madhya Pradesh. 

The Bombay State was reorganised by the Bombay Reorganisation Act XI 
of 1960. This Act created two States — The State of Gujarat and the State of 
Maharashtra with effect from 1-5-1960. 

The State of Nagaland Act 27 of 1962 provided for the abolition of the 
Naga Hills area and creation of a separate State and amended the Sixth 
Schedule to the Const^ution. As from 1-12-1963 the State of Nagaland was 
formed. 

In 1966 the Parliament passed the Punjab Reorganisation Act 31 of 1966 
to provide for the reorganisation of the existing State of Punjab with effect 
from 1-11-1966. A new State to be known as State of Haryana compising 
certain territories of the existing State of Punjdb were transferred to the new 
State. Some territories were transferred from Punjab to Himanchal Pradesh, 
Chandigarh became a Union territory. 

In 1969 the Assam Reorganisation (Meghalaya) .Act was passed to provide 
for the formation within the State of Assam of an autonomous State to 'be 
known as Meghalaya. 

By virtue of the State of Himanchal Pradesh A.ct S3 of 1970 a new State 
to be known as the State of Himanchal Pradesh comprising the territory which 
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immediately before that day were comprising the state Union territory of 
Himanchal Pradesh was established. 

In 1971 another change was brought about by the Act North-Eastern 
Areas (Reorganisation) Act 81 of 1971. On and from the appointed day five 
new States were established v/z. (l)the State of Manipur, (2) the State of 
Tripura; (3) the Stale of Meghalay. By the same Act two new union territories 
were formed viz. the Union territory of Mizoram and the Union territory 
of Arunachal Pradesh. The names of Mysore was changed to Karnataka 
by the Karnataka Act, 1973 and the name of Madras was changed to Tamil 
Nadu. 

India that is Bharat is the sovereign state and is a Union of States. 
The territory of India comprise: (a) the territories of the Slates, (b) Union 
territories specified in the First Schedule and (c) such other territories as may be 
acquired. 2 

Parliament may by law admit into the Union or establish new States on 
such terms and conditions as it thinks fit.^ 

Before its amendment by the Constitution (Seventh-Amendment) Act, 
1956, Article 1 referred to the territory of India as comprising the territories, 
of the States specified in Parts A, B, and C as well as the territories specified 
ill Part D of the Schedule and such of the territories as might be acquired. 
The distinction between Parts A, B and C and territories specified in Part D 
was abolished. 

6*4. Article 3. 

The States and the territories thereof after the amendment of Article I (2) 
reads: State and the territories thereof shall be as specified in the First 
Schedule, 

The Constitution contemplates changes of the territorial limits of the 
constituent States and there is no guarantee about their territorial 
integrity.'^ 

Parliament may by law (a) form a new State by separation of territory 
from any State or by uniting two or more states or parts of States or by 
uniting any territory to a part of any State (b) increase the area of any 
State (c) diminish the area of any State (d) alter the boundaries of any 
State (e) alter the name of any State. » The word Stale includes a Union 
territory."’ 

No Bill for this purpose shall be introduced in either House of Parlia- 
ment except on the recommendation of the President and unless, where the 
proposal contained in the Bill affects the area, boundaries or names of any of 
the States not including a Union territory the Bill has been referred by the 
President to the Legislature of that State not the Legislature of a Union terri- 
tory for expfessing its views thefeon within such period as may be specified in 

1. Constitution, Art. 1 (3) (c). 

2. Constitution, Art. (2). 

3. Constitution, Art. 1 (2). 

4. Ref. by President of India under Art. 143 (1), 1960 SC 845 (857). 

5. Constitution, Art. 3, Explanation t 

6. Constitution, Art. 3 , Explanation 2. 
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the reference or within such period as the President may allow and the period 
so specific or allowed has expired/ 

The intention seems to be to give an opportunity to the State Legislature 
to express its view within the time allowed. If the State legislature fails to 
avail itself of the opportunity such failure would not invalidate the introduction 
of the Bill. There is nothing in the proviso to indicate that Parliament must 
acceptor act upon the view of the State Legislature. Indeed two State 
Legislatures may express totally divergent views. All that is contemplated is 
that Parliament should have before it the views of the State legislatures to 
the proposals contained in the Bill and then be free to deal with the Bill ip 
any manner it thinks fit and following the usual practice and procedure 
prescribed by and under the rules of business.® What is to be referred to the 
State Legislature is the proposal contained in the Bill. It is not necessary that 
every time an amendment of the proposal contained in the bill is 
moved and accepted, a fresh reference should be made to the State 
Legislature. 3 

Parliament has been vested with the exclusive power of admitting or 
establishing new States, increasing or diminishing the area of an existing State 
or altering its boundaries, the legislature or legislatures of the States concerned 
having only the right to an expression of views on the proposals. For making 
such territorial adjustments it is not necessary even to invoke the provisions 
governing constitutional amendments.^ 

Prima facie Article 3 appears to deal with the problems which would 
arise on the reorganisation of the constituent States of India on linguistic or 
any other basis: but that is not the entire scope of Article 3. Broadly stated 
it deals with the internal adjustment inter se of the territories of the constituent 
States of India. Article 3 (a) enables Parliament to form a new State and this 
can be done either by the separation of the territory from any State or by 
uniting two or more States or parts of States, or by uniting any territory to a 
part of any State. There can be no doubt that foreign territory which after 
acquisition becomes a part of the territory of India under Article 1 (3) (c) is 
included in the last clause of Article 3 (a) and that such territory may, after 
its acquisition, be absorbed in the new State which may be f^ormed under 
Article 3 (a). Thus Article 3 (a) deals with the problem of the formation 
of a new State and indicates the modes by which a new State can be 
formed. •'» 

Article 3 (b) provides that a law may be passed to increase the area of 
any State. This increase may be incidental to the reorganisation of States 
under Article 3 (b) may have been taken out from the area of another State. 
The increase in the area of any State may also be the result of adding to any 
State any part of the territory specified in Article 1 (3) (c). Article 3 (d) refers 
to the alteration of the boundaries of any State and such alteration would be 
the consequence of any of the adjustments specified in Article 3 (a), (b) or (c). 
Article 3 (e) refers to the alteration of the nam6 of any State.** 


1 . Constitution, Art. 3, Proviso. 

2. Bahulal Parate v. State of Bombay: 1960 SC 51 (53-4). 

3. /6/V/.,p. 54. 

4. Ibid., p. 55. 

5. Ref by President of India under Art. 143 (1), 1960 SC 845 (859). 

6. Ibid. 
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Part of the Hyderabad. State was added. to the Aiidhra.State and reAdmed 
as Andhra Pradesh State, part of the Hyderabad State along with parts of 
Bombay State and other States was formed into, a new part A Bombay, State 
and part of Hyderabad State albng with the State of Mysore and parts of other 
States was formed into a new Mysore Sthte, exhausting, by the process, the 
entire area of the State of Hyderabad and by the amendment of the schedules 
the Hyderabad State, whose area was distriblited among the different States, 
was excluded from the schedule. In ShrikSshan v. The State* the question was 
whether the process adopted could be sustained under the Articles of the 
Constitution. 

Subba Rao, C. J. said, there was nothing in Article 3 which precluded the 
Parliament from cutting away the entire area of a State to form a new State or 
to increase the area of another State. .To State the problem concretely. Parlia- 
ment by adding the Telengana area to the Andhra State and by renaming it 
Andhra Pradesh acted under Article 3 (b), (c).and (e). Article 3 (b) enabled 
to increase the area of the Andhra State, Article 3 (c) to diminish the area 
of the Hyderabad State and Article 3(e) to alter the name of the Andhra State.® 
So too. Article 3 (a) empowered it to unite parts of the Hyderabad State 
with parts of other States. The same Act deleted the Hyderabad State from 
the Schedule as no part of it existed after the aforesaid process was completed. 
The argument in the above case that the Hyderabad State was omitted in the 
First Schedule of the Constitutiop without following the prescribed procedure 
laid down in .\rticle 368 was also not sustained in view of Article 4 of the 
Constitution. Article 4 is as much a part of the Constitution .as Article 
368. Both of them, therefore should be read together.3 

If so read', the amendment authorised .to be made under Article 4 shall be 
deemed to be taken away from the category of amendments provided by 
Article 368 and, therefore the procedure prescribed under the letter Article 
need not be followed. 

Section 290, Governmeht of India Act, 1935, provided that 

“Subject to the provisions of this section His Majesty may by order 
in Council — 

(a) create a new province; 

(b) increase the area of any province; 

(c) diminish the area of any province; 

(d) alter the boundaries of any province. 

Before the draft of any such order was laid before Parliament, the 
Secretary of State shall take such steps as His Majesty may direct for 
ascertaining the views of the federal Government and the Chambers of 
the Federal Legislature and the views of the Government and the 
Chamber or Chambers of the Legislature of any province which will be 
affected by the Order, both with respect to the proposal to make the 
order and with respect to the provisions to be inserted therein.” 

After the Independence Act of 1947, anA under the Section as adapted 
by the India Provisional Constitution Order, 1947, the above power was 

1. 1957 AP 734. 

2. /6«.,p.737. 

3. Ibid., p. 738. 
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vested in the Governor-General, and now under the Constitution it is vested in 
Parliament. 

Article IV, Section 3 of the American Constitution lays down: “But 
no new State shall be formed or erected within the jurisdiction of any other 
State; nor any State be formed by the Junction of two or more States, or 
parts of States, without the Consent of the Legislatures of the States concerned 
as well as of the Congress. Sections 123 and 124 of the Australian Constitution 
state as follows; “The Parliament of the Commonwealth may with the consent of 
the Parliament of a State, and the approval of the majority of the electors of the 
State voting upon the question, increase, diminish or otherwise alter the limits 
of the State, upon such terms and conditions as may be agreed on, and mqy, 
with the like consent, make provision respecting the effect and operation of 
any increase or diminution or alteration of territory in relation to any State 
affected. 

A new State may be formed by separation of territory from a State, but 
only with the consent of the Parliament thereof, and a new State may be 
formed by the Union of two or more States or parts of States, but only with 
the consent of the Parliaments of the States affected. 

It will thus be seen that the provisions in Article 3 of the Constitution, 
confer wider power upon Parliament than either under the American or the 
Australian Constitution. In the latter, the consent of the component States 
or a majority of its electors must be obtained. Thus there must be either 
consent or a referendum. In India it is sufBcieut if only the view of the State 
is ascertained. 

In other words, the powers under Article 3 may be enforced upon an 
unwilling component State. It, therefore, approximates more to the Govern- 
ment of India Act, 1935 than its foreign counter-parts. Under Article 3, 
Parliament may by law form a new State by pniting two or more States, for 
this purpose a Bill must be introduced in Parliament. 

Clause (c) of Article 3 is restricted to inter-State adjustments and does 
not apply to cession of territory in favour of a foreign State. Hence, an 
agreement which involves a cession of a part of the territory of India in favour 
of a foreign State cannot be implemented by passing a law under this Article, 
It can be effected only by an amendment of the Constitution. But a settlement 
of boundary dispute cannot be held to be a cession of territory. 

The effect of Article 4 is that the laws relatable to Article 2 or Article 3 
are not to be treated as constitutional amendments for the purpose of Article 
368, which means that if legislation is competent under Article 3, it would be 
unnecessary to invoke Article 368. On the other hand, it is equally clear that 
if legislation in respeebof the relevant topic is not competent under Article 3, 
Article 368 would inevitably apply. » 

Cession of national territory in law amounts to the transfer of sovereignty 
over the said territory by the owner-State in -favour of another State. A 
sovereign State can exercise its right to cede a p^rt of its territory to a foreign 
State. This power is of course subject to the limitation which the constitution 
of the State may require expressly or by necessary implication impose in that 
behalf.® 

Parliament may by law diminish the area of any State. Prima facie it 
appears unreasonable to suggest that the makers of the Constitution wanted to 

1. Ref. by President Qf India under Art. 143 (1), 1960 SC 84S (839). 

2. Ibid., p, 837. 
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provide for the cession of national territory under Article 3 (c). If the power 
to acquire foreign territory which is an essential attribute of sovereignty is now 
expressly conferred by the Constitution, there is no reason why the power to 
cede a part of the national territory which is also an essential attribute of 
sovereignty should have been provided for by the Constitution. Both of these 
essential attributes of sovereignty are outside the Constitution and can be 
exercised by India as a sovereign State.^ 

6-5. Cession of Territory. 

Both the essential attribute of sovereignty — power to acquire foreign 
territory and power to cede — is not expressly provided for by the constitution. 
Therefore, even if Article 3 (c) receives the widest interpretation it would 
not cover a case of cession of a part of national territory in favour of a foreign 
State. The diminution of the area of any State to which it refers postulates 
that the area diminished from the State in question should and must continue 
to be a part of the territory of India it may increase the area of any other State 
or may be dealt with in any other manner authorised either by Article 3 or 
other relevant provisions of the Constitution; but it would not cease to be a 
part of the territory of India. It would be unduly straining the language of 
.Article 3 (c) to hold that by implication it provides for cases of cession of a 
part of national territory. The power to cede national territory cannot be 
read in Article 3 (c) by implication. “ 

.An agreement which involves a cession of a part of the territory of India 
in favour of foreign State can be implemented by Parliament by passing a law 
under Article 3 of the Constitution.'* 

It would not be competent to Parliament to make a law relatable to 
Article 3 of the Constitution for the purpose of implementing the 
.Agreement. The law necessary to implement the Agreement has to be passed 
under Article 368.^ 

In the Berubari's case-''’ the fact was that the Prime Ministers of India and 
Pakistan on 10th September, 1958, 23rd October, 59, and 1 1th January, 1960 
entered into three agreements by which part of Berubari Union No. 12 as well 
as some of the Cooch Behar Enclaves were given to Pakistan. 

The agreement amounted to a cession of a part of the territory of India 
in favour of Pakistan; and so its implementation would naturally involve the 
alteration of the content of and the consequent amendment of Article 1 and 
of the relevant part of the First Schedule to the Constitution, because such 
implementation would necessarily lead to the diminution of the territo^ of the 
Union of India. Such an amendment could be made only under Article 368, 
and acting under Article 368 Parliament may make law to give effect to, 
and implement, the Agreement in question. It was held by the Supreme Court 
that Parliament may, if it so chooses, pass a law amending Article 3 of the 
Constitution so as to cover cases of cession of the territory of India in favour 
of a foreign State. If such a law is passed then Parliament may be competent 
to make a law under the amended Article 3 to implement the Agreement in 
question. 6n the other hand, if the necessary law is passed under Article 368 
itself that alone would be sufficient to implement the Agreement.** 

1. Ref. by President of India under Art. 143, 1960 SC 845 (860). 

2. Ibid., p. 860. 

3. lbld.,p.m. 

4. Ibid., p. 861. 

5. 1960 SC 845. 

6. Ref. by President of India under Art. 143 (1) : 1960 SC 845 (861). 
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. P^rsuai^ to this decision of the Supreme Court the Constitution 
(Ninth Amendment) Act, 1960 was passed to amend the Constitution of 
In^ia to give eSeot .to Ahe transfer of certain territories to Pakistan in 
pursuance of the agreements entered into between the Oovernment of India and 
Pa^^an. 

■ ■ th 71am TCishore Sen v. Union •of tn4i<i*‘ whidi is known as tBembari 
II case it was common ground that village Chilavati had been allotted .to 
Pakistan but through inadvertance a part of it was not delivered to Pakistan on 
the occasion of the partition M(hich fpllo^^d the -RedcU^ Award tnid cqntinued 
to be administered as.pfih of West Bengal unde^ Entry iS in the Et^st Schedule. 
The Supreme Court held ;that this area jiad not constitutionally and validly 
become . part of West ' Bengal and t^t being ^o there was no question 
about the constitutional validity of the proposed transfer of t}iat area to 
Pakistan. 

The first Btrubari case dealt wifi). transfer of territory which was de facto 
and Je)ute Indian territory aiid therefore as tKe extent of Incfian territories as 
defined ip Art. 1 read with First Schedule was reduced, a constitutional amen- 
dent was held necessary. The second, case concerned territO|ry which was de facto 
under the administratipn. b^ India' bping de jure that of Pakistan, jtransfer of that 
territory which was not a part of Indian territory was held Pot to require a 
constitutional amendmept. Neither case dealt with a boundary dispute and it 
was ' not said that ‘for adjustment of boundaries a constitutional amendment 
was not required. 

In 1965 the Government of India and the Government of Pakistan 
agreed to appoint a Tribunal f6r determination and demarcation of the border 
in the areas in the the Run of Kutch. 

The disputed area was about 3500 sq. miles out of this about 350 sq. 
miles were by the Award included in Pakistan. In Maganbhai v. Union of 
India^ it was urged that by the rdiS^ment qf the boundary territory which was 
Iiidian was not d^cIrtrCd foreign territory and that it could not be implemented 
without fhe authprit^ o.f ap amendment modifying the boundaries of tlm State 
of Gujarat in Which was npw included the Ram of Kutch. The Supreme 
Coult rejected the claim and held that “a settleinent of a boundary dispute can 
not be held to be a cdssion of 'territory. It contemplates a line of demarcation 
.on . the surface of the^ earth. : It ' only seeks to' reproduce a liiie a statutable 
boundai;^ and it is > so fixed. The case is one in which each contending 

j^pacie is uncertain of its own rights and therefore, consents to the 
appoiktnlent of an arbitral machinery. Smch a case is plainly distingUsihable 
from a casu of cessiojf of territory known to be home territory.^ The poWer 
, of tBp executive cap be exercised to correct boundaries after they had been 
seltWl. The decision to implement the Award was within the competence «f 
the executive wing of the Government and no constitutional amendment Was 
necMsaiy.”^ 

■.’vr < . ' • 

;; acquisition of foreign territory .by India in exercise of its inherent 

right as a se.wrfiign. atate-.mitomatioaUy makes -the said territoiy a part of Uhe 
territory of India. After such territory is thus acquired and factually made a 

1. (1966)1 SCR 430: 1966 SC 644. 

2. 1969 SC 783. 

3. Ibtd., p. 798. 

4. Ibid., p. 801. 
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part of the territory of ladia Ac process of law snay assimilate it either under 
Article 2 or under Article 3 (a) of (b).' 

Tjiis Article shows that Foreign territories which after acquisition would 
become part of the territory of India, under Article (1) (3) (c) can by lawibe 
admitted ipto the rUniqn or. iifay, be constituted into new States on such terms 
and conditions as Parliament thinks fit.^ 

6‘6. Acquisition of foreign territory. 

Article 4 (3) (c) does not confer power of authority on -India to acquire 
foreign territories. Under Interoational law two of the es sential attributes of 
sovereignty are the power to acquire foreign territory as well as power to cede 
national territory in favour of a foreign State. What Art. 1 p) (c) purports to 
do is to make a formal provision for absorption and .integration of any foreign 
territories which may be acquired .by India by virtue of its inherent right to do 
so. It refers broadly to all foreign territories which may be acquired by India 
and provides that as soon as they are acquired they would form part of the 
territory of India. ^ 

6 7. Territory of State. 

The territory of a state consists in the first place of the land within its 
boundaries. To .this must be added, .in the case of a state with a sea coast, 
certain waters which are within or adjacent to its land boundaries.'^ These 
waters are of two kinds — national and territorial : National waters, consist of 
the waters in its lakes, in its canals, ip its rivers together with their mouths, in 
its ports and harbours, and in some of its gulfs and bays. These different 
kinds of national, or as (they are sometime called internal or inland, must be 
distinguished from territorial waters. National waters are, in fact, \legaUy 
though not physically, equivalent to national land. Territorial waters consist 
of the waters contained in a certain zone or belt, called the maritime or margi- 
nal belt, which surrounds a State and thus includes a part of the waters in 
some of its bays, gulfs, and straits.** 

6'8. National and Territorial Waters. 

The distinction between national and territorial waters is important from 
the point of view of International law (1) because in territorial waters foreign 
States can claim for their ships a certain right of passage, whereas in national 
waters no such right exists ; (2) because in the case of gulfs and bays which 
are adiqitted to be national, the base line for the measurement of territorial 
waters is the line where the waters of the gulf or bay cease to be national ; 
and (3) it i's also possible that the Municipal Law of certain State draws a 
distinction in the matter of jurisdiction.^ 

In. contradistinction to these real parts of State territory there are some 
things that are either in every* respect or for some purposes treated as though 
they were territorial parts of a State. They are fictional and in a sense only 
parts of the territory. Thus men-of-war and otl^r public vessles on the high 

1. Ref. by President of India under Art. 143 (1): 1960 SC 84S (8S3). 

2. Ibid. 

3. Ibid.(fi56). 

4. Oreig : Intematiotutl Law, p. 155. 

5. Oppenheim: International Law, Vol. 1, 451-452. 

6. Ibid., p. 461. 
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seas as well as in foreign territorial waters are essentially in every point treated 
as though they were floating parts of their home State. The premises in which 
foreign diplomatic envoys have their official residence are in many respects 
treated as though they were parts of the home States of the envoys concerned. 
Again, merchantmen on the high seas are in certain respects treated as though 
they were floating parts of the territory of the State under whose flag they 
legitimately sail. ^ 

6'9. Sub Soil beneath Territorial land. 

The subsoil beneath the territorial land and water is of importance on 
account of telegraph and telephone wires and the like, and also on account of 
the working of mines and the building of tunnels. The territorial subsoil is 
not a special part of territory, although this is frequently asserted. But it is a 
universally recognised rule of the law of Nations that the subsoil to an 
unbounded depth belongs to the State which owns the territory on the surface 
and the territorial waters appurtenant to the territory of the State. 

610. Territorial atmosphere. 

The space of the territorial atmosphere is no more a special part of 
territory than the territorial subsoil, but it is of the greatest importance 
on account of wires, for telegraphs, telephones, electric traction, and the 
like, on account of wireless telegraphy, and, above all, on account of aerial 
navigation.-'* 

6-11. Land, Mineral underlying ocean within the territorials water. 

Ail lands, minerals and other things of value underlying the ocean within 
the territorial waters, or the continental shelf, or the exclusive economic 
zone, of India shall vest in the Union and he held for the purposes of the 
Union.'^ 

All other resources of the exclusive economic zone of India shall also 
vest in the Union and he held for the purposes of the Union. '* 

The limits of the territorial waters, the continehtal shelf, the exclusive 
economic zone, and other maritime zones, of India shall be such as may be 
specified, from time to time, by or under any law made by Parliament. 

Whereas internal waters are subject to the absolute territorial sovereignty 
of a state, the position of territorial waters is less clearly defined. Article 1 of 
the Territorial Sea Convention provides that the “sovereignty of a state 
extends, beyond its land territory and its internal waters: to a belt of sea.’’ 
Although a state has the right to prohibit the ships of other states from fishing, 
and to prevent the hostile operations of foreign vessles, within its territorial 
waters, the “sovereignty’’ is nevertheless subject to a number of exemptions 
in favour of the ships of foreign states, principally the right of innocent 
passage.** 


1. Oppenheim.- International Law, A treatise, p. 461. 

2. Ibid., p. 462. 

3. Ibid. 

4. Constitution, Art. 297 (1) 

5. Constitution, Art. 297 (2). 

6. Greig : International Law, p. 193-194. 
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6‘12. Jurisdiction over Territorial Sea. 

Although some doubts still exist as to the jurisdictional rights enjoyed by 
a state over its territorial sea, there has been no measure of agreement at all 
upon the width of territorial waters. Prior to 1930 it had been generally 
thought that, with the main exception of the Scandinavian claims to four miles, 
there would be a sufficient measure of agreement to settle three miles as the 
limit for territorial waters. Not only did the Hague Codification Conference 
of 1930 demonstrate the complete lack of agreement, but also two successive 
Conferences at Geneva in 1958 and i960 failed to achieve the compromise 
of a maximum limit of six miles to territorial waters and a further extension 
up to twelve miles of a fishery zone from which, in time, all foreign fishing 
vessles would be excluded. ‘ 

Despite the stand taken by the United States, the United Kingdom and 
other states favouring the three mile limit, in view of the increasing number of 
states which by municipal legislation lay claim to territorial waters of six or 
twelve miles from the respective baselines, it has never been easy to accept the 
proposition that the limit of territorial waters remains three miles. It is 
unlikely that an international tribunal would declare a claim to six or twelve 
miles ipso facto illegal, although it might not be prepared to uphold 
a wider claim against a state which had consistently adhered to a lesser 
limit and which had effectively protested against the extensions to territorial 
waters. 2 

6' 13. Continental Shelf. 

Only in the last thirty years have technological advances made possible 
the exploitation of the natural resources contained in the continental shelf, 
that is, in the areas of land submerged beneath the shallow waters that 
surround most land masses.*’ 

The Convention defined the continental shelf as applying “to the seabed 
and subsoil of the submarine areas adjacent to the coasts but outside the area 
of the territorial sea, to a depth of 200 metres or, beyond that limit, to where 
the depth of the superadjacent waters admits of the exploitation of the natural 
resources of the said areas” and “to the seabed and subsoil of similar sub- 
marine areas adjacent to the coasts of islands.” Although .Article 2 provides 
that the coastal state exercises “Sovereign rights”, it is clear from the rest of 
paragraph, which limits the rights to the exploration and exploitation of 
natural resources, that the term “sovereign” is designed to connote a general 
proprietary control, and not any precise authority based on sovereignty. Thus, 
while the continental shelf is reserved exclusively for, the coastal state, the 
rights of the coastal state “do not affect the legal status of the superadjacent 
waters as high seas, or that of the airspace above those waters”. In exploring 
and exploiting the seabed, the coastal state must not impede the laying or 
maintenance of cables or pipelines, nor should there be “unjustifiable 
interference” with navigation, fishing or conservation of living resources of the 
sea, nor “interference” with “furfdaniiental” oceanographic or other scientific 
research. But,' whenever installations are erected, the coastal state is entitled 
to establish safety zones up to a distance of 500 rafters around such structures 
which ships of all nationalities must respect.** 

1. Greig: Internation Law, p. 193. 

2. Ibid., p. 194. 

3. IbU., p. 199-200. 

4. Ibid., p. TOO. 
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The costal state has limited rights over the cotUinental shdf ; it& 
“sovereign rights” are limited to exploring the shelf and exploiting its 
natural resources (Article 2, Continent^ Shelf Convention). However, the 
measures taken by the coastal state in exploring and exploiting should be 
reasonable and must not otherwise “impede the laying or maintenance of 
submarine cables or pipelines on the continental shelf (Article 4). The rights 
of the coastal state are not to affect “the legal status of the superadjacent waters 
as high seas, or that of the airspace above those waters” (Article 3). 
Nevertheless, by Article 5, a state can construct on the continental shelf instal- 
lations and other devices necessary for its exploration and the exploitation of 
its natural resoures” and is entitled to establish safety zones around them. 
These zones, which can extend to a distance of SOO metres, must be respect by 
“ships of all nationalities”. From the jurisdictional standpoint, therefore, the 
coastal state is only entitled to regulate matters pertaining to the exploration 
and exploitation of the continental shelf. ^ 

6‘14. Treaties about air space. 

The 1914-18 War, however, brought home to all states the significance of 
aerial transport and the potential dangers of aircraft to their security. Any 
doubts that might have existed were resolved by the forthright nature of Article, 

1 of the Paris Convention of 1919. The High Contracting Parties recognised 
that every state had “complete and exclusive sovereignty over the air space 
above its territory,” including its territorial waters. This basic principle was 
reafiSrmed by Articles 1 and 2 of the Chicago Convention, 1944.2 

Although jurisdiction in air space is stated to be based upon the “comp- 
lete and exclusive sovereignty” of the territorial state, this sovereignty is by no 
means unqualified. ^ 

The exclusive sovereignty concept of Article 1 is reinforced in the 
Chicago Convention by Article 6 which lays down that “no scheduled inter- 
national air service may be operated over or into the territory of a contracting 
state, except with the special permission or other authorisation of tha) state, 
and in accordance with the terms of such permission or authorisation.” How- 
ever, under Article 5, “aircraft of other contracting, states, being aircraft not 
engaged in scheduled international air services, shall have the right, subject to 
the observance of the terms of this Convention, to make flights into or in 
transit non-stop across its territory and to make stops for non-tralfic purposes 
without the necessity of obtaining prior permission, and subject to the right of 
the state flown over to require landing.”^ 

When the territory is acquired by a sovereign State for the first time that 
is an act of State. Ibmatters not how the acquisition has been brought about. 
It may be by conquest, it may be by cession following on treaty, it may be by 
occupation of territory hitherto unoccupied by a recognised ruler. In all cases 
the results is the same. Any inhabitant of the territory can make good in the 
Municipal Courts established by the new sovereign* only such rights as that 
sovereign has, through his ofiicers, recojgnised.^ Suqh rights as he had under 
the rule of predecessors avail him nothing.^ 

«• 

1. Greig : Inlernational Law, 

2. Greig : International Law, p. 348. 

3. Ibid. 

4. Ibid- 

5. miindra Chand v. Mst. Sukhi, 1957 SC 286 (291). 
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6*15. Act of State — Acquisition of territory — Effect of on rights of 
persons. 

The expression “act of State” is, not limited to hostile action between 
rulers resulting in the occupation of territories. It includes all acquisitions of 
territory by a sovereign State for the first time, whether it be by conquest or 
cession. Vide Nayk Vajesinghji Joravar Singhji v. Secy, of Stated and Thakur 
Amar Singhji v. State of Rajasthan.*^ And on principle, it makes no difference 
as to the nature of the act, whether it is acquisition of new territory by an 
existing State or as formation of a new State out of territories belonging 
to quondam States. In either case, there is establishment of new sovereignty 
over the territory in question, and that is an act of State.'^ 

There is a distinction between an ‘act of State’ and what is a law of the 
State conferring right on the subject. 

When the sovereign of a state— meaning by that expression, the authority 
in which the sovereignty of the State is vested, enacts a law which creates, 
declares, or recognises rights in the subjects, any infraction of those rights 
would be actionable in the Courts of that State even when that infraction is by 
the State acting through its officers. It would be no defence to that action 
that the act complained of is an act of State, because as between the sovereign 
and his subjects there is no such thing as an act of State, and it is incumbent 
on his officers to show that their action which is under challenge is within the 
authority conferred on them by law. Altogether different considerations 
arise when the act of the sovereign has reference not to the rights of his 
subjects but to acquisition of territories belonging to another sovereign. That 
is a matter between independent sovereigns, and any dispute arising therefrom 
must be settled by recourse not to municipal law of cither States but to 
diplomatic action, and that failing, to force. That is an act of State pure and 
simple, and that is its character until the process of acquisition is completed 
by conquest or cession. Now, the status of the residents of the territories 
which are thus acquired is that until acquisition is completed as they are the 
subjects of the ex-sovereign of those terilories and thereafter they become the 
subjects of the new sovereign. It is also well established that in the new set up 
these residents do not carry with them the rights which they possessed as sub- 
jects of the ex-sovereign and that as subjects of the new sovereign, they have 
only such rights as are granted or recognised by him.^ 

It follows from this that no act done or declaration made by the new 
sovereign prior to his assumption of sovereign powers over acquired territories 
can quoad the residents of those territories be regarded as having the character 
of a law conferring on them rights such as could be agitated in his Courts. In 
accordance with this principle, it has been held over and over again that clauses 
in a treaty entered into by independent rulers providing for the recognition of 
the rights of the subjects of the ex-sovereign are incapable of enforcement in 
the Courts of the new sovereign.® 

In Cook V. Springy^ the facts were that the ruler of Pondoland in Africa 
had granted certain concessions in favour of the appellants and subsequently 
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ceded those territories to the British Government. The latter having declined to 
recognise those concessions the appellants sued for a declaration of their rights 
thereunder, and the question was whether they had a right of action in respect 
of what was an act of State. One of the contentions urged on their behalf 
was that the ruler of Pondoland had at the time of cession of his territories 
expressed his desire to the British Government that the concessions in favour of 
the appellants should be recognised and that, in consequence, the appellants 
had the right to enfore them against the new Government. In rejecting this 
contention, the Lord Chancellor observed : 

“The taking possession by her Majesty, whether by cession or by any 
other means which sovereignty can be acquired, was an act of State and 
treating Sigeau as an independent sovereign which the appellants are 
compelled to do in deriving title from him. It is a well established princi- 
ple of law that the transactions of independent Slates between each other 
governed by other laws than those which municipal courts administered.” ^ 

“It is no answer to say that by the ordinary principles of interna- 
tional law private property is respected by the sovereign which accepts the 
cession and assumes the duties and legal obligations of the former sove- 
reign with respect of such private property within the ceded territory. 
All that can be properly meant by such a proposition is that according 
to the well undei stood rules of international law a change of sovereignty 
by cession ought not to affect private property, but no municipal tribunal 
has authority to enforce such an obligation. And if (here is either an 
express or a well understood bargain between the ceding potentate and 
the Government to which the cession is made that private property shall 
be respected, that is only a bargain which can be enforced by sovereign 
against the sovereign in the ordinary course of diplomatic pressure."* 

In decision of the Privy Council In this case and the decisions in similar 
other cases like Secretary of State v. Sardar R.*stam Khanc^ were followed by 
the Supreme Court in Dr/ Z/n/V/ Dadri Cement Co. Lul. v. C./.7\,^ State of 
Saurashtra v. Memon Haji Ismail,^ Jagannath Agarwala v. State of Orissa,*^ 
State of Saurashtra v. Jamaidar Mohammad AbdtdlaJ Promod Chandra v. 
State of Orissa,*^ Prema C/iiber v. Union of IndiaC V mod Kumar Shantila! 
Gangadhar Narsinghdas.^^^ 

A discordant note was struck by Bose, J. who spoke for the Court in 
Virendra Singh v. State of Uttar Pradesh but a seven judge Bench held by a 
majority, Subba Rao, J. dissenting, in State of Guiarat v. Vora Fiddaiif^ that 
Virendra Singh's case was decided wrongly. Five considered judgments were 
delivered in that case, four of which, on behalf of six learned judges, affirmed 
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the view of the Privy Council. Mudholkar, J. who delivered a separate judg- 
ment concurring with the majority on the point at issue before the court 
said : 


“The rule of internalional law on which the several Privy Council deci- 
sions as to the effect of conquest or cession on the private rights of the inhabi- 
tants of the conquered or ceded territory are founded has become a part of the 
common law of this country’’.^ 

The results of the authorities is that when a treaty is entered into by 
sovereigns of independciil Slates whcrcundcr sovcicignty in territories passes 
from one to the other, clauses therein providing for the recognition by the new 
sovereign of the existing rights of the residents of those territories must be 
regarded as invested with the character of an act of state and no claim based 
thereon could be enforced in a court of law. 

Covenants entered into by the rulers of the covenanting States by which 
they gave up their sovereignty over their respective tcritories were acts of state. 

In Dafmia Daclri Cement Co. LtJ. v. C.f.T."^ the point was with respect to 
a clause, in the agreement between the Ruler of the former Sind state and the 
Dalmia Cement Co. Ltd. with respect to income-tax and certain concession 
given to the company in that behalf. The question that arose in that connec- 
tion was whether there had been any recognition of the concession by the new 
sovereign. The Covenant was signed by the rulers on 5.5.1948, whereas the 
new State came into being only on 20.8.1948. The ruler of the Patiala Union 
against whom Article VI was sought to be enforced was not a party to the 
Covenant at all, because that Slate had not come into existence on that date. 
The person who signed the Covenant was the ruler of the State of Patiala which 
was one of the Covenanting States hut that state as well as the seven other 
States which entered into the Covenant stood all of them dissolved on 
20.8.1948, when the new Patiala Union came into being. The new State could 
not and did not enter into any covenant before 20.8.1948 and therefore, it 
could not be held to be bound by Article VI to which it was not a party. ^ 

The Court held that there was no recoginilion of the concessions. The 
concession had come to an end when an Ordinance No. I was passed. 

In State of Rajasthan v. Shyam Ixtl • the case of Shyam Lai was that In 
1947 certain commodities could only be exported from the former Dholpur 
State on export permits issued by the customs department of the said State. 
It was also the practice in that State that when permits for export were issued, 
export duties had to be paid in advance, though the actual export was made 
later. Consequently, in .lune, 1947, the respondent applied for and was 
granted a permit for export of 15,000 maunds of chuni, and in connection 
therewith he deposited Rs. 30,000/- as export duty in advance. This permit 
liad been granted on June 28, 1947 and remained in force upto December 2, 
1947. The respondent however was not able to export the entire quantity 
of 15,000 maunds for which fhe permit was granted; he could only export 4572 
maunds and 20 seers of chuni before December 2, 1947. Thereafter he cpuld 
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not export further as his permit was not extended. It was alleged on behalf 
of the respondent that the reason why he failed to export the entire quantity 

• of the commodity before December 2, 1947 was due to market conditions and 

• inability to get allotment of railway wagons. The respondent’s case further 
- was that as he could not export the entire quantity of 15,000 maunds for 

which he had paid export duty in advance at the rate of Rs. 2/- per maund, 
he was entitled to refund of the proportionate export duty for the quantity of 
10427 muands and 20 seers, which he could not export. His case further was 
that though he asked the State for refund of the advance duty, the State did 
not pay back the same to him. In the meantime rapid constitutional changes 
took place after August 15, 1947. By May 15, 1949, the United 'State of 
Rajasthan was formed including the Matsya Union into which the former 
State of Dholpur had merged on March 17, 1948. The United State of 
Rajasthan eventually become the Part B State of Rajasthan on January 26, 
1950 when the Constitution came into force. Eventually when the State 
refused to refund the amount, the suit was filed. The respondent claimed refund 
of Rs. 20, 855/-along with interest and costs. In these circumstances the 
Supreme Court held that the new sovereign throughout this process of integra- 
tion from 1948 to 1950 must be taken to have recognised the rights of the 
subjects and undertaken the liability, if any, of the old States. Accordingly 
the State of Rajasthan was held liable under Art. 295 (2) of the Constitution 
to meet the liabilities of the old States which eventually were included in it 
subject always to this that if the new State passed .any law repealing the old 
law which would affect the liability or even otherwise that law would prevail 
and the liability may disappear provided the new law was within the competence 
of the State Legislature and does not transgress the constitutional limitations 
after the Constitution came into force. 

In Maharaja Shree Umaid Mills Ltd. v. Union of India^, there was an 
agreement between the Ruler of the foumer state of Jodhpur and the Maharaja 
Shri Umaid Mills Limited by which certain exemptions from income-tax and 
excise duty were granted to the Mills. The question that arose for decision, 
was whether income-tax could be levied on the income of the Mills, in view of 
the agreement between the Mills and the former Ruler of Jodhpur. Reliance 
was placed of Art. VI of the Covenant and it was urged that in view of Art. 
295 of the Constitution the exemption as provided in the agreement continued. 
Even though the old laws were continued for the time being by Rajasthan 
Ordinance No. 1 of 1949 the new State passed the Rajasthan Excise Duties 
Ordinance 1949 sometimeafter. That Ordinance clearly applied to the Mills 
in view of that law, the exemption in the agreement was held not to have been 
affirmed by the new State of Rajasthan. 

When one State is, absorbed in another, whether by accession, conquest 
merger or integration, all contracts of service between the prior Government and 
its servants automatically terminate and thereafter those who elect to serve in the 
new State and are taken by it serve on such terms and conditions as the new State 
may choose to impose.® In State of Mhdras v. Rajgopalan,^ it was held that 
the Indian Independence Act, 1947 allowed tlje essential structure of the 
Secretary of State Services with the result that the basic foundation of the 
contractual-cum-statutory tenure of the service disappeared. But the said 
principle would not apply to the case of reorganization of States in the same 
country. 
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When there is no change of sovereignty and it is merely an adjustment 
of territory as by the reorganisation of a particular State, the ad ministrative 
orders made by the Government of the erstwhile state continue to be in force 
and effective and binding on the successor State until and unless they are 
modified, changed or repudiated by the Government of the successor States. 
The administrative orders made by the Government of the erstwhile State do 
not automatically lapse or rendered ineffective on the coming into existence 
of new successor States. ^ 

6T6. Escheat. 

The Government has the right to take all property within its jurisdiction 
by escheat for want of an heir or successor and as bona vacantia for want of 
rightful owner. 2 

The Government takes by escheat immovable as well as movable 
property for want of an heir. Escheat is an incident of sovereignty and 
rests on the principle of ultimate ownership by the State of all property within 
its jurisdiction.® This right of the Government to take by escheat for want of 
an heir or successor or as bona vacantia for want of a rightful owner has been 
recognised in our country for a long time.^ Statutes 16 and 17 Viet, clause 95 
Section 27 provided that all real and personal estate within the territory of the 
Government of India escheating or lapsing for want of heir or Successor or as 
bona vacantia shall belong to East India Company in trust for Her Majcity 
for the service of the Government of India. By Section 54 of Government of 
India Act, 1858 the existing provisions were continued inforce. The Govern- 
ment of India .Act, 1H5 Section 20 (2) (iii) provided that revenue of India 
would include all moveable and immoveable property escheating or lapsing for 
want of an heir. 

6 * 17 . Property of State. 

Section 174 of the Government of India Act, 1935 provided that any pro- 
perty in India accruing to His Majesty by escheat or lapse or as bona vacantia 
for want of rightful owner shall if it is property situate in a province, vest in His 
Majesty for the purposes of the Government of that Province, and shall in any 
other case vest in His Majesty for the purpose of the government of the Federa- 
tion. Art. 296 of the Constitution now provides that “any property in the 
territory of India which, if this Constitution had not come into operation would 
have accrued to His Majesty; or as the case may be, to the Ruler of an Indian 
State, by escheat or lapse, of an Indian State, by escheat or lapse, or as bona 
vacantia for want of a rightful owner shall if it is property situate in a State, 
vest in such State and shall in any other case, vest in the Union.® 

But if any property which at the date when it would have so accrued to 
His Majesty or to the Ruler of an Indian State was in possession or under the 
control of the Government of India or the Government of a State shall, 
according as the purpose for which it was then used or held were purposes of 
the Union or of a state, vest in the IJnion or in that State.® 

1 . State of Punjab v. Balbir Singh, 1977 SC 629 (63S). 

2. Pierce Leslie & Co. v. Wapshare, 1969 SC 843 (849); Bombay Dyeing & Manufacturing 
Co. V. State of Bombay, 1958 SCR 1122 (1146); Remembrancer of Legal Affairs v. Corporation 
of Calcutta, (1967) 2 SCR 170 (204); 1967 SC S@7 (1016). 
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Later on attempt was made under the States Reorganisation Act to 
rationalize the pattern of administration by reducing the four classes of units 
into two States, and Union territories and by ntaking a majority of the States 
homogeneous linguistic units. But in the States so reorganized were inwr- 
porated regions governed by distinct laws, and by the mere process of bring- 
ing into existence reorganized administrative units, uniformity of laws could 
not immediately be secured. Administrative reorganisation evidently could 
not await adaptation of laws, so as to make them uniform, and immediate 
abolition of law which gave distinctive character to the regions brought into 
merging its political identity in the new unit, the distinctive character of each 
region till uniformity laws was secured ip those branches in which it was 
expedient after full enquiry to do so. The laws of the regions merged 
in the, new units had therefore, to be continued on grounds of necessity and 
expediency. Section 1 19 of the States Reorganisation Act was intended to serve 
this a temporary purpose, viz., to enable the new units to consider the special 
circumstances of the diverse units, before launching upon a process of adapta- 
tion of laws so as to make them reasonably uniform keeping in view the 
special needs of the component regions and administrative efficiency. Diffe- 
rential treatment arising out of the application of the laws so continued in 
different regions of the same reorganised State, did not therefore immediately 
attract the clause of the Constitution prohibiting discrimination. But by the 
passage of time, considerations of necessity and expediency would be oblit- 
erated. and the grounds which justified classification of geographical regions 
for historical reasons may cease to be valid. A purely temporary provision 
which because of compelling forces ju.stified differential treatment when the 
Reorganisation Act was enacted cannot obviously be permitted to assume 
permanency, so as to perpetuate that treatment without a rational basis to 
support it after the initial expediency and necessity have disappeared. 

The reorganized State of Madhya Pradesh was formed by combining 
territories of four different regions. Shortly after reorganisation, the Governor 
of the State issued the Madhya Pradesh Adaptation of Law (State and 
Concurrent Subjects) Order, 1956, so as to make certain laws applicable 
uniformly to the entire State and later the Legislature by the M. P. Extension 
of Laws Act, 1958, made other alterations in the laws applicable to the State. 
But Bhopal Act IX of 1953 remained unamended and unaltered : nor was its 
operation extended to other areas or regions in the State. Continuance of 
the laws of the old region after the reorganisation by Section 1 19 of the State 
Reorganisation Act was by itself not discriminatory even though it was 
intended to serve a dual purpose-facilitating the early formation of honto- 
geneous units in the larger interest of the Union, and maintaining even while 
the new units was politically inexpedient even if theoretically possible. An 
attempt to secure* uniformity of laws, before Reorganisation Act made a 
blanket provision in Section 119 continuing the operation of the laws in force 
in tte territories in which they were previously in force notwithstanding the 
territorial reorganisation into diff(^rent 'administrative units the coinpetent 
legislature or authority amended, altered or modified those laws. 

When territories forming part of one State or one area came to be 
transferred to and became part of territories under another State, provision 
had necessarily to be made for continuance of laws in force in the territory so 
transferred and for adaptation of laws to being them in conformity with the 
new situation. Under the Constitution this power wgs invested in the 
President. Under the first State Reorganisation Act /. e. Act No. 37 of 1956, 
this power was vested in the appropriate Government under Section 120 of 
the Act. Similarly, under the Bombay Reorganization Act this power has 
been given to appropriate Government under Section 88.' 

1. Sri Ham HarWhan'^. Madkuaudan, 1968 Bom. 219 para 13. 
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Thus, the Constitution itself has given express power to Parliament to 
make law to make provision for consequential amendments, if any, for adapta- 
tions Mf any in’ respect of the laws in force in any part of a State which 
after reorganization may form part of another territory. This power, in 
terms authorises the Parliament to make a provision like Section 120 of the 
first States Reorganisation Act or Section 88 of the Bombay Reorganisation 
Act which includes the power of adaptation to be exercised by Government 
to facilitate the continuance of the law in force in an appropriate 
manner. 1 


1. 1968 Bom 219, para 13. 
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71. Citizen... meaning of. 

7‘2. Citizenship Nationality. 

7 3. Aliens & Citizens. 

7‘4. Principles of Citizenship. 

7*5. Domicile... Meaning of. 

7-6. Municipal Laws to determine citizenship. 

7-7. Citizenship at the commencement of the Constitution. ..Articles 5 to H). 

7-8. Articles 5 <6 6. 

7-9. Article 7 Migration. ..Meaning of. 

7.10. Article 8. 

7-11. Article 9. 

7- 12. Article 10. 

7- 1 3. Article 11.. .Citizenship Act. 

7-14. Citizenship by naturalization. 

7- 1 5. Citizens. . .Then rights and obligations. 

7*16. Fundamental Duties. 

7-17. Loss of Citizenship. 

7‘18. Coiporation...Not a citizen. 

7'1. Citizen— meaning of. 

The territory must be inhabited in order to form a state. The population 
of a state may be viewed as citizens, that is, a member of the State, entitled 
to the privileges that result from membership therein and as subjects, that is, 
as persons over whom the authority of the state is exercised and to whom its 
commands are addressed. As Rousseau puts it the individuals who compose 
the State are known as citizens in so far as they share in the sovereign 
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authority, and as subjects in so far as they owe obedience to the laws of the 
State while full membership is necessary for full membership in the State, there 
may also be found residing in the territory of the State persons who are not 
citizens but who receive the protection of the State. i Citizenship is a rela- 
tionship between an individual and a State originating under terms prescribed 
by the law of that State and giving rise to certain duties and rights which such 
law attaches to citizenship. Citizenship also denotes the individual’s status of 
being thus related to a State, /.e., of being its citizen. 

The term “citizen” as understood in our law is precisely analogous to the 
term “subject” in the common law of England, and the change of phrase has 
entirely resulted in from the change of Government. The sovereignty has 
been transferred from one (the crown) to the collective body of the people and 
one who before was a subject of the (crown King) is now a citizen of the 
State.® 

Kent in his commentaries speaking of the general decision of the 
inhabitants of every country under the comprehensive title of aliens and natives 
says “subject” and citizens are : in a degree convertible terms as applied to 
natives; and the term “citizen” seems to be appropriate to republican freeman; 
yet we are equally with the inhabitants of all other countries, subjects, for we 
are equally bound by allegiance and subjection to the Government and law of 
the land.® 

“Citizens” are the members of the political community to which they 
belong. They are the people who compose the community and who in their 
associated capacity, have established and submitted themselves to the dominion 
of a Government for the promotion of their general welfare and the protection 
of their individual as well as their collective rights. * 

11, Citizenship & Nationality. 

The terms ‘citizenship’ and ‘nationality’ refer to the status of the 
individual in his relationship to the State and are often used synonymously. 
The word ‘nationality’, however, has a broader meaning than the word 
‘citizenship’. Likewise the terms ‘citizen’ and ‘national’ are frequently used 
interchangeably. But here again the latter term is broader in its scope than 
the former. The term ‘citizen’, in its general acceptation is applicable only to 
a person who is endowed with full political and civil rights in the body politic 
of the State. The term ‘national’ includes a citizen as well as a person who 
though not a citizen, owes permanent allegiance to the State and is entitled to 
its protection.® 

7‘3. Aliens & Citizens. 

The Constitution protects the aliens from deprivation of life, liberty or 
property without due authority of law. Even one whose presence in our 
country is unlawful, involuntary, or transitory is entitled to that constitutional 
protection. The fact that all persons, aliens and citizens alike are protected, 
does not lead to the further conclusion that all aliens are entitled to enjoy all 

1. Gettele ; Political Science, p. 20. 

2. United States v. Wong Kim, 42 L. Ed. 890 (896). 

3. Kent’s Commentaries on American Law, Vol. 2, p. 298 : 
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the advantage of citizenship or, indeed, to the conclusion that all aliens must 
be placed in a single homogeneous legal classification. 

7 ‘ 4 . Principles of Citizenship. 

Citizenship at birth is decided by one of two principles (original or naturali- 
sed) or by combination of both. In accordance with the principle of jus sanguinis, 
the nationality of a child follows that of his parents, or one of them, regardless 
of the place of birth. In accordance with principle of ji/s soli, nationality is 
determined by the place of birth regardless of the citizenship of the parents. The 
principle of jus soli has an advantage in the fact that citizenship is cosily proved, 
but it is illogical and unsatisfactory. The principle of jus sanguinis lacks the 
advantage of easy proof, but is in general more natural and reasonable.^ 
The Indian Constitution combines both the principles in Articles 5 and 6. 

7*5. Domicile — Meaning of. 

Citizenship has reference to the political status of a person, and domicile 
to his civil rights. ^ In Udny v. Udny "^ Lord Westhury observed : 

“The law of England, and of almost all civilised countries, ascribes 
to each individual at his birth two distinct legal states or conditions : one 
by virtue of which he becomes the subject of some particular country 
binding him by the tie of national allegiance, and which may be called his 
political status, another by virtue of which he has ascribed to him the 
character of a citizen of some particular country and as such is possessed 
of certain municipal rights, and subject to certain obligations, which latter 
character is the civil status or condition of the individual, and may be 
quite different from his political status. The political status may depend 
on dilferent laws in different countries ; whereas the civil status is gevern- 
ed universally by one single principle, namely, that of domicile, which is 
the criterion established by law for the purpose of determining civil status. 
For it is on this basis that the personal rights of the party, that is to say, 
the law which determinenes his majority or minority, his marriage succe- 
sion, testacy or intestacy, must depend.” 

Under the Constitution Article 5 which defines citizenship, itself proceeds 
on the basis that it is different from domicile, because under the Article, domi- 
cile is not by itself sufficient to confer on any person the status of a citizen of 
this country.^ 

When we speak of a person as having a domicile of a particular country, 
we mean that in certain matters such as succession, minority, and marriage 
he is governed by the law of that country. 

Domicile has reference to the system of law by which a person is govern- 
ed, and when we speak of the domicile of a country, we assume that the same 
system of law prevails all over that country. But it might well happen that 
laws relating to succession and marriage might not be the same all over the 
country, and the different areas in the State miglit have different laws in respect 
of those matters. In that case, each area having a distinct set of laws would 
itself be regarded as a country for the purpose of domicile.® 

1. Gettell : Political Science, p. 268-69. 

2. Hackworth Digest, Vol. 3, p. 1. ; D. P. Joshi v. State of M. P., 1955 S. C. 334 (337). 

3. (1869) LR 1 Sc A Div 441 (457). 

4. D. P. Joshi, V. State of M. P., 1955 SC 334 (338). 

5. Ibid., p. 338. 
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Under the Coaiitution, the power to legislate on succession, marriage and 
minority has been conferred under Entry 5 in the Concurrent List on both the 
Union and the State Legislatures, and it is, therefore, quite conceivable that 
until the Centre intervenes and enacts a uniform code for the whole of India, 
each State might have its own laws on those subjects, and thus there could be 
different domiciles for different States.^ 

Domicile of a person means his permanent home. Domicile means the 
place which a person has fixed as a habitation of himself, and his family not 
for a mere special and temporary purpose, but with a permanent intention of 
making his permanent home.^ 

The traditional statement that, to establish domicile, there must be a 
present intention of permanent residence merely means that so far as the mind 
of the person at the relevant time was concerned, he possessed the requisite 
intention. The relevant time varies with the nature of the inquiry. It my be 
past or present. If the inquiry relates to the domicile of the deceased person, 
it must be ascertained whether at some period in his life he had formed and 
retained a fixed and settled intention of residence in a given country.^ One 
has to consider the tastes, habits, conduct, actions, ambitions, health, hopes 
and projects of a person because they are all considered to be keys to his inten- 
tion to make a permanent home in a place.^ 

^‘Declarations as to intention are rightly regarded in detemining the 
question of a change of domicile, but they must be examined by consider- 
ing the person to whom the purposes for which and the circumstances in 
which they are made, and they must further be fortified and carried 
into effect by conduct and action consistent with the declared expres- 
sions. 

Every person must have a domicile. A person cannot have two simul- 
taneous domiciles.^ 

The law attributes to every person at birth a domicile which is called a 
domicile of origin. The domicile of origin is determined by the domiciles, at 
the time of the Child’s birth of that person upon whom he is legally dependent. 
A legieimate child born in wedlock to a living father receives the domicile of 
the father at the time of the birth ; a posthumous legitimate child receives that 
of the mother at that time.'^ 

Domicile of origin may be changed and a new domocile, which is called 
a domicile of choice acquired ; but the two kinds of domicile differ in one 
respect. The domicile of origin is received by operation of law at birth, the 
domicile of choice is acquired later by the actual removal of an individual 
to another country accompanied by his animus manendi. 

As regards change of domicile; any person not under disability may at any 
time change his existing domicile and acquire for himself a domicile of choice 

1. D.P. Joshi V. State of M. P\ 1955 S. C. 334 (339). 

2. Abdus Samad v. State of West Bengal, 1973 SC 505 (506). 

3. Cheshire: Private International Law, 8 Ed., p. 164. 

4. Shankaran v. Lakshmi, 1974 SC 1764 (1769); Winans v. Att, General, 1904 AC 287. 

5. Shankaran w . Lakshmi, 1914 SC 1164, (1775) ; Ross v. Ross, 1930 AC 1 (6) per 
Lord Buckmaster. 

6. Abdus Samad v. State ofW.B,, 1973 SC 505 (506). 

7. Kedar Pandey v. Narain Bikram Sah, 1966 SC 160 (163). 

8. Ibid., 
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by the fact of residing in acountry other than that of his domicile of origin with 
the in tention of continuing toreside there indefinitely. For this purpose, residence 
is a mere physical fact, and means no more than personal presence in a locality, 
regarded apart from any of the circumstances attending it. If this physical fact 
is accompanied by the reguired state of mind, neither its character, nor its dura- 
tion is in any way material. The state of mind or amimius manendi, whice is 
required demands that the person whose domicile is the object of the enquiry 
should have formed a fixed and settled purpose of making his principle or sole 
permanent home in the country of residence, or, in effect he shoul<thave formed 
a deliberate intention settle there. ^ In other words, the domicile of origin must 
prevail until the party has not only acquired another, but has manifested and 
carried into execution on intention of abandoning his former domicile, and 
acquising another as his sole domicile. To effect this abandoment of the 
domicile of origin, and substitute another in its place, it required animo et facto 
that is, the choice of place, actual residence in the place then chosen and that 
it should be the principal and permanent residence. In fact, there must be 
both residence and intention. Residence alone has no effect, per se, thought it 
may be most important as a ground from “which to infer intention. The 
domicile of origin continues unless a fixed and settled intention of abandoning 
the first domicile and acquiring another as the sole domocile is clearly 
shown. ^ 

If a man is settled in a foreign country, engaged in some permanent 
pursuit requiring his residence there, a mere intention to return to his native 
country on a doubtful contingency, will not prevent such a residence in a 
foreign country from putting an end to his domicile of origin. But a residence 
in a foreign country for pleasure lawful or illicit, which residence may be 
changed at any moment, without the violation of any duty, and is accompanied 
by an intention of going back to reside in the place of birth, on the happening 
of an event which in the course of nature must speedily happen, cannot be con- 
sidered as indicating the purpose to live and die abroad.'^ 

“Domicile of choice is a conclusion or inference which the law derives 
front the fact of a man fixing voluntarily his sole or chief residence in a 
particular place with the intention of continuing to reside there for an 
unlimited time. This is a description of the circumstances which create or 
constitutes domicile and not a definition of the term. There must be resi- 
dence freely chosen and not prescribed or dictated by any external neces- 
sity such as the duties of office, the demands of creditors, or the relief 
from illness, and it must be a residence fixed, not for limited period or 
particular purpose, but general and indefinite in its future contemplation. 
It is true that residence originally temporary or intended for a limited 
period, may afterwards become general and unlimited ; and in such a 
case, so soon a!i the change of purpose or animus manendi , can be 
inferred, the fact of domicile is established.”^ 

The only intention required for a proof of a change of domicile is an 
intention of permanent residence. In other words, what is required to be 
established is that the person who is alleged to have changed his domicile of 
origin has voluntarily fixed the habitation for himself and his family, in the 

1. Kedar Panday v. Narain Bikram Sah, 1966 S. C. 160 (163). 

2. Monro v. Monro, (140) 7 Cl. and Fin 842 (876) per Lord Cotteoham. 

3. Kedar Pandey v. Narain Bikram Sah, (1965) 3 SCR 793 : 1966 SC 160 (163). 

4. Aikman v. Aikman, (1861) 3 Macq. HLC 854 ; Kedar Pandey v. Narrdn Bikram Sah, 
1966 SC 160 (164). 

5. Udny v. Udny, LR 1 Sc. <& Div. 441. 
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new country not for a mere special or temporary purpose but with a present 
intention of making it his permanent home.^ 

For considering the domicile of a particular person on the date of the 
coming into force of the Constitution, his conduct and facts and circumstances 
subsequent to the time should also be taken into account.^ In re Grove ; 
Voucher v. The Solicitor to the Treasury,^ the domicile of one Mare Thomegay 
in 1744 was at issue and various facts and circumstances after 1744 were con- 
sidered to be relevants. Lopes, L. J. there stated : “I have always understood 
the law to be that in order to determine a persons intention at a given time, 
you may regard not only conduct and acts before and at the time ; but also 
conduct and acts after the firm assigning to such conduct and act their relative 
and proper weight of cogency.” 

The onus of proving that damicile has been chosen in substitution for 
the domicile of origin lies upon those who assert that the domicile of origin 
has been^lost.'* 

7‘6. Municipal Imws to determine citizenship. 

It is the inherent right of every independent nation to determine for 
itself, and according to its own constitution and laws, what classes of persons 
shall be entitled to its citizenship.^ 

7’7. Citizenship at the commencement of the Constitution — Articles 5 
to 10. 

What is the legal signihcance.of the term citizen ? It has not been defined 
in the Constitution. Part II of the Constitution deals with citizenship at the 
commencement of the Constitution. Articles 5 to 10 deal with who shall be 
regarded as a citizen of India. 

7 8. Articles 5 &6. 


By Article 5 of the Constitution every person who had his domicile in the 
territory of India (as -defined in Article 1 (3) of the Constitution and ; (a) 
who was either born in the territory of India ; or (b) either of whose parents 
was born in the territory of India ; (c) or who had been ordinarly resident in 
the territory of India for not less than five years immediately preceeding such 
commencement was a citizen of India. This is the basic rule conferring citizen- 
ship at the commencement of the Constitution upon every person who had his 
domicile in the territory of India and who satisfied one or more of the three 
\ conditions in Article S. But Article S was not exhaustive of the conditions in 
which citizenship of India could be claimed at the commencement of the 
Constitution. Persons who did not satisfy the requirements of Article 5 could 
still be citizens. By Article 6 a person who. has migrated to the territory of 
India from the territory now included in Pakistan would be deemed to be a citi- 
zen of India at the commencement of the Constitution if he satisfied two condi- 
tion that (a) he or either of his parents or any of his grand parents was born 
in India as defined in the Government of India Act, 1935 ; and that (b) he had 
either migrated before - July 19, 1948, and had ordinarily been resident in the 

1. Kedar Pandey v. Narain Bikram Sakf 1966 SC 160: (1965)- 3 SCR 793. 

2. Ibid., p. 165. 

3. 1889 LR 40 Ch D 216. 

4. Kedar Pandey v. Narain Bikram Sah, 1966 SC 160 (164): (1965) 3 SCR 793. 

5. United States v. fVonskim Ask, 42 L EfL 890:(897). 
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territory of India since the date of his migration or where he had migrated after 
July 19, 1948, he had been registered as a citizen of India by an officer appoint- 
ed in that behalf. A person who could not claim to be a citizen of India under 
Article 5 could still be deemed to be a citizen of India if the conditions men- 
tioned in Clause (a) and either of the conditions in Clause (b) of Article 6 were 
satisfied. Article 7 engrafts an exception both upon Articles 5 and 6. A person 
who would have been a citizen of India because he satisfied the conditions of 
Art. 5 or who would be deemed to be a citizen of India becase he satisfied the 
requirements of Article 6, would still not be deemed to be a citizen of India, if 
he had after the first day of March 1947, migrated from the territory of India 
to the territory included in Pakistan returned to the territory oPIndia under a 
permit for resettlement or permanent return. 

Article 6, therefore, confers citizenship upon a person in the conditions 
mentioned therein who would otherwise not be entitled to that status under 
Article 5, whereas Article 7 disables a person from claiming the status not- 
withstanding that he otherwise complies with the requirements of Article 5 or 
Article 6 if he had after the specified date migrated from the territory of India 
to the territory of Pakistan. Article 6 deals with migration into India which con- 
fers citizenship and Article 7 deals with migration from India which disables a 
person from claiming citizenship of India at the commencement of the Consti- 
tution. The expression ‘“migrated” could have different meanings in the two 
Articles.® 

7‘9. Article 7, Migration — Meaning of. 

In October or November, 1947, men’s minds were in a state of flux. 
The partition of India and the events that followed in its wake in both 
Pakistan and India were unprecedented and it is difficult to cite any historical 
precedent for the situation that aro'se. Minds of people affected by this parti- 
tion and who were living in those parts, were completely unhinged and un- 
balanced and there was hardly any occassion to form intentions requisite for 
acquiring domicile in one place or another. People vacillated and altered their 
programmes from day to day as events happened. They went backward and 
and forward ; families were sent from one place to another for the sake of 
of safety.^ “Most of those displaced from West Pakistan had no permanent 
homes in India where they could go and take up abode. They overnight 
became refugees, living in camps in Pakistan or in India. No one, as a matter 
of fact at the moment thought that when he was leaving Pakistan for India 
or vice versa that he was doing so for ever or that he was for ever abondon- 
ing the place of his ancestors.® 

The word “migrated” is capable both of a narrower meaning as well as 
of a wider meaning. In its narrower connotation it means going from one 
place to another with the intention of residing permanently in the latter place; 
in its wider connotation it simply'means going from one place to another 
,, whether or not with any intention of permanent residence in the latter place. Dic- 
' tionary meaning of the word “migrate” means “to go from one place to another; 

• especially to move from one country, region or place or abode or sojourn to 
another, with a view to residence; to move, ‘to change one’s place of residence”. 
It will be seen that if the narrower meaning is given an intention to settle in the 


1. Kulathilv. Stale of Kerala, 1966 SC 1614(1622). 

2. Ibid. 

3. Kulathll v. State of Kerala, 1966 SC 1614 (1617) Para 7. 
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place to vyhich a person moves on migration is necessnry. On the other hand 
if the wider meaning is given all that is necessary is that there should be 
movement from one place to another whether or not there is any intention of 
settlement in the place to which one moves.’’ 

The word “migrate” is used in more senses than one ; In some contexts 
it meams movement from one region or country to another implying intention 
to settle in a new land permanently : it in other contexts means movement 
from one place to another without an intention to settle permanently in that 
other place. 

In Shanno Devi v. Mangal Sain. the dispute arose in an election case, 
Mangal Sain who was born in 1927 of Indian parents in the territory which 
since August 15, 1947 had become part of, Pakistan, moved in 1944 to 
Jullunder, and thereafter lived in the territory which was patt of India, except 
for a short period when he went to Burma. It was contended in an election 
dispute that Mangal Sain was not a citizen of India and, therefore, could not 
stand for election. That contention was rejected by the Court on the finding 
that there respondent Mangal Sain who had earlier moved from a place in 
Pakistan to Jullunder had definitely made up his mind to make India his 
permaneht home and, therefore, he statished the first requirement of Art. 6 
after migration to the territory of India from the territory now included in 
Pakistan and it being established that Mangal Sain was born in India as defined 
in the Government of Cl. (a) of Art. 6. The Court in that case regarded 
movement from one lerritoiy to another, with intention to to reside permanently 
in the new territory as a necessary ingredient. 

During 1947-48 there were many cases where people had migrated to 
Pakistan and then came back to India and claimed citizenship of India. In this 
connection question arose as to what in the meaning of the word migrate in 
Article 7 of the constitution. In Sfa*e oj Bihar v. .4niar Singh,-^ the question was 
whether one Kumar Rani Sayeeda Khatton was, because of migration from the 
territory of India after March, I, 1947, not to be deemed a citizen of India. 
Kumari Rani who was born in the territory of India and had married Captain 
MahaiaJ Kumar Gopal Satan Narayan Singh of Gaya in 1920 left for Karachi 
in July 1948 and returned to India in December 1948 on a temporary permit. 
She again left for Rakistan in April 1949 on the expiry of the permit. Herclaim 
that she went to Pakistan temporarily for medical treatment was not accepted. 
She obtained a permit for permanent return and came to India in 1950. This 
permit was later cancelled, and she was directed to leave India. In a petition 
filed before the High Court of Patna it was declared that Kumar Rani was a 
citizen of India and the order directing her to leave India was set aside. 
The Supreme Court reversed the order of the High Court holding 
that since Kumar Rani had migrated fiom the territory of India to 
the territory of Pakistan, she had disqualified herself from claiming 
citizenship of India. The facts proved in Kumar Amar Singh's case, disclose 
that there was no evidence tending to show that Kumar Rani had 
entertained at any time before , the commencement of the Constitution an 
intention permanently to reside in Pakistan. Her husband was in India, her 
property was in India and she had gone to Pakistan for about eight months in 
the year 1948 and thereafter in April 1949. The Court did not accept the 
view that to attract Art. 7, migration from the territory of India must be 


1. Kutathil V. State of Kerala, 1966 SC 1614. 

2. (1961) 1 SCR 576: AIR 1961 SC 58. 
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wiUi an intention permanently to reside in the territory now included in 
Pakistan. This case show that if migration was voluntary and not with a 
specific purpose and for a short and limited period, Art. 7 would apply 
irrespective of the fact whether the migration was with the intention of residing 
permanently in the place to which the person migrated.” 

In Kulathil v. State of Kerala one contention on behalf of Aboobacker was 
that Art. 7 had no application because migration contemplated in the Article 
must be with the intention to leave India permanently and settle finally in 
Pakistan and that as Aboobaker or as a minor at the time he left India he could 
not be imputed with any such intention and in any case he had no such 
intention because he had simply to Karachi in search of livelihood. The 
Supreme Court by majority held that the narrower meaning given to the 
word “migrated” in Shanno Devi's^ case as used in Art. 6 was not correct 
and that the word used in Arts. 6 and 7 had the wider meaning, namely, coming 
or going from one place to another, whether or not with the intention of 
residence in the latter place, subject to the qualification that the movement 
should have been voluntary and should not have been for a specific purpose and 
for a short and a limited period. A case where a person went on what 
may be called a visit from the territory of India to the territory of Pakistan for 
a short and a limited period with a specific purpose would not be covered by 
the word “migrated” as used in Art. 7. Similarly a case where a person was 
forced to go from the territory of India to the territory of Pakistan as, for 
example, where he might have been kidnapped or abducted would not be 
covered by the word ‘migrated’ as used in Art 7.'* 

Since the decision of the Supreme Court in Kulathil Mammti v. State of 
Kerala,'' it is the view of the Supreme Court that migration in its wider con- 
notation going from one place J:o another whether or not with the intention of 
permanent residence in that place.” 

Both the Articles 6 and 7 are silent on the question of domicile and the 
presence of the nonobstante clause in the beginning of these Articles clearly 
shows that the concept of domicile was not to be brought into there when 
deciding who shall be deemed citizens of India (Article 6) or who shall not be 
deemed citizens of India (Article 7) notwithstanding that such concept was 
present in Article 5. There two Articles make special provisions for dealing with 
the abnormal situation created by large movement of population from one 
side to the other and vice versa and lay down special criteria of their own, in 
one case for deciding, who shall be deemed to be citizens of India and in the 
other case who shall not be deemed to be such citizen.’ 

710. Article 8. 

Notwithstanding anything in Article 5, any person who are either of 
whose parents or any of whose- grand-parents was born in India as defined in 
the Government of India Act, 1935 (as orginally enacted) and who was ordi- 

1. 1966 SC 1614. 

2. 1966 SC 1614 (1618). 

3. Shanno Devi v. Manga! Sain, 1961 SC 58. 

4. 1966 SC 1614. 

5. 1966 SC 1614. 

6. Abdus Samad v. State of West Bengal, 1973 SC 505 (506). 

7. 1966 SC1614 (1616). 
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narily residing in any country outside India as so defined shall be deemed to 
be a citizen of India if he had been registered as a citizen of India by the 
diplomatic or consular representative of India in the country where he was for 
the time being residing on an application made by him therefor to such diplo- 
matic or consular representative, whether before or after the commencement of 
the Constitution, in the form and manner prescribed by the Government of 
the Dominion of India or the Government of India. ^ 

7*11. Article 9. 

No person could be a citizen of India by virture of Article 5, or be 
deemed to be citizen of India by virtue of Article 6 or Article 8, if he has 
voluntraily acquired the citizenship of any foreign State. ^ 

A “Foreign State” means any state other than India, ^ but subject to 
any law made by Parliament, the President may by order declare any state not 
to be a foreign state for such purposes as may be specified in the order. ^ 
By the Constitution (Declaration as to Foreign States order 1950) issued on 
January 24, 1950 every country with in the Common- wealth was declared 
not to be a Foreign State for the purposes of the Constitution. 

In dealing with the cases falling under Art. 9 it is necessary to take 
recourse to the relevant provisions of the Citizenship Act 1955, and rules framed 
thereunder, in I zhar Ahmed Khanw, Union of Jndia^ it was held by the 
Supreme Court that Rule 3 of Schedule III, framed under Section 9 (2) 
of the Citizenship Act was valid, and so, whenever a question as to whether 
a person had acquired the citizenship of a foreign State fell to be con- 
sidered, the jurisdicition to decide that question would vest exclusively 
in the Government of India, and in determining the said question the Govern- 
ment of India as prescribed by the relevant rules, it would not be open to 
any State to prosecute the said person on the basis that he had lost 
his citizenship of India and had acquired the citizenship of a foreign 
country. A decision by the Government of India, is a condition precedent in 
that behalf. « 

Article 7 came up for consideration in State of Madhya Pradesh v. 
Peer MohdJ^ And it was held that it did not apply to a case of 
acquisition of foreign citizenship after the Constitution came into force 
but only applied to such cases where foreign citizenship was acquired 
before the Constitution commenced. By oversight however in Abdul Sattar 
Haji Ibrahim Patel v. State of Gujarat,^ it has been stated that cases 
m which migration had taken place after January 26, 1950 fall to be considered 
under Art. 9 of the Constitution. Article 9 does not use ^le word “migration” 
and deals only with voluntary acquisition of citizenship of a foregin State 
before the Constituton came into force as already decided in Peer Mohd's 
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8. AIR 1965 SC 810. 

19 



146 


The Constitution of India 


7 - 13 . 


casc.^ We have thought it fit to refer to Art. 9 to Sat tar case.® Cases of 
voluntary acquisition of foreign citizenship after the commencment of the 
Constitution have to be dealt with by the Government of India under the 
Citizenship Act, 1955. ^ 

In Ahdu! Sattar v, State of Gujarat,^ the appellant is being prosecuted 
under Section 14 of the Foreigners Act, 1946 (XXXI of 1946). In determining 
the question as to whether he is a foreigner within the meaning of the said Act 
or not, Section 9 of the said Act will have to be borne in mind. Section 9 
applies to all cases under the Act which do not fall under Section 8, and this 
case does not fall under Section 8, and so. Section 9 is relevant. Under this 
section, the legislature has placed, the burden of proof on fi person who is 
accused of an offence punishable under Section 14. This section provides 
inter alia that where any question arises with reference to the said Act, or any 
order made, or direction given thereunder, whether any person is or is not a 
foreigner, the onus of proving that such a person is not a foreigner, shall 
notwithstanding anything contained in the Indian Evidence Act, lie upon 
such person : so that in the present proceedings in deciding the question as to 
whether the appellant was an Indian citizen within the meaning of Act. 5, the 
onus of proof will he to be placed on the appellant to show that he was 
domiciled in the territory of India on January 26, 1950 and that he satisfied 
one of the three conditions prescribed by els. (a) (b) and (c) of the 
said Article. It is on this basis that the trial of the appellant will have to 
proceed. 

712. Article 10. 

Every person who is or is deemed to be a citizen of India under 
any of the foregoing provisions of this Part shall, subject to the provi- 
sions of any law that may be ^ made by Parliament, continue to be such 
citizen.^ 


7*13. Article 11 — Citizenship Act. 

Art. 1 1 of the Constitution provides that nothing in Articles, 5 to 10 shall 
derogate from the power of Parliament to make any provision with respect to 
the acquisition and termination of citizenship and all other matters relating to 
citizenship.^ 

The Parliament enacted the Citizenship Act 57 of 1955 : under the Act 
Indian Citizenship is acquired by birth, ^ by descent,^ by registration,^ and 
by incorporation of territory^^. 


1. (1963) Supp. (1) SCR 429: AIR 1963 SC 645. 
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3. Kulathi v. State of Kerala, 1966 SC 1619. 

4. Abdul Sattar v. State of Gujarat, 1965 SC 810 (813). 

5. Constitution, Art. 10. 

6. Constitution, Art. \{ See Sections 3 to 10 of the Citizenship Act, 1955 and the 
Citizenship Rules, 1956. 
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Every person born in India on or after 26th January, 1950 shall be a 
citizen of India unless if at the time of his birth his father possessed such 
immunity from such and legal process as was accorded to an envoy of a 
foreign sovereign power accredited to the President of India and was not a 
citizen of India, or his father was an enemy alien and the birth occurred in a 
place then under occupation by the enemy. ^ 

A person born outside India on or after the 26th January, 1950 shall be a 
citizen by descent if his father was a citizen of India at the time of his birth. 
But if the father of such a person was a citizen of India by descent only that 
person shall not be a citizen of India unless his birth was registered at an Indian 
consulate within one year of its occurrence, or at the commencement of the 
Citizenship Act whichever is later, or with the permission of the Central Govern- 
ment after the expiry of such period of *if his father was, at the time of his 
birth, in service under a Government of India. ^ 

Persons belonging to any of the following categories who are not already 
citizens of India by virtues of the Constitution or by virtue of any of the provi- 
sions of the Citizenship Act may apply to the prescribed authority for being 
registered as a citizen of India. 

Person of Indian origin {i.e. if he or either of his parents or any of his 
grand parents) was born in undivided India (1) who are ordinarily resident in 
any country or place outside undivided India, ^ or (2) who are ordinarily resi- 
dent in India and have been so resident for six months immediately before 
making an application for registration,^ (3) Women or (4) minor children of 
persons who are citizens of India, and (5) persons of full age and capacity who 
are citizens of a country specified in Schedule I to the Act. 

No person being of full age shall be registered as a citizen of India until 
he has taken the oath of allegiance in the prescribed form.*^ No person who 
has renounced or has been deprived of his Indian citizenship or his Indian 
citizenship has been terminated under the Act, shall be registered as a citizen 
of India except by order of the Central Government.® 

7' 14. Citizenships by naturalization. 

Naturalization is the act of adopting a foreigner and clothing him with the 
privileges of a native citizen.'^ Any person of full age and capacity who is not 
a citizen of a country specified in the first schedule may apply in the prescribed 
manner for the grant of a certificate of naturalization^ the Government of India 
may, if satisfied that the applicant is qualified for naturalization grant him a 
certificate of naturalization under the third schedule. It in the opinion of the 
Central Government, the applicant is a person who has rendered distinguished 
service to the cause of science, philosophy, art, literature, world peace or 
human progress generally, it may waive all or any of the conditions specified 
in the third schedule.® 

1. The Citizenship Act, Section 3 (2) (a) (b). 

2. Section 4(1), Proviso (a) (b). 

3. Section 5 (1) (b). 

4. Section 5 (1) (a). 

5. Section 5 (2). 

6. Section 5 (3). 

7. Blacks : Law Dictionary ^ 4th Ed. p. 1 178. 

8. The Citizenship Act, 

9. Section 6, Proviso. 
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The person to whom a certificate of naturalization is granted, shall 
on taking the oath of allegiance in the prescribed form, be a citizen 
of India by naturalization as from the date on which that certificate is 
granted.^ No alien has the slightest right to naturalization unless all statutory 
requirements.are complied with ;.aad every certificate ; of citizenship, must be 
treated as'granted upon , condition/ that the ■.government may challenge Jt and 
demand its concellation- unless issued- in.accordance with-.suchi requirements 
This -insistence on strict, compliance -with the statutory-xonditions precedent to 
naturalisation is simply ' 'an . acknowledgment of the fact 'that Parlianaent alone 
has the constitutional authority to prescribe rules for naturalization. ^ Before 
sustaining any decision to impose the grave consequences of denaturalization, 
the courts have regarded it as their duty to scrutinize the record with the 
utmost care construing the facts and the law as far as is reasonably possible in 
favour of the citizen.* 

The individual seeks to retain his citizenship right to full and equal status 
in our national community, a right conferring ^nefits of inestimable value 
upon those who possess it. 'The freedoms and opportunities secured by the Indian 
citizenship have been treasured by persons fortunate enough to be born with 
them. Indeed citizenship has been described as man’s ' basic right for it is 
nothing less that the right to have rights and the effects of its loss justly have 
been called more serious than a taking of ones property, or the imposition 
of a fine or other penalty.”® 

Any citizen of India of full age and capacity who is also a citizen or 
national of another country may renounce his Indian Citizenship by giving a 
declaration to the effect in the prescribed form. Upon registration of that declara- 
tion he shall cease to be a citizen of India where made person cease to be a citizen 
of India every minor child of that person there upon cease to be a citizen of India. 

7 . 15 . Citizens — The rights and obligations. 

The term citizen as understood in our law is precisely analogous to the 
term “subject” in the common law of England. Under our Constitution there 
are Citizens but no subjects.^ 

Citizens are the members of the political community to which they 
belong. They are the people who compose the community and who in their 
associated capacities, have established or submitted themselves to the dominion 
of, a government for the promotion of their general welfare, and the protec- 
tion of their individual as well as their collective rights. 

A citizen is free to reside abroad -indefinitely without sufiering loss of 
citizenship. But the Government of India, possesses the power, inherent in 
sovereignty to require the return to India, of a citizen resident elswhere, when- 
ever the public interest requires it, and to penalise him in case of refusal. 

Constitutional rights of Citizens of India are not '^lost by a temporary 
absenee from India and they arc entitled, when they return, to all the 

1. The Citizenship Act, Section 6 (2). 

2. United States v. Ginsberg, 61 L. cd. 853. 

3. Fedorenko v. United States, 66 L. cd. 2d 686 (701). 

4. lbid.,p.m. 

5. Ibid,p.m. 

6. Cheskola v. Georgia, 11 L. ed. 440. 

7. United States v. Gruikshank, 23 L. cd. 588. 

8. Blackmetv. United States, 16 L.ed. 375. 
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protection which they had when they left.^ An Indian Citizen owes allegience 
to India whereever he may reside. 

Absent War, there is no way to keep a Citizent from travelling within or 
without the country unless there is power to detain him. A Citizens right of 
exit can be regulated only in pursuant to the lawmaking functions of the 
Parliament. As Citizenship is membership in a political society it implies a 
duty of allegience on the part of the member and a duty of protection on the 
part of the society. There are reciprocal obligations one being compensation 
for the other. 2 

Every citizen owes the duty according to his capacity to support and 
defend the Government, Central and State against all enemies. 

7*16. Fundamental Duties. 

By the 42nd Amendment of the Constitution, adopted in 1976, funda- 
mental duties of the citizens were enumerated. Article 51-A in Part IV A pres- 
cribed the Fundamental Duties : 

The Fundamental Duties are: 

(a) to abide by the Constitution and respect its ideals and institu- 
tions, the National Flag and the National Anthem; 

(b) to cherish and follow the noble ideals which inspired our national 
struggle for freedom; 

(c) to uphold and protect the sovereignty, unity and integrity of 
India; 

(d) to defend the country and render national service when called 
upon to do so; 

(e) to promote harmony and the spirit of common brotherhood 
amongst ail the people of India transcending religious, linguistic and 
regional or sectional diversities; to renounce practices derogatery to the 
dignity of women; 

(f) to value and preserve the rich heritage of our composite culture; 

(g) to protect 'and improve the natural environment including 
forests, lakes, rivers and wild life, and to have compassion for living 
creatures; 

• 

(h) to develop the scientific temper, humanism and the spirit of 
inquiry and reform; 

(i) to safeguard public property and to abjure violence; 

(j) to strive towards excellence in all spheres of individual and 
collective activity so that the nation constantly rises to higher levels of 
endeavour and achievement. 

No penalty has been prescribed for deriliction of any of the duties and so 
long the breach of any of the duties is made penal or a crime, the Duties will 
remain, only moral principles without any sanction. 

1. United States v. Ju Toy, 49 L. ed. 1044 (Dissent). 

2. Lurla v. United States, 58 L. ed. 101 (105) i 
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7 * 17 . Loss of Citizenship, 

Citizenship is not a license that expires upon misbehaviour. The duties 
of citizenship are numerous, and the discharge of many of these obligations 
is essential to the security and well-being of the Nation. The citizen who 
fails to pay his taxes or to abide by the laws safeguarding the integrity of 
elections deals a dangerous blow to his country. But could a citizen be deprived 
of his nationality for evading these basic responsibilities of citizenship ? In time 
of war the citizen's duties include not only the military defense of the Nation 
but also full participation in the manifold activities of the civilian ranks. 
Failure to perform any of these obligations may cause the Nation serious 
injury, and, in appropriate circumstances, the punishing power is available to 
deal with derilictions of duty. But citizenship is not lost every time a duty 
of citizenship is shirked. \nd the deprivation of citizenship is not a weapon 
that the Government may use to express its displeasure at a citizen’s conduct, 
however reprehensible that conduct may be. As long as a person does not 
voluntarily renounce or abandon his citizenship, his fundamental right of 
citizenship is secure. ^ 

In Trop v. Dulles, Warren* C. J. said : 

“We believe that use of denationalization as punishment is barred 
by' the Eighth Amendment. There may be involved no physical 
mistreatment, no primitive torture. There is instead the total destruction 
of the individual's status in organized society. It is a form punishment 
more primitive than torture, for it destroys for the individual the political 
existence that was centuries in the development. The punishment strips 
the citizen of his status in the national and international political commu- 
nity. His very existence is at the sufferance of the country in which he 
happens to find himself.” 

7-18. Corporation — No a citizen. 

A Corporation may claim a nationality which ordinarily is determined by 
the place of its incorporation. But the question still remains whether 
“nationality” and “citizenship” are interchangeable terms. “Nationality” has 
reference to the jural relationship which may arise for consideration under 
international law. On the other hand “Citizenship” has reference to the 
jural relationship under municipal law. In other words, nationality determines 
the civil rights of a person, natural or artificial, particularly with reference to 
international law, whereas citizenship is intimately connected with civil rights 
under municipal law^. Hence all citizens are nationals of a particular State 
but all nationals may not be citizens of the State. In other words citizens are 
those persons who have full political rights as distinguished from nationals 
may not be citizens of the State. In other words citizens are those persons who 
have full political rights as distinguished from nationals who may not enjoy 
full political rights and are still domiciled in that country.^ 

A corporation may have nationality in accordance with the country of 
their incorporation; but that does not necessarily confer citizenship on them. 
Part II of the Constitution when it deals with citizenship refers to natural 
persons only. This is further made absolutely clear by the Citizenship Act 
which deals with citizenship after the Constitution came into force and confines 

1. Pritchett : American Constitutional Issues, p. 447-48. 

2. 2L.ed. 2d 630. 

3. State Trading Corporation of India v. Commercial Tax Officer, 1W3 SC 1811 (1819), 
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it only to natural persons. These cannot be citizens of this country who are 
neither to be found within the four-corners of Part II of the Constitution or 
within the four-corners of the Citizenship Act. These two provisions are 
completely exhaustive of the citizens of this country. Part II dealings with 
citizens on the date the Constitution came into force and the Citizenship Act 
dealing with citizens thereafter. The fact that corporations may be nationals 
of the country for purposes of international law will not make them citizens 
of this country for purposes of municipal law or the Constitution. The word 
"citizen” used in Article 19 of the Constitution was not used in a different 
sense from that in which it was used in Part II of the Constitution. i 

\ 

The question may be looked at from another point of view. Article 19 
lays down that all citizens shall have the right to freedoms enumerated in 
clauses (a) to (g). Those freedoms, each and all of them, are available to 
“all citizens”. The Article does not say that those freedoms, or only such of 
them as may be appropriate to particular classes of citizens shall be available 
to them. If the Court were to hold that a corporation is a citizen within the 
meaning of Article 19, then all the rights contained in clauses (aj to (g) should 
be available to a corporation. But clearly some of them, particularly those 
contained in clauses (b), (d) and (e) cannot possibly have any application to a 
corporation. It is thus clear that the rights of citizenship envisaged in 
Article 19 are not wholly appropriate to a corporate body. In other words, 
the rights of citizenship and the rights flowing from the nationality or domicile 
of a corporation are not conterminous. It would thus appear that the makers 
of the Constitution had altogther left out of consideration juristic persons 
when they enacted Part II of the Constitution relating to “citizenship”, and 
made a clear distinction between “persons and “citizens” in Part III of the 
Constitution. Part III, which proclaims fundamental rights, was very accu- 
rately drafted, delimiting those rights like freedoms of speech and expression, 
the right to assemble peaceably, the right to practice any profession, etc., as 
belonging to “citizens” only and those more general rights like the right to 
equality before the law, as belanging to “all persons”. ^ 

In S. T. Corporation v. Commercial Tax Officer^ on an examination of 
the relevant provisions of the Constitution and the Citizenship Act the Supreme 
Court reached the conclusion that they did not contemplate a corporation as a 
citizen. 

It is not possible to pierce the veil of incorporation in our country to 
determine the citizenship of the members and then to give the corporation the 
benefit of Article 19. ‘ 


1. State Trading Corp. of India v. Commercial Tax Officer^ 1963 S. C. 1811 (1821) 

2. State Trading Corporation of India v. Commercial Tax Officer^ 1963 SC 1811 

Municipal Committee y. State of Punjab, \ SCC 475: 1969 SC 1100; 5/a/e 

of Gujarat v. Sri Ambika Mills, 1975 SCC 1300. 

3. 1963 SC 1811. 

4 . State Traaing Corporation of India v. Commercial Tax Officer, 1963 SC 1811. 
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8"1. Bill of Rights— In History. 

The one essential quality of Constitutionalism says, Mcliwain, is as a 
legal limitation on Government. Tom Paine wrote that a constitution is “to 
* liberty, what a grammer is to language.*’ Of course, a written constitution 
is not necessary to the protection of civil liberties, as English experience so well 
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demonstrates. In accordance with British Jurisprudence, no member of the 
executive can interfere with the liberty of or property of a British Subject 
except on the condition that he can support the legality of his action before a 
Court of Justice. And it is the tradition of British Justice that Judges should 
not shrink from deciding such issues in the face of the Executive.* And the 
most elaborate safeguards in a written constitution will be meaningless unless 
the country to which they apply has a tradition which makes freedom a value 
of the highest order, and unless there are the resources, the opportunities, and 
the will to protect the principles of an open society from attack or frustra- 
tion. Centuries of struggle in England to achieve political institutions which 
would aim toward equality before the law and equalization of political power, 
resulting in such documents as Magna Carta (1215), the Petition of Rights (1628), 
and the Bill of Rights (1689) were a living part of early American tradition. 
The writings of the seventeenth and eighteenth-centruy political philosophers, 
particularly Locke, with their notions about natural law and the origins of 
government in a compact freely entered into by its citizens, were an essential 
element in American Revolutionary thought. The Declaration of Independence 
put these ideas about liberty and equality into classic pharascology.'-* As a 
matter of fact, the theory of the Constitutional Convention was that the 
traditional liberties did not need much in the way of specific con.stitutional 
piotcction. The basic concept of limited national Government was to be 
achieved by division of functions, separation of powers, checks and balances, 
calculated to frustrate any drive toward dictatorial power. Thus individual 
liberty did not need to be planned for. It would come automatically as the 
by-product of a system of economic opportunity, social mobility, and political 
responsibility. When the proposed Constitution went to the states for ratifica- 
tion, it quickly became apparent that the framers’ view of civil liberties as 
needing no special protection in the new charter was not widely shared. In 
several of the important states ratification was secured only on the understand- 
ing that amendments protecting individual rights would be immediately added 
to the Constitution. In his first inaugural address, Washington urged Congress 
to give careful attention to the demand for these amendment. Twelve amend- 
ments were approved by the Senate and after concurrence by the House, they 
were sent to the states on September 25, 1789.^ The ten amendments can be 
thought of as falling into four categories. The First, and justly most famous 
of the amendments, covers freedom of speech, press, assembly, and religion. 
The Second and Third, which are of little contemporary significance, deal 
with the right of the people to keep and bear arms, and the quartering of 
soliders in private homes. The Fourth through the Eighth are concerned 
primarily with procedural protections in criminal trials, but other matters are 
also covered, such as the prohibition on taking of private property for public 
use without just compensation. Finally, the Ninth and Tenth Amendments 
are simply declaratory of the existing constitutional situation. The Ninth 
Amendment provides that the enumeration of certain rights in the Constitution 
shall not be construed to deny or disparage others retained by the jMople. The 
Tenth concerns primarily state powers rather than individual rights. Only 
gradually did the conception grow that these ten amendments constituted a 
great Bill of Rights."* Difference of opinion arose as to whether the provisions 
of the Bill of Rights, and more particularly the first eight amendments, were 
applicable to the federal government alone, or whether they also affected the 

1. Eshugbayl Eleko v. Nigeria Government, 1931 AC 662. 

2. Pritchet : American Constitution, 285-86. 

3. p. 286. 287. 

4. Ibid. 

20 
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^ntes. The Supreme Court as early as 1833, in an unanimous opinion written 
jw Chief Justice Marshall, ruled that these amendments were ioappHcabie to 
the states . ' 


Fourteenth Amendment 


added in 1968, 


Section 1 of which reads, 
and subject to the 



leges or immunities of citizens of the United States; nor shall any 
deprive any person of life, liberty, or property, without due process of law; nor 
deny to person within its jurisdiction the equal protection of the^laws. 


Assurance that rights are secure tends to diminish fear and jealousy of strong 
Government, and by making us feel safe to live under it makes for its better 
support. Without promise of a limiting Bill of Rights it is doubtful if our 
Constitution could have mustered enough strength to enable its ratification. 
To enforce those rights today is not to choose weak Government over strong 
Government. 


The very purpose of a Bill of Rights was to withdraw certain subjects from 
tjljue vicissitudes of political controversy, to place them beyond the reach of 
inaj.oritics and officials and to establish them as legal principles to be applied 
by the courts. One’s right to life, liberty, and property* to free speech, a free 
press, freedom of worship and assembly, and other fundamental rights may 
not be submitted to vote; they depend on the outcome of no elections.* 

There are no Bill of Rights in England for the precise reason that Parlia- 
ment is Sovereign. For a like reasons there was no such thing as Bill of Rights 
in the British Dominions. 


Lord Hailsham (of St. Marylebone) speaking perhaps as a politician rather 
than a lawyer, is on record as urging the need for a Bill of Rights in order 
to restrain “socialist” legislation. (See the Times, May 16, 19 and 20, 1975). 
And, according to Zander (op. cit. p. 31), Sir Keith Joseph seems to believe 
that a Bill of Rights would prevent a Government from enacting legislation 
providing for compulsory purchase of housing. 


Sir Leslie Scarman argues^ that when times are normal and fear is not 
stalking the ’land, English law sturdily protects the freedom of the individual, but 
when times are abnormally alive with fear and prejudice, the common law is 
at a disadvantage : it cannot resist the will, however frightened and prejudiced 
it may be, of Parliament.*’ 

The Government of the India Act, 1919 had not recognised the Funda- 
ipental Rights. The NTehru Report, 1929 had made a demand for inclusion of 
Bill of Rights in the Constitutions to be framed in the future. The Simon 
Commission has said in its report : 

“We are aware that such provisions have been inserted in many Constitu- 
tions, notably in those of the European States formed after the war. Experience^ 
however, has not shown them to be of any great practical value. Abstract 
declarations are useless, unless there exist the will and the means to' make 
them effective.” 


1. Barron v. Baltimore, 1 Pet. 243, 

2. Hamlyns "Lectwres.., English Law.., The New Dimensions^ p. 15, ^ 

3. 39 Modern Law Review \2\...Do we need a Bill of Rights.,. Lloyd of itampstead, the 
author has strongly opposed the idea of having a Bill of rights. 
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The Joint Committee on Indian Constitutional Reforms agreed with this 
observation. The result was there was no chapter an Fundamental Rights in 
the Government of India Act, 1935. 

#*2. Bill of Rights — Need not be a Bill of Human Rights. 

It is not necessary that a Bill of Rights, must be a Bill of Human Rights. 
Some Rill of Rights do prefers to be Bills of Human Rights, perhaps the most 
famous case is that of the French “Declaration of Rights of Man and citizen’’ 
The basic law in the Constitution of the Federal German Republic opens with 
a commitment to Human Rights. But several of the Basic Rights in the West 
German Constitution are cxpessly said to be not Human Rights but the Rights 
of the German People. While the Fundamental Rights in the Irish Constitution 
owe that inspiration from the Natural Law. tiadilions of Human Rights, they 
are expressly said to be the Rights of Irish Citizens. 

The preamble to the United Nations “Universal Declaration of Human 
Rights” opens with the assertion that : “the recognition of the inherent dignity 
and equal inalienable rights, of all members of the human family is the 
foundation of freedom, justice, and peace in the world". There is a similar 
assertion in the beginning of the European “Convention for the Protection of 
Human Rights and Fundamental Freedoms". Nowhere in the Universal Declara- 
tion of Rights or in the Convention is there any mention about the idea of 
Human Rights. 

“What exactly is it that" G. E. Moore said “we are saying when we say 
that certain rights arc Human Rights ? Upon what principle can those rights 
which are “Human’’ be differentiated from tho.se which are not ? In short how 
should we think of Human Rights and perhaps the most obvious way is hn 
Cranston’s words‘ as ‘the rights of Human beings in all places and at all times’. 
The principle which distinguishes them is that they arc the rights which people 
have not in virtue of nationality, sex. marital status, occupation, or any 
particular social or cultural characteristic, but simply as human beings. Can 
there be such rights’’?.* 

8'3. Background of our fundamental rights. 

The promotion and protection of universal respect for and observance of 
human rights and fundamental freedoms, was the concern of the C onstituent 
Assembly. The roots of this concern may be traced to the humanist traditions 
of the Renaissance to the struggle for self determination, independence and 
equality that has taken place and is still proceeding in many parts of the world ; 
to the philosophical concepts of such men as John Locke of England, Jean 
jj^cques Rotisseau of France. Thomtts Jefferson of the United States of America, 
Karl Marx of Germany and V. 1. Lenin of Russia; and to the impact of such 
events as the issqqnce of the Magna Carta by King John of England in 1215, the 
^4PptiOQ of the Habeas Corpus Act by the British Parliament in 1679, the 

? rpclqmqtio(t of the Declaration of Independence by representatives of the 
3 North American Colonies in 1776, the adoption of the declaration of the 
Itght&of Mno and of the Citizen by the National Assembly of France in 1794 
qnd the piAlicntion of the Communist Manifesto in 1848. 

Locke and Thomas Jefferson, considered individualism as a necessary 
prerequisite to the liberation of man from tyranny, monarchical and non- 

1. M. Cranston ... Rights Today, 1962. 

2. Milne, A.J.M : ‘Should we have a BUI of Rights' 40 MLR 389. 
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representative government such important concepts as natural rights, the 
social contract, government by concent were all dependent on the concept of 
individualism. 

Put simply, the concept of individualism established the matter 
of priority. Who is ultimately such as a man and his conscience, or the State ? 
In Western democratic theory, emphasis was given to the priority of man. Man 
came first and was “endowed by his creator with certain inalienable rights”. 
From this it followed that since man had natural rights at birth, the State was 
not the grantor of those rights. This meant that the state could neither give 
man his rights nor take them away. Since man and his rights existed prior to 
the establishment of Government, man and his rights could not be bargained 
away when Government was established. ^ The American Declaration 
eloquently presents : 

“We hold these truths to be self-evident, that all men are created equal, 
that they are endowed by their creator with certain inalienable rights; that 
among these are life, liberty and pursuit of happiness, to secure these rights 

governments are instituted among men their just powers are derived 

from the consent of the governed; that whenever any form of Government 
becomes destructive of these ends, it is the right of the people to alter or 
to abolish it, and to institute a new Government.” 

Rousseau's political doctrine excludes any balance or equalibrium of 
powers, there is in the State only one supreme power to which all others are 
subordinated. The sovereign people can at any time change its rulers and its 
laws or modify the form of its governmental administration and the constitu- 
tion of the State. In principle there is nothing it cannot do.® According to 
Rousseau’s sovereignty was an inalienable right of the people and that no 
Government even as delegate of the people could properly claim any share 
whatever in the exercise of sovereign power Rousseau was vindicated 
historically by the success of the American Revolution and the opening 
words of the Constitution of the United States “We the people” were 
of the spirit of Rousseau.® In the French R-evolution the French 
nation discovered its communal solidarity in the birth of individual freedom 
and popular Government. Since then the message of Rousseau has been 
carried to all corners of the world and its vitality and persistent timeliness 
continue to inspire free men every where. Ever since the French Revolution 
people came to feel that the maintenance of law and order was not enough 
in itself to justify political action. Individual happiness and social justice 
came also to be reackoned as values, values in terms of which it was right to 
make demands legal equality and, intellectual freedom. 

The communist tpanifesto issued in 1848, had as its object the proclama- 
tion of the dissolution of bourgeois property. It said* : “The history of all 
hitherto existing society is the history of class struggles. Freeman and slave, 
patrician and plebeian. Lord and l^erf, in a word oppressor and oppressed 
stood in constant opposition to one another, carried on an uninterrupted, now 
hidden, now open fight, a fight that each time ended either in a revolutionary 
reconstitution of society at large, or in the common ruin of the contending 
classes. Don’t wrangle with us so long as you apply, to our intended abolition 
of bourgeois property, the standard of your bourgeois notions of freedom, 

1. y/aaby... Political Science, p. 291. 

2. Encyclopedia of Social Science, Vol. 13 p. 567. 

3. Ebensteia : Political Thinkers, p. 441. 

4. Laski : Communist Manifesto. 
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culture, law, etc. Your every ideas are but the outgrowth of the conditions 
of your bourgeois property, just as your Jurisprudence is but the will of your 
class made into a law for all, a will whose essential character and direction 
are determined by the economical conditions of existence of your class'’. The 
communists desdain to conceal their views and aims. They openly declare that 
their ends can be attained only for the forcible overthrow of all existing social 
conditions. Let the ruling classes tremble at a communist revolution. The 
proletarians have nothing to lose but their chains. They have a world to win. 
Working men of all countries unite”. 

Lenin fully accepted the Marxian thesis that the transitional state between 
capitalism and communism, could be only the revolutionary dictatorship of the 
proletariat. He denied that capitalism and democracy were comparable, and 
affirmed that under capitalism democracy always remained a democracy for 
the minority, only for the rich. 

Even with the American Revolution natural law ideas were beginning 
to wane. Nations soon arose which gave support to maintaining temporal 
governments usually at the expence of denying individual freedoms. The 
rights of man were being replaced by a nation about the rights of society. 
Over a hundred years ago the German poet Heine warned the French not to 
underestimate the power of ideas. : He spoke of Kant's Critique oj Pure 
Re^json as the sword with which European deism had been decapitated, and 
described the works of Rousseau as the blood stained weapon which, in the 
hands of Robespierre had destroyed the old regime, and prophesised that the 
romantic faith of Fichte and Schelling would one day be turned, with terrible 
effect by their fanatical German followers, against the liberal culture of the 
West. The facts have not wholly belied this prediction”.^ Hegals philosophy 
of the moral superiority of the state over the individual gave support to a 
doctrine which found fulfilment in Nazi Germany. 

In the first half of the twentieth century, at the close of the First World 
War, international concern with human rights found expression in certain 
provisions of the covenant of the League of Nations. The inclusion among 
the purposes of the United Nations of the achievement of international 
cooperation, in promoting and encourging respect for human rights and for 
fundamental freedoms for all without distinction as to race, sex, language or 
religion” as due above all to events which occured immediately before, and 
during the Second World War. This and other human rights clause in the 
United Nation Charter, reflect the reaction of the international community 
to the horrors of that war and the beastiality of the regimes which unleashed it. 
The experience of that war resulted in the wide spread conviction that 
effective international protection of human rights was one of the essential 
conditions of international peace and progress. ® 

8-4. Universal Declaration of Human Rights. 

The Universal Declaration of Human Rights was adopted and proclaimed 
. by the General Assembly of the United Nations on 10th December, 1948, “as a 
common standard of achievement for all peoples and all nations, to the end 
that every individual and every organ of society, keeping this Declaration 
constantly in mind, shall strive by teaching and education to promote respect 
for those rights and freedoms. The Declaration consists of a Preamble 
and 30 Articles, setting forth the human rights and fundamental freedoms 
to which all men and women every where in the world, were entitled without 
any discrimination. 

L Berlin... Four Essays on Liberty^ p. 119. 
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Article / lays down the philosophy upon 
reads: “All human beings are bom free and equal in dignity and rign ■ ^ 

arc endowed with reason and conscience and should act towards one ^ 
in a spirit of brotherhood”. Article 2, which sets out the basic principle ot 
equality and non-discrimination as regards the enjoyment of human rights and 
fundamental freedoms forbids '^distinction of any kind, such as race, colour, 
sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status”. Article 3, a concerstone of the Declaration, 
proclaims the rights to life, liberty and security of person; rights which are 
essential to the enjoyment of all other rights. In introduces the series of 
articles (Articles 4 to 21) in which the human rights of every individual are 
elaborated further. Article 22, the second cornerstone of the Declaration, 
introduces Articles 23 to 27, in which economic, social and cultural right, 
the rights to which every one is entitled as a member of society, are set out. 
The article characterises these rights as indispensible for human dignity and the 
free development of personality.^ 


8*5. Civil Rights of persons. 

Civil rights of a person are generally divided into two classes, namely, 
the rights attached to the person { /us personarum) and the rights to things, i.c. 
property (Jus rerum). Of the lights attached to the person, the first and foremost 
is the freedom of life, which means the right to live i.e. the right that one’s life 
shall not be taken away except under authority of law. Next to the freedom of 
life comes the freedom of the person, which means that one’s body shall not be 
touched, voilated, arrested or imprisoned and one’s limbs shall not be injured or 
maimed except under authority of law. The truth of the matter is that the right 
to live and the freedom of the person are the pirmary rights attached to the 
person. If a man’s person is. free, it is then and then only that he can 
exercise a variety of other auxiliary rights, that is to say, he can, within certain 
limits, speak that he likes, assemble where he likes to form any associations or 
unions, move about freely as his own inclination may, direct, reside and settle 
anywhere he likes and practise any profession or carry on any occupation, 
trade or business. These are attributes of the freedom of the person and are 
consequently rights attached to the person. It should be clearly borne in mind 
that these are not all the rights attached to the person. All rights attached 
to the person are usually called personal liberties and they are too numerous 
to be enumerated. Some of these auxiliary right arc so important and funda- 
mental that they are regarded and valued as separate and independent rights 
apart from the freedom of the person. ^ 

The people, regarded certain rights as paramount, because they embrace 
liberty of action to the individual in matters of private life, social intercourse 
and share in the government of the country and other spheres. The people 
who vested the three limbs of Government with their power and authority, at 
the same time kept these rights of citizens and also some times of non-citizens, 
md made them inviolable except under certain conditions. The rights thus 
kept back are placed in Part III of the Constitution, which is headed “Funda- 
mental Rights,” and the conditions under which these rights can be abridged 
are also indicated in that part. Briefly stated, the conditions are that they caii 
fee abridged only by a law in the public interest or to achieve a public purpose. 
These rights are not like the Directive Principles, which indicate the policy 
and general pattern for State action to enable India to emerge, after the 


1. The United Nations and Humam Rights, XXX Anniversary, 1978, p. 23. 

2, A, K, Gopalan v. State of Madras, 1950 SC 27 (10^. 
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juggle with poverty, disease, inequalities, and prejudices, as a Welfaie State. 
These Directive Principles are not justiciable, but any breach of fundamental 
rights gives a cause of action to the aggrieved person.^ 

8 - 6 . Sowe rights to remain independent of Social Control. 

Some portion of human existence must remain independent of the sphere 
of social control. To invade that preserve, however small, would be dispotism. 
The most eloquent of all defenders of freedom and privacy, Benjamin Constant, 
who had not forgotten the Jacobin dictatorship, declared that at the very least 
the liberty or religion, opinion, expression, property, must be guaranteed 
against arbitrary invasion. Jefferson, Burke, Paine, Mill, complied different 
catalogues of individual liberties, but the argument forkeeping authority at hay 
is always substantially the same. We must preserve a minimum area of per- 
sonal freedom if we are not to ‘degrade or deny our nature. We cannot remain 
absolutely free, and must give up some of our liberty to preserve the rest. But 
total self-surrender is total self-defeating. What then must the minimum be? 
That which a man cannot give up without offending against the essence of his 
human nature. What is this essence ? What are the standards which it 
entails ? This has been, and perhaps always will be, a matter of infinite debate. 
But whatever the principle in terms of which the area of noninterference is to 
be drawn, whether it is that of natural law or natural rights, or of utility 
or the pronouncements of a categorical imperative, or the sanctity of the social 
contract, or any other concept with which men have sought to clarify and 
justify their convictions, liberty in this sense means liberty from ; absence of 
interference beyond the shifting, but always recognizable, frontier. ^ 

“The only freedom which deserves the name is that of pursuing our own 
good in our own way”, said the most celebrated of its champions. If this is so, 
is compulsion ever justified V Mill had no doubt that it was. Since justice 
demands that all individuals be entitled to a minimum of freedom, all other 
individuals were of necessity to be restrained, if need be by force, from depriving 
anyone of it.-^ 

There seems to be scarcely any discussion of individual liberty as a cons- 
cious political ideal (as opposed to its actual existence) in the ancient world. The 
notion of individual rights was absent from the legal conceptions of the 
Romans and Greeks. This seems to hold equally of the Jewish, (Thinise, Indian, 
and all other ancient civilizations that have since come to light. The domination 
of this ideal has been the exception rather than the rule even in the recent history 
of the West. Nor has liberty in this sense often formed a rallying cry for the 
great masses of mankind ? The desire not to be impinged* upon imposed to be 
left to oneself, has been a mark of high civilization both on the part of 
individuals and communities. Its decline would mark the death of a civilization 
of an entire moral out look.^ 

8 * 7 . Natural Rights, 

“It is appropriate to call” says Rawls by the name of natural rights, 
that justice protects. These claims depend solely on certain natural attributes 

1. Ujjam Bai v. State ofU. P,, 1962 SC 1621 (1662) : (1963) 1 SCR 778. 

2. Isaiah Berlin... F<7i/r Essays on Liberty, p. 126-27. 

3. Ibid. 

4. Ibid., p. 129. 
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the presence of which can be ascertained by natural reason pursuing common 
sense methods of enquiry. The existence of these attributes and the claims 
based upon them is established independently from social conventions and 
legal norms. The propriety of the term “natural” is that it suggests the 
contrast between the rights identified by the theory of justice and the rights 
defined by law and custom. But more than this, the concept of natural right 
includes the idea that these rights are assigned in the first instance to persons 
and that they arc given a special weight. Claims easily overridden by other 
values are not natural rights. Justice as fairness has the characteristic marks of 
a natural rights theory, not only does it ground fundamental rights on natural 
attributes and distinguish their bases from social norms ; but it assigns- right 
to persons by principles of equal justice, these principles having a special force 
against which other values cannot normally prevail.”^ It has seemed to many 
philosophers, and it appears to be supported by the conviction of common 
sense, that we distinguish as a matter of principle between the claims of liberty 
and the right on the one hand, and the desirability of increasing aggregate 
social welfare on the others ; and that we give a certain priority, if nut absolute 
weight, to the former. Each member of society is thought to have an invoi- 
lability, founded on justice or as some say on natural right which even the 
welfare of every one else cannot override. Justice denies that the loss of freedom 
for some is made right by a greater good, shared by others. The reasoning 
which balances the gains and losses of dilferent persons as if they were one 
person is excluded. In a just society the basic liberties are taken for granted 
and the rights secured by justice are not subject to political bargaining or to 
the calculus of social interests. ^ 

The doctrine of natural rights holds, a middle, ground between the 
Revolutionary and positivistic theories of the origin and extent of the rights of 
the individual. The true formula is that the individual has a right to all things 
that are essential lo the reasonable development of his personality, consistently 
with the rights of others and the complete observance of the moral law. 
Where this rule is enforced the rights of all individuals, and of society as well, 
are amply and reasojiably protected. On the other hand, if the individual’s 
right are given a narrower interpretation, if on any plea of public welfare they 
are treated by the state as non-existent, there is an end to the dignity of 
personality and the sacredness of human life. Man becomes merely an 
instrument of the state aggrandizement, instead of the final and of its solici- 
tude and the justification of its existence. 

At the end of the last and the begining of the present century, a new way 
of thinking grew up in respect of economic, social and cultural rights to 
which every one wa» entitled to as a member of society. Jurists began to 
think in terms of human wants or desires or expectations. They began to 
think of the end of law, not as a maximum satisfaction of wants. The first 
question was one of the wants to be recognised — of the interests to be recogni- 
sed and secured. Having inventoried the wants or claims or interests which are 
asserting and for which legal security is sought, we were to value them, select 
those to be recognised, determine the limits within which they were to be given 
effect in view of other recognised interests, and ascertain how fair we might 
given them effect by law in view of the inherent limitations upon effective legal 
action. “For present purposes” said Lord Roscoe Pound, “I am content to see 
in legal history the record of a continually wider recognising and satisfying of 


1. RawPs : A Theory of Justice^ p. 505. 

2. p. 27-28 
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human wants 'or claims or desires through social control ; a more embracing 
and more effective securing of social interests, in short, a continually more 
efficacious social Engineering.” 

8-8. Fundamental Rights. 

Our founding fathers knew that people have a strong desire to realize the 
potentialities of their personalities, and to make productive use of the powers 
with which nature had endowed them and that it was right that an individual 
should develop his powers whatever they were. They were also conscious of the 
fact that “a high civilization benehtting the largest possible number of human 
being could only be built if the energies of men were not bound by oppressive 
shackles. A healthy system for the development of initiative, the fostering of 
mental resourcefulness and the release of creative talent have contributed 
greatly to cultural growth and progress the constitution has established a 
healthy system for the development. ^ 

Naturally, therefore, in the Constitution as it was finally drafted, and ado- 
pted provision is to be found for a broad range of fundamental rights securing 
the rights of equality, liberty fair trial, religion, property and finally, also the 
right to seek and obtain judicial remedies. The High Courts as well as the 
Supreme Court are empowered to protect these rights and to declare any execu- 
tive action or even legislation invalid when found to contravene the fundamental 
rights. What is more, unlike anywhere else in the world, every person, whether 
a citizen or not, was also given the right to approach the highest court in the 
country, namely, the Supreme Court of India even in the first instance if he 
could satisfy the court that his fundamental right had been abridged or 
threatened. 

8‘9, Fundamental Rights under the Constitution. 

Part HI of the Constitution deals with Fundamental Rights. Some 
fundamental rights are available to “any person”, whereas other fundamental 
rights can be available only to “all citizens”. “Equality before the law” or 
“equal protection of the laws” within the territory of India is available to any 
person (Art. 14). The protection against the enforcement of expost Jactos 
laws or against double- jeopardy or against compulsion of self-incrimination is 
available to all persons (Art. 20) so is the protection of life and personal 
liberty under Art. 21 and protection against arrest and detention in 
certain cases, under Art. 22. Similarly, freedom of conscience and free 
profession, practice and propagation of religion is guaranteed to all persons. 
Under Art. 27, no person shall be compelled to pay any taxes for the 
promotion and maintenance of any particular religious denomination. All 
persons have been guaranteed the freedom to attend or not to attend 
religious instruction or religious worship in certain educational institu- 
tions (Art. 28). And, finally, no person shall be deprived of his property 
save by authority of law and no property shall be compulsorily acquired 
or requisitioned except in accordance with law, as contemplated by 
Art. 31. These in general terms without going into the details of the limita- 
tions and restrictions provided for by the Constitution, are the fundamental 
rights which are available to any person irrespective of whether he is a citizen 
of India or an alien or whether a natural or an artificial person. On the other 

1- Roscoe Pound : An Introduction to the Philosophy of Law, p. 47. 

2. Sri Kalimata v. Union of India, 1981 SC 1030 (10^4). 
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hand, certain other fundamental rights have been guaranteed by the Constitu- 
tion only to citizens and certain disabilities imposed upon the State with 
respect to citizens only. Article 15 prohibits the State from discriminating 
against any citizen on grounds only of religion, race, caste, etc., or from 
imposing any disability in respect of certain matters referred to in the Article. 
But Art. 16, equality of opportunity in matters of public employment has 
been guaranteed to all citizens, subject to reservations in favour of backward 
classes. There is an absolute prohibition against all citizens of India from 
accepting any title from any foreign State, under Art. 18 (2), and no person 
who is not a citizen of India shall accept any such title without 1he consent of 
the President, while he holdss any office of piofit or trust under the State 
(Art. 18 (3).i 

It will be noticed that of the seven rights protected by Clause (I) Art. 19, 
six of them, namely, (a), (b), (c), (d), (c) and (g) are what are said to be 
rights attached to the person (jus person rent). The remaining item, namely, 
( f ) is the right to property (iusi rm/m), no longer a fundamental right. 
If there were nothing else in Art. 1 9, these rights would have been absolute 
rights and the protection given to them would have completely debarred 
Parliament or any of the State Legislatures from making any law taking away 
or abridging any of those rights. But a perusal of Art. 1 9 makes it abundantly 
clear that none of the six rights enumerated in elause (I) is an absolute 
right foY each of these rights is liable to be curtailed by laws made or to be 
made by the State to the extent mentioned in the several clauses (2) to (6) of 
that Article. Those clauses save the power of the State to make laws imposing 
certain specified restrictions on the several rights. The net result is that the 
unlimited legislative power given by Art. 246 read with the dilTerent legislative 
lists in Schedule 7 is cut down by the provisions of Art. 1 9 and all laws made 
by the State with respect to these rights must, order to be valid, obseive these 
limitations, whether any law has in fact transgressed these limitations is to be 
ascertained by the Court and if in its view the restrictions imposed by the law 
are greater than what is permitted by clauses (2) to (6) whichever is applicable 
the Court will declare the same to be unconstitutional and, therefore, void 
under Art. I3. Here again there is scope for the application of the ‘intel- 
lectual yardstick’ of the Court. If, however, the Court finds on scrutiny, 
that the law has not overstepped the constitutional limitations, the Court will 
have to uphold the law, whether it likes law or not.^ 

Each one of these guaranteed rights under clauses (a) to (g) is subject to 
the limitations or restrictions indicated in clauses (2) to (6) of the Article. Of 
the rights guaranteed to all citizens, those under clauses (a) to (e) aforesaid 
are particularly opposite to natural person whereas the freedoms under clauses 
( f ) and (g) aforesaid may be equally enjoyed by natural persons or by juristic 
persons. Article 29 (2) provides that no citizen shall be denied admission into 
any educational institution maintained by the state or State-aid on grounds only 
of religion, race, caste, language or any of them. This short resume of the 
fundamental rights dealt with by Part III of the Constitution and guaranteed 
either to ‘any person’ or to ‘all citizens” leaves out of account other rights or 
prohibitions which concern groups, classes or associations of persons, with 
which we are not immediately concerned. But irrespective of whether a person 
is a citizen or non-citizen or whether he i& natural lierson or a juristic person, 
the right to move the Supreme Court by appropriate proceedings for the enforce- 
ment of their respective rights has been guaranteed by Art. 32. 

1. State Trading Corp. of India v. Commercial Tax Officer^ 1963 SC 1811 (1816)* 

2. A. K. Gopalan v. State of Madras^ 1950 SC 27 (109). 
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It is clear on a consideration of the provisions of Part IIF of the Constitu- 
tion that the makers of the Constitution deliberately and advisedly made a 
clear distinction between fundamental rights available to ‘any person’ and 
those guaranteed to ‘all citizens’. In other words, all citizens are persons but 
all persons are not citizens, under the Constitution. 

The enunciation of the guarantee of fundamental rights has taken different 
forms. In some cases it is an express declaration of a guaranteed right : 
Articles 29 (1), 30 (I), 26, 25 and 32; in others to ensure protection of indiv- 
idual rights they take specific forms of restrictions on State action-Legislative 
or executive-Articlcs 14, 15, 16, 20, 21, 22 (I), 27 and 28; in some others, it takes 
the form of a positive declaration and simultaneously enunciates the restriction: 
the form of positive declaration and simultaneously enunciate the restriction 
thereon Article 19 (1) and 19 (2) to (6); in some cases, it arises as an implication 
from the delimitation of the authority of the State, c. g.. Article 31 (1) and 31 
(2); in others, it takes the form of a general prohibition against the State as well 
as others : Articles 17, 23 and 24. The enunciation of rights either express or 
by implication does not follow a uniform pattern. But one thread runs through 
them; they seek to protect the rights of the individual or groups of individuals 
against infringement of those rights within specific limits. Part III of the 
Constitution weaves a pattern of guarantees on the texture of basic human 
rights. The guarantees delimit the protection of those rights in their allotted 
fields; they do not attempt to enunciate distinct rights. 

It must be remembered that a free man has far more and wider rights 
than those stated in Art. 19 (I) of the Constitution. For example, a free man 
can cat what he likes subject to rationing laws, work as much as he likes or idle 
as much as he likes. He can drink anything he likes subject to the licensing 
laws and smoke and do a hundred and one things which arc not included in 
Article 19. If freedom of person was the result of Art. 19, then a free man 
would only have the seven (now six) rights mentioned in that Article. But 
obviously the free man in India has far greater rights.' 

“The conflict between man and the state is as old as human history. 
For this reason some compromise must be struck between private liberty 
and public authority. There is some need of protecting personal 
liberty against Governmental power and also some need of limiting 
personal liberty by Governmental power The ideal situation is a 
matter of balancing one against the other, or adjusting conflicting 
interests.” 

In the United States' Constitution an attempt has been made to strike 
a proper balance between personal liberty and social control through express 
limitations written into the constitution and interpreted, by the Supreme Court, 
by implied limitations created by the Supreme Court, and by the development 
of the Governmental powers of regulation, taxation, and eminent domain by 
the Supreme Court. Whereas our Constitution has expressly sought 
to strike the balance between a written guarantee of individual rights and the 
collective interests of the community by making express provisons in that behalf 
in Part III of the Constitution. ^ 

The idea of human rights involves rights against Government. It is 
important to emphasise this because postwar liberalism has purposefully 

1. A, K. Gopalan v. State of Moiiras, 1950 SC 27 (1 10), para 217 (Das, J.). 
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expanded the idea of human rights to include a whole spectrum of “entiUe- 
ments” dentihed as “rights” that are to be satisfied by Government.^ Rights 
against Government are to be distinguished from democratic rights, the rights 
to participate in self-Government.^ 

The State shall not make any law which takes away or abridges the 
rights conferred by this Part and any law made in contravention of the clause 
sfia/J, to the extent of the contravention, be void.^ 


sta. Economic, Social and Cultural Rights. 

Both the Universal Declaration of Human Rights and the International 
Covenant on Economic, Social and Cultural Rights set out a number of human 
rights, the realization of which depends more upon the economic and social 
development of a country or territory than upon the adoption of legislative or 
administrative measures by the Government concerned. 

Among these rights are the right to social security, the right to work 
under just and favourable conditions and to receive equal pay for equal work, 
the right to rest and leisure, the right to a standard of living adequate for 
health and well-being, the right to education, and the right to participate in 
the cultural life of the community. 

In May 1968, the International Conference on Human Rights meeting 
at Teheran, Iran, proclaimed that the full realization of civil and political 
right without the enjoyment of economic, social and cultural rights was 
impossible; and the achievement of lasting progress in the implementation of 
human rights was dependent upon sound and effective national and interna- 
tional policies of economic and social development. 

In 1969, the Commission on Human Rights appointed a Special Rapor- 
teurs and asked him to submit ar detailed report on the realization, without 
distinction of any kind, such as race, colour, sex, language, religion political or 
other opinion, national or social origin, property, birth or other status, of those 
rights. The Special Rapporteurs also took into account the Declaration on 
Social Progress and Developoment, adopted by the General Assembly in 
December of that year. 

The report completed in 1973, included the following recommendations 
for effective enjoyment of economic, social and cultural rights; elimination 
of sexism, racism, caste distinctions and any other kind of discrimination; 
more equitable distribution of wealth, income, opportunity and social services; 
reduction of the inequality between the rural and urban sectors; removal of 
thie essentials-education, health, food, housing and clothing from the control 
of the market place; and establishment and strengthening of appropriate social 
ihstitutions as agents of social change. 

It is, therefore, not correct to say that fundamental rights alone are 
based on human rights while directive principles fell in some category other 
tl^n human rights. The socio-economic rights embodied in the directive 
pdnciptes are as much a part of human rights as the fundamental rights. 
Hegde and Mukherjea, JJ., were right in saying in Kesavananda Bharati's* case 
at page 312 of the Report that: 


1. Irving Krislot : The Common sense of ffumwr Rights, Span. September 1981, p. 2. 
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“The directive principles and the fundamental rights mainly proceed 
on the basis of human rights. Together they are intended to carry out 
the objectives set out in the preamble of the Constitution and to establish 
an egalitarian social order informed with political, social and economic 
Justice and ensuring dignity of the individual not only to a few privileged 
persons but to the entire people of the country including the have-nots 
and the handicapped, the lowliest and the lost 

8‘11. Rights Fundanmntal even though not mentioned in Article 19, 

Even if a right is not specifically named in Art. 19 (I), it may still be a 
fundamental right covered by some clause of that Article, if it is an integral 
part of a named fundamental right or partakes of the same basic nature and 
character as that fundamental right. It is not enough that a right claimed by 
the petitioner flows or emanates from a named fundamental right or that its 
existence is necessary in order to make the exercise of the named fundamental 
right meaningful and effective. Every activity which facilitates the exercise of 
a named fundamental right is not necessarily comprehended in that fundamen- 
tal right nor can it be regarded as such merely because it may not be possible 
otherwise to effectively exercise that fundamental right. The contrary cons- 
truction would lead to incongruous results and the entire scheme of Art. 19 
(1) which confers different rights and sanctions different restrictions according 
to different standards depending upon the nature of the right will be upset. 
What is necessary to be seen is, and that is the test which must be applied, 
whether the right claimed by the petitioner is an integral part of a named funa- 
mental right or partakes of the same basic nature and character as the named 
fundamental right so that the exercise of such right is in reality and 
substance nothing but an instance of the exercise of the named fundamental 
right. 

812. Machinery for enforcement of Fundamental Rights. 

In the Constitutions of other countries like the USSR and China, Funda- 
mental Rights arc mentioned and this had to be so because these countries arc 
members of the United Nations and they have to adopt the provisions of the 
Universal Charter of the United Nations. Notwithstanding the mention of Fun- 
damental Rights in these Constitution there is no machinery provided for the 
enforcement of these right by the individuals against the slate. 

Our Constitution describes certain rights as fundamental rights and places 
them in a separate Part — Part 111. It provides a machinery for enforcing those 
rights. Article 32 prescribes a guaranteed remedy for the enforcement of those 
rights and makes the remedial right itself a fudamental right being included in 
Part 111. Article 13 (1) declares that : “All laws in force in the territory of 
India immediately before the commencement of this Constitution, in so far as 
they are inconsistent with the provisions of this Part, shall, to the extent of 
such inconsistency, be void ; and Art. 13 (2) prohibits the State from making 
any law which takes away or abridges the rights conferred by Part III of the 
Constitution and declares that any law made in contravention of that clause 
shall, to the extent of the contravention, be void. 

It is true that any other Article of the Constitution may exclude the 
operation of the fundamental rights in respect of a specific matter for instance 

1- (1973) 4 see 479 para 646. 

2. Maneka Gandhi v. Union of India, 1978 SC 597 (640) Bhagwati, J. 
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Arts. 31-A and 31-B, 31-C. It may also be that an Article embodying a funda- 
mental right may exclude another by necessary implication, but before such a 
construction excluding the operation of one or other of the fundamental rights is 
accepted, every attempt should be made to harmonise the two Articles so as to 
make them co-exist, and only if it is not possible to do so, one can be made to 
yield to the other. Barring such exceptional circumstances, any law made 
would be void if it infringes any one of the fundamental rights.^ 

8 13. Fundamental Rights and Convicts. 

ft is no more open to debate that convicts arc not wholly denuded of 
their fundamental rights. No iron curtain can be drawn between the prisoner 
and the Constitution. Prisoners are entitled to all constitutional rights unless 
their liberty has been constitutionally curtailed. ^ However, a prisoner's liberty is 
in the very nature of things circumscribed by the very fact of his conllnement. 
His interest in the limited liberty left to him is then all the more substantial. 
Conviction for a crime does not reduce the person into a non person whole 
rights are subject to the whim of the prison administration and, tlierefore, the 
imposition of any major punishment within the prison system is conditional 
upon the observance of procedural safeguards.'* By the very fact of the 
incarceration prisoners are not in a position to enjoy the full panoply of 
fundamental rights because these very rights are subject to restrictions imposed 
by the nature of the regime to which they have been lawfully committed. 
In D. Bhiivan Mohan Patnaik v. State af Andhra Pradesh^ Chamirachud, J., 
observed : 

“Convicts are not, by mere reason of the conviction, denuded of 
all the fundamental rights which they otherwise possess. A compulsion 
under the authority of law, following upon a conviction, to live in a 
prison-house entails by its own force the deprivation of fundamental 
freedoms like the right to move freely throughout the territory of India or 
the right to “practice” a profession. A man of profession would thus 
stand stripped of his right to hold consultations while serving out his 
sentence. But the Constitution guarantees other freedoms like the right 
to acquire, hold and dispose of property for the exercise of which 
incarceration can be no impediment. Likewise, even a convict is entitled 
to the precious right guaranteed by Article 21 of the Constitution that 
he shall not be deprived of his life or personal liberty except according 
to prooedure established by law.” 

Undoubtedly, lawful incarceration brings about necessary withdrawal 
or limitation of some of these fundamental rights, the retraction being justi- 
fied by the considera'tions underlying the penal system.'^ 

Consciously and deliberately we must focus our attention, while examin- 
ing the challenge, to one fundamental fact that we are required to examine 
the validity of a pre-constitution statute in the context of the modern reformist 
theory of punishment, jail being treated as a correctional institution. But the 
necessary concomitants of the fact of incarceration, the security of the prison 

1. Kochuni v. State of Madras and Kerala, IS^l SC 1080 (1089). 

2. See Procunier v. Martinex, (1974) 40 L. cd. 2d 224 (248). 

3. Sec Charles Wolff w. Me. Donnell, (1974) 41 L. cd. 2d 935 (973). 

4. (1975) 2 SCR 24 : AIR 1974 SC 2092. 

5. See Eye Pel! v. Procunier, (1974) 41 L» cd. 2d 495 (501). 
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and safety of the prisoner, are to be kept in the foreront. Not that the court 
would ever abdicate its constitutional responsibility to delineate and protect 
the fundamental rights but it must >simultaneously but in balance the twin 
objects underlying punitive or preventive incarceration. The Court need not 
adopt a “hands olf” attitude as has been occasionally done by Federal Courts 
in the United States in regard to the problem of prison administration. It is 
all the more so because a convict is in prison under the order and direction 
of the Court. The Court has, therefore, to strike a just balance between the 
dehumanising piison atmosphere and the preservation of internal order and 
discipline, the maintenance of institutional security against escape, and (he 
rehabilitation of the prisoners. i 

Prisons are closed societies populated by individuals who have demonstrated 
their inability or refusal to conform their conduct to the norms demanded by 
a civilizcil society. Of necessity, rules for diflerent from those imposed on 
society at large must prevail within prison walls. Lawful incarceration brings 
about the necessary withdrawal or limitation on many privileges and rights, a 
retraction iiistihcd by the considerations under-lying are penal system. This 
fact of conhnement and the needs of the penal institution impose limitations on 
constitutional rights including those derived fiom Article 19 which arc implicit 
in incarceration. A piison inmate retains those fundamental rights that are 
not inconsistent with his status as a prisoner or with the legitimate penological 
objectives of the corrections system. The concept of incarceration itself entails 
a restriction on the rrcedom of inmates to associate with those outside of the 
penal institution. Lqually the inmates “status as a prisoner'' and the opera- 
tional realities of a prison dictate restrictions on the freedom of speech and 
associational rights am<mg inmates. ^ Prison life, and relations between the 
inmates themselves and between the inmates and prison oflicials or stall' contain 
the ever present potential for violent confrontation and conflagration. Res- 
ponsible prison oflicial must be permitted to take reasonable steps to forestall 
such a threat.** 

814. Waiver of Fundamental Rights. 

In Lk'lirani Khurshid Fesikaka v. State of Bomba yf there was a general 
discussion whethei a fundamental right could be waived. In that case 
Venkatarama Aiyar, J. observed : 

“The question is, what is the legal effect of a statute being declared 
unconstitutional. The answer to it depends on two considerations, 
firstly, does the constitutional prohibition which has been infringed 
alTect the competence of the legislature to enact the law or does it merely 
operate as a check on the exercise of a power which is within its 
competence; and secondly, if it it merely a check, whether it is enacted 
for the benefit of individuals or whether it is imposed for the benefit of 
the general public on grounds of public policy. If the statute is beyond 
the competence of the Legislature, as for example, when a State enacts a 
law which is within the exclusive competence of the Union, it would be a 
nullity. That would also be the position when a limitation is imposed 
on the legislative power in the interests of the public, as, for instance, 
the provisions in Chap. 13 of the Constitution relating to inter-State 

1. Sunil Batra v. Delhi Administration, 1978 SC 1727. 

2. Jones v. isforth Carolina Prisoner's Union, 53 L. cd. 2d 629 (638). 
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trade and commerce. But when the law is within the competence of 
the Legislature and the unconstitutionality arises by reason of its 
repugnancy to provisions enacted for the benefit of individuals, it is not 
a nullity but is merely unenforceable. Such an unconstitutionality can 
be waived and in that case the law becomes enforceable. In America 
this principle is well settled. 

After referring to decisions of the American Supreme Court, the learned 
Judge concluded as follows : “The position must be the same under our 
Constitution when a law contravenes a prescription intended for the benefit 
of individuals. The rights guaranteed under Art. 19 (1) ( f ) are enacted for 
the benefit of owners of properties and when a law is f ound to infringe that 
provision, it is open to any person whose rights have been infringed to waive 
it and when there is waiver there is no legal impediment to the enforcement 
of the taw. It would be otherwise if the statute was a nullity : in which case 
it can neither be waived nor enforced. If then law is merely unenforceable 
and can take effect when waived it cannot be treated a non est and as effaced 
out of the statute book. It is scarcely necessary to add that the question of 
waiver is relevant to the present controversy not as bearing on any issue of 
fact arising for determination in this case but as showing the nature of the 
right declared under Art. 19 (1) (f ) and the effect in law of a statute contraven- 
ing it.” ' 

In Behrant Khtirsheed's case, S. R. Das, J., preferred not to express any 
opinion but said: “In coming to the conclusion that I have, in a large measure 
found myself in agreement with the views of Venkatarama Aiyar, J., on that 
part of the case. I, however, desire to guard myself against being understood to 
agree with the rest of the observations to be found in his judgment, parti- 
cularly those relating to waiver of unconstitutionality, the fundamental rights 
being a mere check on legislative power or the effect of the declaration under 
Article 13 (1) being “relatively void”. On those topics I prefer to express 
no opinion on this occasion.” 

It will, however, be noticed that the observations of the learned judges 
made in that case did not relate to the waiver of the breach of the fundamental 
right under Article 14. 

The fundamental right, the breach whereof was complained of by the 
assessee was founded on Article 14 of the Constitution. The problem, there- 
fore, before the Court was whether a breach of the fundamental right flowing 
from Article 14 could be waived. 

The Court said: “It is absolutely clear, on the language of Article 14 
that it is a command issued by the Constitution to the State as a matter of 
public policy with a view to implement its object of ensuring the equality of 
status and opportunity which every Welfare State, such as India, is by her 
Constitution expected to do and no person can, by any act or conduct, relieve 
the State of the solemn obligation imposed on it by the Constitution. 
Whatever breach of other fundamental right a person or a citizen may or may 
not waive, he cannot certainly give up or waive a breach of the fundamental 
right that is indirectly conferred on him by this constitutional mandate directed 
to the State.” When case of Behrant Khurshed came up before the Supreme 


1. Cooley : Constitutional Limitations, Vol. I page 368 to 371. 

2. 1955 SC 123 (139). 


3. Shepard v. Barron, (1903) 194 US 553 (J); Pierce v. Somerset Hallway Co., (1 
US 641 (K) and Pierce Oil Corporation v. Phoenix Refining Co., (1921) 259 US 125 (L). 

4. 1935SCR(1S3). 
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Court on review Mahajan, C. J., with the concurrence of Mukherjea, Vivian 
Bose, and Ghulam Hassan, JJ. said: 

“In our opinion, the doctrine of ' waiver enunciated by some 
American Judges in construing the American Constitution cannot be 
introduced in our Constitution. No inference in deciding the case should 
have been raised on the basis of such a theory. Without finally express- 
ing an opinion on this question we are not for the moment convinced 
that this theory has any relevancy in construing the fundamental rights 
conferred by Part III of our Constitution. We think that the rights 
described as fundamental rights are a necessary consequence of the 
declaration in the preamble that the people of India have solemnly 
resolved to constitute India into a sovereign democratic republic and to 
secure to all its citizens justice, social, economic and political; liberty 
of thought, expression, belief, faith and worship; equality of status and 
of opportunity. These fundamental rights have not been put in the 
Constitution merely for individual benefit, though ultimately they come 
into operation in considering individual rights. They have been put 
there as a matter of public policy and the doctrine of waiver can have no 
application to provisions of law which have been enacted as a matter of 
constitutional policy. Reference to some of the Articles, inter alia. 
Articles 15 (1), 20, 21 makes the proposition quite plain. A citizen 
cannot get discrimination by telling the State “You can discriminate,” 
or get convicted by waiving the protection given under Articles 20 
and 21.”i 

8' 15. Concomitant Rights. 

The theory that a peripheral or concomitant right which facilitates the 
exercise of a named fundamental right or gives it meaning and substance or 
makes its exercise effective, is not itself a guaranteed right included within the 
named fundamental right. This much is clear as a matter of plain construc- 
tion, but apart from that, there is a decision of the Supreme Court which 
clearly and in so many terms supports this conclusion. * 

When an enactment is found to infringe any of the fundamental rights 
guaranteed under Article 19 (1), it must be held to be invalid unless the those 
who support it can bring it under the protective provisions of the various 
clauses of .\rticle 19 (2).'* 


1. AIR 1955 SC 139 (146). 

2. AH India Bank Employees Association v. National Industrial Tribunal, (1961) 3 SCR 
269 : AIR 1962 SC 171. 

3. Viral Lai Manilal v. State of M.P., (1969) 2 SCC 248 (255). 
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The Rule of Law 


SYNOPSIS 

9-1. Discretionary Power. 

9‘2. Rule of Law not possible to define. 

9-3. Independent judiciary necessary. 

9‘4. Rule of Law under the Constitution. 

9'5. Rule of Law... Laid down in a conference within the frame work of U.N.E.S.C.O. 
9'1. Discretionary Power. 

Law has reached its first finest moments when it has freed man from the unli- 
mited discretion of some ruler, some Civil or Military Official, some Bureaucrat. 
Where discretion is absolute, man has always suffered, .^t times it has been 
his property that has been invaded ; at times his privacy ; at times his liberty of 
movement ; at times his freedom of thought ; at times his life, .Absolute discre- 
tion is a ruthless master. It is more destructive of freedom than any of man’s 
other invention. 1 

9’2. Rule of Law not possible to define. 

The rule of law is not capable of precise definition. It is rather an attitude, 
an expression of certain liberal and democratic principles, in themselves vague 
when it is sought to analyze them, but clear enough in their results. There are 
many facets to free government and it is simpler to recognize it than to 
define it.^ 

It is far easier to describe the rule of law in negative, rather than positive, 
terms to state what it is not, rather than what it is. It is, in the first place, clear 
that law in the sense in which we are using it here is not synonymous with mere 
legality. It is not enough to say that the powers of the State must be derived 
from regularly enacted law, for that is the case in even the most despotic 

1 United States v. Wunderlich, 96 Led. II3 (Il6), Ooughlas, J. 

2* Jeoniogt .* English Constitutional Law, p. 
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country.^ The powers of Louis XFV, or the Russian Tsar or Turkish Sultan, or 
the totalitarian rulers of our own day, air these are derived from duly decrUd 
positive law. In truth, if the Stuart Kings had prevailed in their claims to 
le^slate and tax without the consent of Parliament and to suspend and dispense 
with laws, their power would have been recognized as legal —but the rule of law 
would have disappeared from the English constitution. ^ 

Thfc distinction between law and legality is fundamental to the rule of 

law. 


Though the Courts possess neither the sword of the executive nor the 
purse of the legislature, the judgments of the courts are normally adhered to 
without question by those who direct the strength and wealth of the society. 
Indeed, habitual acquiescence by a people in the finality of even possibly mis- 
taken judgments is the underlying indispensable condition for implementation 
of the rule of law.® 

One can go further and assert that the rule of law is utterly dependent 
upon the existence of a free society whose political institutions are endowed with 
authority only to promote such freedom. This was clearly pointed out by 
Justice Jackson in an address delivered on the 150th Anniversary of the United 
States Supreme Court ; “However well the Court and its bar may discharge 
their tasks, the destiny of this Court is inseparably linked to the fate of our 
democratic system of representative government.” 

9 * 3 . Independent judiciary necessary. 

It is a cardinal principle of our Constitution that no one howsoever highly 
placed and no authority, however, lofty can claim to be the sole judge of its 
power under the Constitution or whether its action is within the coniines of 
such power laid down by the Constitution. The judiciary is the interpreter of 
the Constitution and to the judiciary is assigned the delicate task to determine 
what is the power conferred on each branch of government, whether it is 
limited, and if so, what are the limits and whether any action of that branch 
transgresses such limits. It is for the judiciary to uphold the constitutional 
values and to enforce the constitutional limitations. That is the essence of 
government whether it be the legislature or the executive or any other authority, 
be conditioned by the Constitution and the law. The power of judicial review 
is an integral part of our constitutional system and without it, teasing illusion 
and a promise of unreality. The court was of the view that if there is one 
feature of our Constitution which, more than any other, is basic and funda- 
meMal to the maintenance of democracy and the rule of law, it is the power 
of judicial review and it is unquestionably, part of the basic structure of 
the Constitution.^ 

Itnpfementation by an independent judiciary is vital to the practical 
entetiveness of the rule of law. “What is a right ?” asks Justice Story iii att 
important case, “that which may be enforced in a court of justice.” THa 
rights vottbhsafed to the individual by the rule of law would be devoid' of 
praetical coirtent if they, too, could not be enforced in a court. In the word^’ 
of a peMtrafing French constitutional lawyer, “for a country to live uAder 
tfie ruia of law, it is absolutely indispensable that it have a high court, with adf 

1. Sehwi^ : The Powers of Oovernment, Vol., 1 p. 23. 

2 . 

3. iaiif.,p.27. 

4. (1980) 3 see 678. 
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possible safeguards of independence, impartiality, and competence, before 
whom can be brought an action to set aside any act challenged as contrary to 
law”. 

9'4. Rule of Law under the Constitution. 

If we look at the various constitutional provisions including the Chapters 
on Fundamental Rights and Directive Principles of State Policy, it is clear that 
the rule of law permeates the entire fabric of the Constitution and indeed 
forms one of its basic features. The rule of law excludes arbitrariness; its 
postulate is ‘intelligence without passion’ and ‘reason freed from desire’. 
Wherever we find arbitrariness or unreasonableness there is denial of the rule 
of law. That is why Aristotle preferred a government of laws rather than of 
men. ‘Law’ in the context of the rule of law, does not mean any law enacted 
by the legislative authority, howsoever, arbitrary or despotic it may be. Other* 
wise even under a dictatorship it would be possible to say that there is rule 
of law, because every law made by the dictator, howsoever, arbitrary and 
unreasonable has to be obeyed and every action has to be taken in conformity 
with such law. In such a case too even where the political set up is dictatorial, 
it is law that governs the relationship between men and men and between men 
and the State. But still it is not rule of law as understood in modern juris- 
prudence, because in jurisprudential terms, the law itself in such a case being 
an emanation from the absolute will of the dictator it is in effect and substance 
the rule of man and not of law which prevails in such a situation. What is 
a necessary element of the rule of law is that the law must not be arbitrary 
or irrational and it must satisfy the test of reason and the democratic form of 
policy seeks to ensure this element by making the framers of the law account- 
able to the people. Of course, in a country like the United Kingdom, where 
there is no written constitution imposing fetters on legislative power and 
providing for judicial review of legislation, it may be difficult to hold a law 
to be invalid on the ground that it is arbitrary and irrational and hence 
violative of an essential element of the rule of law and the only remedy if at 
all would be an appeal to the electorate at the time when a fresh mandate is 
sought at the election. But the situation is totally different in a country like 
India which has a written Constitution enacting Fundamental Rights and 
conferring power on the courts to enforce them not only against the executive 
but also against the legislature. The Fundamental Rights erect a protective 
armour for the individual against arbitrary or unreasonable executive or 
legislative action. 

There are three Fundamental Rights in the Constitution which are of 
prime importance and which breathe vitality in the concept of the rule of law. 
They are Articles 14, 19 and 21 which in the words of Chandrachud, C. J. in 
Minerva Mill's^ case ‘constitute a golden triangle’. 

The rule of law has muc h greater vitality under our Constitution than it 
has in other countries like the United K ingdom which has no constitutionally 
enacted Fundamental Rights. The rule qf law has really three basic and funda- 
mental assumptions one is that law making must be essentially in the hands of a 
democratically elected legislature, subject of course to any power in the executive 
in an emergent situation to promulgate ordinances effective for a short duration 
while the legislature is not in session as also to enact delegated legislation in 
accordance with the guidelines laid down by the legislature, the other is that, even 
in the ^nds of a democratically elected legislature, there should not be unfettered 
legislative power, for, as Jefferson said; “Let no man be trusted with power 
but tie him down from making mischief by the chains of the Constitution”. And 

1. (1981) 1 SCR 206 : 1980 SC 1789. 
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lastly there must be an independent judiciary to protect the citizen against 
executive and legislative power. Fortunately, whatever uncharitable and 
irresponsible critics might say when they hnd a decision of the court going 
against the view held by them, we can confidently assert that we have in our 
country all these three elements essential to the rule of law. It is plain and 
indisputable that under our Constitution law cannot be arbitrary or irrational 
and if it is, it would be clearly invalid, whether under Article 14 or Article 19 
or Article 21 whichever be applicable. ^ 

“I often wonder ” said Judge Learned Hand “whether we do not rest our 
hopes too much upon constitutions, upon laws and upon courts. These are false 
hopes, believe me, these are false hopes, liberty lies in the hearts of men and 
women ; when it dies there, no constitution, no law, no court can save it ; no 
constitution, no law, no court can even do much to help it. While it lies there 
it needs no constitution, no law, no court to save it.”® 

9'5. Rule of Law — Laid down in a conference wilhin the frame work of 

U.N.E.S.C.O. 

In 1957 there was held in the University of Chicago a conference which 
devoted the whole of the five days of the meeting to a colloquium on the Rule 
of Law as understood in the West. The meeting was held within the general 
framework of U.N.E.S.C.O. A similar colloquium was arranged to be held 
in Eastern Europe in Warsaw in September, 1958. 

The discussion may be summarised under two main titles : (1) The 
presentation of particular national ideas. For example, the methods of 
controlling executive power, as in the United Kingdom and France, or the 
control by the courts of the legislatures as in the federal communities of the 
United States and Western Germany. (2) The impact of the Welfare State 
upon the rule of law and the relationship of discretionary powers in adminis- 
trative law to the rule of law. 

The discussion was broadly based. The more important of the general 
statements have been summarised by the Secretary of the Colloquium as 
follows : 

(1) The rule of law is an expression of an endeavour to give reality to 
something which is not readily expressible; this difficulty is due primarily to 

identification of the rule of law with the concept of the rights of man all 

countries of the West recognise that the rule of law has a positive content, 
though that content is different in different countries; it is real and must be 
secured principally, but not exclusively, by the ordinary courts. 

(2) The rule of law is based upon the liberty of the individual and has 
as its object the harmonising of the opposing notions of individual liberty 
a.i)d public order. The notion of justice maintains a balance between these 
notions. Justice has a variable content and cannot be strictly defined, but at 
a given time and place there is an appropriate standard by which the balance 
between private interest and the common good can be maintained. 

(3) There is an important difference between the concept of the rule of 
law as the supremacy of law over the Government and the concept of the rule 

1. 1982 SC 1325. 

2. Hand : The Spirit of Liberty, p. 189*190. 
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^ supremacy of taw in society ^eaeralfy. The first concept is the 
^ satiate commoir to the West, tionrtormg as it dbes the protection of tlte 

iMiviaiiaF against' arbitraiy gOvemnient different teclmiques can be adoptetf 

to' acmeve tfte same ejfids and tbe rule of law must not be conceived* of 
oemg itnked to any particular technique. But it is fundamental that there^ 
•?***^u®^*^ technique forcing the Government to submit to the favr 
IF suctt a t^hnique does not eJcrst, the Government itself becomes the meahst 
whereby the law is achieved. This is the antithesis of the rule of law. 

naoclr emphasis is placed upon the supremacy of the 
legislature m some countries of the West, the rule of law does not depend only 

upon contemporary positive law it may be expressed in positive law but 

essentially it consists of values and not of institutions. It connotes a climate 

of legal order in which the nations of the West live and in which' 
they wish to continue to live.^ 


1. Dhey : Law of the Constitution^ p. 
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10*1. Rights to equality. 

JO’2. Scope of Article 14... Equal Protection Clause. 
10*3. Remedy directed against State only. 

10'4. When directed against individual action. 

10*5. Essentials and limits of equal protection. 

10-6. Doctrine of arbitrariness is.not a new Doctrine. 
H)'7. Equal Protection and classification. 

10-8. Classification not forbidden by Art. 14. 

10*9. Economic action and classification. 

10*10. Latitude to legislature. 

10*1 1 . Limits of classification. 

10*12. Similarity under inclusive classification. 

10*13. Qassification... Similarity not identity. 

10*14. Equal Protection Clause. 

10*15. Classification tased on Race. 

10* 16 . Cla^fication abased on language. 

40*17. Classificaiion and Morality. 

16*18. Guarantee of equal protection as against State. 
10'19. Discrimination by decision of Courts. 

10*20. Ai^iolc 14...lBxecutive oiSccr. 

10*21. Intontioo of officer applying law relevant. 
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10.22. Selecting date. . .Classification. 

10*23. Classification... State and Municipality. 

10*24. Classification... Educational qualification. 

10*25. Disimilar treatment. 

10*26. Classification... Historical reasons. 

10*27. Classifieat ion... Geographical reasons. 

10*28. Single Person. 

10*29. Classification. . .Procedural Law. 

10*30. Special Procedure... Special Courts. 

10*31. Two Remedies... One Suit. 

10*32. Recovery of Public Dues. 

10*33. Public debts... Recovery. 

10*34. Pending Cases. 

10*35. Classification under different Laws. 

10*36. Classification in discretionary power. 

10*37. Classification... Delegated Power. 

10*38, Onus to prove breach of Art. 14. 

10*39. Classification in regard to Land Acquisition case. 

10*40. Classification in regard to Illegitmate Children. 

10 * 1 . Rights to equality. 

Article 14 of the Constitution provides that the State shall not deny to 
any person equality before the law or the equal protection of the laws within 
the territory of India. 

It is the first of the five Articles grouped together under the heading 
Right to Equality'". The underlying object of this Article is undoubtedly to 
secure to all persons, citizens or non-citizens, the equality of status and of 
opportunity referred to in the glorious preamble of our Constitution. It 
combines the English doctrine of the rule of law and the equal protection 
clause of the 14th Amendment to the American Federal Constitution which 
enjoins that no State shall “deny to any person within its jurisdiction the equal 
protection of the laws.” There can, therefore, be no doubt or dispute that 
this Article is founded on a sound public policy recognised and valued in all 
civilised States.^ 

What is the content and reach of the great equalishing principle 
enunciated in this Article ? There can be no doubt that it is a founding faith 
of the Constitution. It is indeed the pillar on which rests securely the founda- 
tion of our democratic republic. And, therefore, it must not be subjected to a 
narrow, pedantic or lexicographic approach. No attempt should be made to 
truncate its all embracing scope and meaning, for to do so would be to violate 
its activist magnitude. Equality is a dynamic concept with many aspects and 
dimensions and it cannot be imprisoned within traditional and doctrinaire 
limits.^ 


1. Basheshar Nath v. Commissioner of Income Tax, 1959 SC 149 (157-58). 

2. Maneka Gandhi v. Union of India, (1978) 2 SCR 621; 1978 SC 597; Nakare v. Union 

(1983) 1 see 305 (314). , 
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The great purpose of the I4th Amendment of the American Constitution 
was to raise the coloured people the negroes from that condition of inferiority 
and servitude in which most of them had previously stood into perfect equality 
of Civil rights with all other persons.^ 

10‘2. Scope of Article 14 — Equal Protection Clause. 

The first part of Article 14, is a declaration of equality of the Civil Rights 
of all persons within the territory of India. It enshrines a basic principle of 
republicanism. The second part, is a corollary of the first. It is a pledge 
of the protection of equal laws, that is, laws that operate alike on all persons 
under like circumstances. 

Equal protection of the laws is some thing more than an abstract right 
and is a command which the State must respect. No state may effectively 
abdicate its responsibility under the equal protection clause by ignoring them 
or by merely failing to discharge them, whatever the motive may be.’^ 

Coming then to the language of the Article it must be noted, first and 
foremost that this Article is, in form, an admonition addressed to the State 
and does not directly purport to confer any right on any person as some of the 
other Articles, e.g., Article 19, do. The obligation thus imposed on the State 
no doubt, enures for the benefit of all persons, for, as a necessary result of 
the operation of this Article, they all enjoy equality before the law. That is, 
however, the indirect, though necessary and inevitable, result of the mandate. 
The command of the Article is directed to the State and the reality of the 
obligation thus imposed on the State is the measure of the fundamental right 
which every person within the territory of India is to enjoy. The next thing 
to notice is that the benefit of this Article is not limited to citizens, but is 
available to any person within the territory of India. In the third place it 
is to be observed that, by virtue of Article 12, “the State’’ which is, by 
Article 14, forbidden to discriminate between persons includes the Government 
and Parliament of India and the Government and the legislature of each of the 
States and all local or other authorities within the territory of India or under 
the control of the Government of India. Article 14, therefore, is an injunction 
to both the legislative as well as the executive organs of the State and the other 
subordinate authorities. As regards the legislative organ of the State, the 
fundamental right is further consolidated and protected by the provisions of 
Article 13. Clause (1) which provides that all laws in force in the territory 
of India immediately before the commencement of the Constitution, in so far 
as they are inconsistent with the provisions of Part 111 shall, to the extent of 
the inconsistency be void. Likewise Clause (2) of this Article prohibits the 
State from making any law which takes away or arbridges the rights conferred 
by the same Part and follows it up by saying that any law made in contra- 
vention of this clause shall, to the extent of the contravention be void. It will 
be observed that, so far as this Article is concerned, there is no relaxation of 
the restriction imposed by it such as there are in some of the other Articles, 
e.g.. Article 19, Clauses (2) to (6). The right to equality before the law is 
thus completely and without any exception secured from all legislative discri- 
mination. The right to the equal protection of the law is protected against 
the vagaries, if any, of the executive Government also.'* 

1. Ex Parte Common Wealth Virginia, 25 L ed. 676. 

2. In re Special Courts Bill , 1979 SC 478 (508). 

3. Burton v. Wilmington, 6 L ed. 2d 45. 

4. Basheshar Nath v. Commissioner of Income Tax, 1959 SC 149 (158). 
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This provision is not a guarantee of absolute equality for all citizen in 
all circumstances but is a guarantee of equality as human persons related to 
their dignity as human beings and a guarantee against any inequalities 
grounded upon an assumption of indeed a belief that some individval op 
individuals or classes of individuals are, by reason of their human attributes 
or their ethnic or racial, social or religious background, to be treated as the 
inferior or superior to other individuals in the community. This list does not 
pretend to be complete but is merely intended to illustrate the view that this 
guarantee refers to human persons for what they are in themselves. 

10*3. Remedy directed against State only. 

The very language of Article 14 of the Constitution expressly directs that 
"‘the State”, which by Article 12 includes the executive organ, shall not deny 
to any person equality before the law or the equal protection of the law. Thus 
Article 14 protects us from both legislative and executive tyranny by way of 
discrimination.^ 

10*4. When directed against individual action. 

The provisions of Article 14 are not confined to the action of the State 
through its legislatures, or through the executive but its provisions relate to 
and cover all the instrumentalities by which the state acts and so whenever, 
by virtue df public position under a Government deprives another of any right 
protected under Article 14 violates the Constitutional inhibition, and as he acts 
in the name of the State, and for the State, and is clothed with the states 
power, his act is that of the state. 

When private individuals or groups are endowed by the state with powers 
and functions governmental in natuj-e, they become agencies or instrumentali- 
ties of the State and subject to its Constitutional limitations.^ 

The equal protection clause does not prohibit the individual invasion of 
individual rights, it docs proscribe, however, state action of every kind that 
operates to deny any person, the equal protection of the law. This proscription 
applies to defacto as well as dejure because conduct that is formally private 
may become so entwind with governmental policies or so impregnated with 
a governmental character as to become subject to the constitutional limitations 
placed upon State action. ^ 

The Constitutional command for the state to afford '"equal protection of 
the laws” sets a goal not attainable by the invention and application of a 
precise formula. ’ The equal protection clause is not shacked to the political 
theory of a particular era,^ 

lO'S. Essentials and limits of equal protection. 

Exact equality is no prereqirisite of equal protection of laws. The 
Constitution does not require things which are different in fact or opinion to 
be treated in law as though they were the same.*^ 

1. Basheshar Nath v. Commr. of Income-tax, 1959 SC 149 (158). 

2. Raymond v. Chicago Union, 52 L. ed. 78 (87). 

3. Evans v. Newton, 15 L ed. 2d 373. 

4. Gilmore v. Montgomery, 41 L. ed. 2d 304 (315), 

5. Kotch v. River Port Pilot Commr., 91 L ed. 1093^ 

6. Harper v. Virginia State Board, 16 L cd. 2d 169* 

7. Norvell v. State of Illinois, 10 L. ed 2d. 456. 
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The State, i a the cKercisc of its governmental power, has of necessity 
to make laws operating differently on different groups or classes of persons 
within its territory to attain particular ends in giving effect to its policies, and 
it must possess for that purpose large powers of distinguishing and classifying 
persons or things to be subjected to such laws. 

A classification need not be constituted by an exact or scientific exclu- 
sion or inclusion of persons or things. The Courts should not insist on 
delusive exactness or apply doctrinaire tests for determining the validity of 
classification in any given case. Classification is justified if it is not palpably 
arbitrary. 

“Equality before the Law” or “equal protection of the laws” within the 
meaning of Article 14 of the Constitution of India means absence of any 
arbitrary discrimination by the law or in their administration. No undue 
favour to one or hostile discrimination to another should be shown. A classi- 
fication is reasonable when it is not an arbitrary selection but rests on 
differences pertinent to the subject in respect of which the classification is made. 
The classification permissible must be based on some real and substantial 
distinction, a just and reasonable relation to the objects sought to be 
attained and cannot be made arbitrarily and without any substantial 
basis. ^ 

The content and reach of Article 14 must not be confused with the 
doctrine of classification. Unfortunately, said Bhagwati, J., in the early stages of 
the evolution of our constitutional law. Article 14 came to be identified with the 
doctrine of classification because the view taken was that Article forbids discri- 
mination and there would be no discrimination where the classification making 
the differentia fulfils two conditions, namely, (1) that the classification is founded 
on an intelligible differentia which distinguishes persons or things that are 
grouped together from others left out of the group; and (ii) that differentia has 
a rational relation to the object sought to be achi eved by the impugned 
legislative or executive action, ft was for the first time in E. P. Royappa v. 
State of Tamil Nadu,'^ that the Supreme Court laid bare a new dimension of 
Article 14 and pointed out that it is a guarantee against arbitrariness.^ This 
Court speaking through Bhagwati, J. said: 

“The basic principle which informs both Articles 14 and 16 is 
equality and inhabition against discrimination. Now what is the content 
and reach of this great equalising principles. It is a founding faith, of 
the Constitution. It is indeed the pillar on which rests securely the 
foundation of our, democratic republic. It must not be subjected to a 
narrow pedantic or lexicographic approach. We cannot countenance 
any attempt to truncate its all-embracing scope and meaning, for to do 
so would be to violate its activist magnitude. Equality is a dynamic 
concept with many aspects and dimensions and it cannot be “cribbed, 
cabined and confined” within traditional and doctrinaire limits. From a 
positivistic point of view, equality is antithetic to arbitrariness. In fact, 
equality and arbitrariness are sworn enemies; one belongs to the rule of 
law in a republic while the other, to the whim and caprice of an absolute 

1 Om Prakash V. State of J. K., \9i\ sc 1001 (1004); State of iVest Bengal v. Anwar 
All, 1952 SCR 284: 1952 SC 75. 

2. (1974) 2 SCR 348: AIR 1974 SC 555 (583). 

3. Ajay Hasia v. Khalid Mujib, 1981 SC 487 (498); E.P. Royappa v. State of Tamil Nadu, 
1974 SC 555 ; Maneka Gandhi v. Union of India, (1978) 2 SCR 621 : AIR 1978 SC 597 (624) : 
1978 SC 597 (624). 



The Constitution of India tW* 

monarch. Where an act is arbitrary it is implicit in it that it is unequal 
both according to political logic and constitutional law and is therefore 
violative of Article 14, and if it affects any matter relating to public 
employment, it is also violative of Article 16. Articles 14 and 16 
strike at arbitrariness in State action and ensure faireness and equality of 
treatment.” 

This was again reiterated by the Supreme Court in Ramana v. International 
Airport Authority's case.i It must, therefore, now be taken to be well settled 
ehat what Article 14 strikes at is arbitrariness because an action that is arbitrary, 
must necessarily involve negation of equality. The doctrine of classificatioa 
which is evolved by the Courts is not paraphrase ,of Article 14 nor is it the 
objective and end of that Article. It is merely a judicial formula for deter- 
mining whether the legislative or executive action in question is arbitrary and 
.therefore constituting denial of equality. If the classification is not reasonable 
and does not satisfy the two conditions referred to above, the impugned 
legislative or executive action would plainly be arbitrary and the guarantee of 
equality under Article 14 would be breached. Wherever, therefore, there is 
a^trariness in State action whether it be of the legislature or of the executive 
or of an “authority” under .Article 12, Article 14 immediately springs into 
action and strikes down such State action. In fact, the concept of reason- 
ableness and non-arbitrariness pervades the entire constitutional scheme 
and is a golden thread which runs through the whole of the fabric of the 
Constitution.^ 

iO-6. Doctrine of arbitrariness is not a new Doctrine, 

It is difficult to accept the correctness of the above observations. It is also 
not possible to agree with the observation of Bhagwati, J., in E.P. Rayappa v. 
State of Tamil Naduf that it was for the first time that the Supreme Court laid 
Bare a new dimension of Article 14 and that it was a guarantee against 
arbitrariness. 

From the very beginning the Supreme Court has held that while Article 14 
Ibrbids class legislation, it does not forbid reasonable classification. In order 
to pass the test of permissible classification two conditions must be fulfilled 
namely: (1) the classification must be founded on an intelligent differentia 
which distinguishes persons or things that are grouped together f^rom others 
4eft out of the group and (ii) that the differentia must have a rational relation 
=to the subject sought by the statute in question. 

If any statute is found not to comply with the two imperative require- 
ments of Article 14 it will be struck down .as void. No Act of the Legislature 
«ould be termed as arbitrary. If an order is made by any officer of the State 
contrary to the mandate of Article 14, that order will also be void and may 
Be appropriately called arbitra^. Any order passed independent of a rule, or 
• without adequate determining principle would be arbitrary. Here the 
ndeqoate determining principle is the valid classification. Article 14 is not really 
•a gnarantee against arbitrariness. In the absence of norms regarding valid 
^Classification no order could be characterised as arbitrary in the context of 
Article 14. A classification would be arbitrary if it does not follow and is 

1. (1979) 3 SCR 1014 (1042) : AIR 1979 SC 1628 (1642). 

2. AJay Hasia v. Khalid Mujtb. 1981 SC 487 (498-499), para 16. 

3. <1974) 2 SCR 348 : 1974 SC 555. 

4. Budhan Chowdhry v. State of Bihar, 1955 SC 191. 
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cotttrary to the norms laid down by the Supreme Court in regard to 
classification. 

The thrust of Article 14 is that the citizen is entitled to equality before law 
and equal protection of laws. In the very nature of things the society being 
composed of unequal, a welfare state will have to strive by both executive and 
legislative action to help the less fortunate in the society to ameliorate their 
conditions so that the social and economic inequality in the society may be 
bridged. This would necessitate a legislation applicable to a group of citizens, 
otherwise unequal and amelioration of whose lot is the object of State affirma- 
tive action. In the absence of doctrine of classification such legislation is likely 
to flounder on the bedrock of equality, enshrined in Article 14. The court 
realistically appraising the social stratification and economic inequality and 
keeping in view the guidelines on which the state action must move as consti- 
tutionally laid down in Part IV of the Constitution, evolved the doctrine of 
classification. The doctrine was evolved to sustain a legislation or state action 
designed to help weaker section of the society, or some segments of the society 
in need or succour. 

10'7. Equal Protection and classification. 

“The fundamental guarantee is of equal protection of the laws and the 
doctrine of classification is only a subsidiary rule evolved by courts to give a 
practical content to that guarantee by accommodating it with the practical needs 
of the society and it should not be allowed to submerge and drown the precious 
guarantee of equality.” The doctrine of classification should not be carried 
to a point where instead of being a useful servant, it becomes a dangerous 
master, for otherwise, as pointed out hy OndLnAvvichvkA, \x\ State of Jammu 
& Kashmir v. Triloki Nath Khosaf “The guaranties of equality will be 
submerged in class legislation masquerading as laws meant to govern well 
marked classes characterised by different and distinct attainments.” That 
process would inevitably end in substituting the doctrine of classification for 
the doctrine of equality; the fundamental right to equality before the law and 
equal protection of the laws may be replaced by the overworked methodology 
of classification. 2 

The law can make and set apart the classes according to the needs and 
exigencies of the society and as suggested by experience. It can recognise 
even degree of evil, but the classification should never be arbitrary, artificial or 
evasive. 

The classification must not be arbitrary but must be rational, that is to 
say, it must not only be based on some qualities or characteristics which are 
to be found in all the persons grouped together and not in others who are 
left out but those qualities or characteritstics must have a reasonable relation 
to the object of the legislation. 

It is now well established that while Art. 14 forbids class legislation, it 
does not forbid reasonable classification for the purposes of legislation. In 
order, however, to pass the test of permissible classification two conditions 
must be fulfilled namely (1) that the classification must be founded on an 
intelligible differentia which distinguishes persons or things that are grouped 
together from others left out of the group and (ii) that that differentia must 
have a rational relation to the object sought to be achieved by the statute in 
question. The classification may be founded on different bases, namely, 

1. 1974 SCI. 

2. Ibid., quoted in re Special Courts Bill, 1978, 1979 SC 478 (524) per Krishna Iyer, J. 
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geographical, or according to objects or occupations or the like. What is 
necessary is that there must be a nexus between the basis of classification and 
the object of the Act under consideration. It is also well established that Art. 

14 condemns discrimination not only by a substantive law but also by a law of 
procedure. 1 

10 8. Classification not forbidden by Art. 14. 

The principle enunciated in Budhan Ckaudhary v. State of Bihar (supra) 
has been consistently adopted and applied in subsequent cases. The decisions 
of the Supreme Court further establish 

(a) that a law may be constitutional even though it relates to a single 
individual if on account of some special circumstances or reasons applicable 
to him and not applicable to others, that single individual may be treated as 
a class by himself; 

(b) that there is always a presumption in favour of the constitutionality 
of an enactment and the burden is upon him who attacks it to show that 
there has has been a clear transgression of the constitutional principles; 

(c) that it must be presumed that the Legislature understands and 
correctly appreciates the need of its • own people, that its laws are directed to 
problems, made manifest .by experience and that its discriminations arc based 
on adequate grounds ; 

(d) that the legislature is free to recognise degrees of harm and may 
confine its restrictions to those cases where the need is deemed to be the 
clearest; 

(e) that in order to sustain the presumption of constitutionality the 
Court may take into consideration matters of common knowledge, matters 
of common report, the history of the tinies and may assume every slate of 
facts which can be conceived existing at the time of legislation; and 

( f ) that while good faith and knowledge of the existing conditions on 
the part of a Legislature are to be presumed, if there is nothing on the face of 
the law or the surrounding circumstances brought to the notice of the Court 
on which the classiflcaticn mry reasonably be regarded as based, the presump- 
tion of constitutionality cannot be carried to the extent of always holding 
that there must be so.me undisclosed and unknown reasons for subjecting 
certain individuals or corporations to hostile or discriminating 
legislation. 

“The above principles will have to be constantly borne in mind by the 
Court” said Das C. J. “when it is called upon to adjudge the constitutionality 
of any particular law attacked as. discriminatory and violative of the equal 
protection of the laws.” ^ 

A close perusal of the decisions of the Supreme Court in which the 
above principles have been enunciated and applied by the Court will also show 

1. Budhan Chowdhry v. Slate of Bihar. (t95S) 1 SCR 1(W5 (1048) : 1955 SC 191 (193); 
Afotidas V. Sahi, 1959 SC 942 (947). 

2. Bam Krishna Dalmia v. Tendolakar, 1958 SC 538 (547-48); R.K, Garg v. Union of 
India, 1981 SC 2146; Nagpur Improvement Trust v. Vithai Bao, (1973) 1 SCC 500 (506); 
Vajraveiu v. Special Deputy Collector, 1965 SC 1017 (1027). 

3. Bam Krishna Dalmia v. Tendolkar, 1958 SC 538 (548). 
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that a statute which may come up for consideration on a question of its validity 
under Art. 14 of the Constitution may be placed in one or other of the follow- 
ing five classes:^ 

(1) A statute may itself indicate the persons or things to whom its 
provisions are intended to apply and the basis of the classification of such 
persons or things may appear on the face of the statute or may be gathered 
from the surrounding circumstances known to or brought to the notice of the 
Court. In determining the validity or otheiwise of such a slatule the Court 
has to examine whether such classification is or can be reasonably regarded 
as based upon some differentia which distinguishes such persons or things 
grouped together from those left out of the group and whether such differentia 
has a reasonable relation to the object sought to be achieved by a statute, no 
matter whether the provisions of the statute are intended to apply only to 
a particular person or thing or only to a certain class of persons or things. 
Where the Court finds that the classification satisfies the tests, the Court will 
uphold the validity of the law, as it did in Chiranjitlal v. Union oj India^ and 
in other cases. 

(ii) A statute may direct its provisions against one individual person or 
thing or to several individual persons or things but no reasonable basis of 
classification may appear on the face of it or be deducible from the surround- 
ing circumstances, or matters of common knowledge. In such a case the 
Court vvill strike down the law as an instance of naked discrimination, as it 
did in Ameerunissa Begum v. Mahboob Begum^ and Ram Prasad Narain Sahi 
V. State of Bihar, ^ 

(iii) A statute may not make any classification of the persons or things 
for the purpose of applying its provisions but may leave it to the discretion 
of the Government to select and classify persons or things to whom its 
provisions are to apply. In determining the question of the validity or 
otherwise of such a statute the Court will not strike down the law out of hand 
only because no classification appears on its face or because a discretion is 
given to the Government to make the selection or classification but will go on 
to examine and ascertain if the statue has laid down any principle or policy 
for the guidance of the exercise of discretion by the Government in the matter 
of the selection oi classification. After such scrutiny the Court will strike 
down the statute if it does not lay down any principle or policy for guiding the 
exercise of discretion by the Government in the matter of selection or classifica- 
tion, on the ground that the statute provides for the delegation of arbitrary 
and uncontrolled power to the Government so as to enable it to discriminate 
between persons or things similarly situate and that, therefore, the discrimina- 
tion is inherent in the statute itself. In such a case the Court will strike 
down both the law as well as the executive action taken under such law, as it 
did in State of West Bengal v. Anwar AH Sarkar^ Dwarka Prasad v. State of 
Uttar Pradesh^ and DhirenJra Kumar Mandaf v. Superintendent and Remem- 
brancer oj Legal Affairs.^ 

1. Ram Krishna Datmia v. Tendotkar, 1958 SC 538. 

2. AIR 1951 SC 41 ( 38) : 1950 SCR 869; State of Bombay v. F. N, Balsara, AIR 
1951 SC 318 (V 38): 1951 SCR 682; Kedar Nath Bajoria v. State of West Bengal, 1954 SCR 30: 
AIR 1953 SC 404; VM, Syed Mohammad & Co. v. State of Andhra Pradesh, 1954 SCR 1117: 
AIR 1954 SC 314 and Budhan Chowdhry v. State of Bihar, AIR 1955 SC 151 (V 42). 

3. 1953 SCR 404 : AIR 1953 SC 91. 

4. 1953 SCR 1129: AIR 1953 SC 21 5. 

5. AIR 1952 SC 75 : 1952 SCR 682, 

6. 1954 SCR 803 ; AIR 1954 SC 224. 

7. (1955) 1 SCR 224: AIR 1954 SC 424. 
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(iv) A statute may not make a classification of the persons or things 
for the purpose of applying its provisions and may leave it to the discretion 
of the Government to select and classify the persons or things to whom its 
provisions are to apply but may at the same time lay down a policy or principle 
for the guidance oT the exercise of discretion by the Government in the 
matter of such selection or classification; the Court will uphold the law as 
constilitutional, as it did in Kathi Ratting v. The State of Saiirashtra.'^ 

(v) A statute may not make a classification of the persons or things to 

whom their provisions are intended to apply and leave it to the discretion of 
the Government to select or classify the persons or things fgr applying those 
provisions according to the policy or the principle laid down by the statute 
itself for guidance of the exercise of discretion by the Government in the 
matter of such selection or classification. If the Government in making the 
selection or classification does not proceed on or follow such policy or 
principle, it has been held by the Supreme Court, in Kathi Raning 

Ra.vat The State of Saurashtra.^ that in such a case the executive action 
but not the statute should be condemned as unconstitutional.*^ 

The Supreme Court though undoubtedly at the cost of some repetition 
again stated the propositions which emerged from the judgments of the Supreme 
Court under Art. 14 of the Constitution.^ 

The principle underlying the guarantee of Article 14 is not that the same 
rules eff law should be applicable to all persons within the Indian territory 
or that the same remedies should be made available to them irrespective of 
differences of circumstances. It only means that all peisons similarly circum- 
stanced shall be treated alike both in privileges conferred and liabilities imposed. 
Equal laws would have to be applied to all in the same situation, and there 
should be no discrimination between one person and another if as regards 
the subject matter of the legislation their position is substantially the same. 

By the process of classification, the State has the power of determining 
who should be regarded as a class for purposes of legislation and in relation 
to a law enacted on a particular subject. This power, no doubt, in some 
degree likely to produce some inequality; but if a law deals with the liberties 
of a number or well defined classes, it is not open to the charge of denial of 
equal protection on the ground that it has no application to other persons. 
Classification thus means segregation in classes which have a systematic rela- 
tion, usually found in common properties and characteristics. It postulates 
a rational basis and does not mean herding together of certain persons and 
classes arbitrarily. 

The differentia which is the basis of the classification and the object of 
the Act are distinct things and what is necessary is that there must be a nexus 
between them. In short, while Article 14 forbids class discrimination by 
conferring privileges or imposing liabilities upon persons arbitrarily selected 
out of a large number of other, persons similarly situated in relation to the 
privileges sought to be conferred or the liabilities proposed to be imposed, it 
does not forbid classification for the purpose of legislation, provided such 
classification is not arbitrary. 

If the legislative policy is clear and definite and as an effective method 
of carrying out that policy a discretion is vested by the statute upon a body 

1. 1952 SCR 435 ; 1952 SC 123. 

2. Ibid, 

3. Ram Krishna Dalmia v. Tendolkar, 1958 SC 538 (549). 

4. In re Special Courts Bill, 1979 SC 478 (509). 
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of administrators or officers to make selective application of the law to certain 
classes or groups of persons, the statute* itself cannot be condemned as a 
piece of discriminatory legislation. In such cases, the power given to the 
executive body would import a duty on it to classify the subject matter of 
legislation in accordance with the objective indicated in the statute. If the 
administrative body proceeds to classify persons or things on a basis which 
has no rational relation to objective of the legislature, its action can be annulled 
as offending against the equal protection clause. On the other hand, if the 
statute itself does not disclose a definite policy or objective and it confers 
authority on another to make selection at its pleasure, the statute would be 
held on the face of it to be discriminatory, irrespective of the way in which it 
is applied. 

Whether a law confering discretionary powers on an administrative 
authority is constitutionally valid or not should not be determined on the 
assumption that such authority will act in an arbitrary manner in exercising 
the discretion committed to it. Abuse of power given by law docs occur; 
but the validity of the law cannot be contested because of such an apprehen- 
sion. Discretionary power is not necessarily a discriminatory power. 

Classification necesarily implies the making of a distinction or discrimina- 
tion between persons classified and those who are not members of that class. It 
is the essence of a classification that upon the class are cast duties and burdens 
different from those resting upon the general public. Indeed, the very idea 
of classification is that of inequality, so that it goes without saying that the 
mere fact of inequality in no manner determines the matter of constitu- 
tionality. 

Whether an enactment providing for special procedure for the trial of 
certain offences is or is not discriminatory and violative of Article 14 must 
be determined in each case as it arises, for, no general rule applicable to all 
cases can safely be laid down. A practical assessment of the operation of 
the law in the particular circumstances is necessary. 

A rule of procedure laid down by law comes as much within the purview 
of Article 14 as any rule of substantive law and it is necessary that all litigants, 
who are similarly situated, are able to avail themselves of the same procedural 
rights for relief and for defence with like protection and without discrimination. ^ 

10'9. Economic action and classification. 

Laws regulating economic activity would be viewed differently from laws 
which touch and concern freedom of speech and teligion, voting, procreation, 
rights with respect to criminal procedure, etc. The prominence given to the 
equal protection clause in many modern opinions and decisions in America all 
show that the Court feels less constrained to give judicial deference to legislative 
judgment in the field of human and civil rights than in that of economic 
regulation. 3 

The problem of legislative classification is a perennial one, admitting of 
no doctrinaire definition. Evils in the same field may be of different dimen- 
sions and proportions requiring different remedies. Or so the legislature may 
think.* 

1. In re Speial Courts Bill, 1978, 1979 SC 478 (510). 

2. State of Gujarat v. Sri Ambica Milis, 1974 SC 1300 (1314), Dfvelopments-Equai Proteo 
ttoH, 82 Harv Law Review 108S (1 127). 

3. IbU.-, TIgner v. Texas, (1939) 310 US 141. 

24 
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Once an objective is decided to be within legislative competence, however, 
the working out of classiScations has been only infrequently impeded by 
judiciaJ negatives. The Court’s attitude cannot be that the slate either has to 
regulate all businesses, or even all related businesses, and in the same way, or 
not at all. An effort to strike at a particular economic evil could not be 
hindered by the necessity of carrying in its wake a train of vexatious, trouble 
some and expensive regulations covering the whole range of connected or similar 
enterprises. And that it is making a vigorous use of the equal protection 
clause to strike down legislative action in the area of fundamental human 
rights.^ 

“Equal protection clause rests upon two largely subjective judgments ; 
one as to the relative invidiousness of particular dilferentiation and the other 
as to the relative importance of the subject with respect to which equality is 
sought”.* 

It has been said by no less a person than Holmes, J., that the legislature 
should be allowed some play in the joints, because it has to deal with complex 
problems which do not admit of solution through any doctrinaire or straight 
jacket formula and this is particularly true in case of legislation dealing with 
economic matters, where, having regard to the nature of the problems required 
to be dealt with, greater play in the joints has to be allowed to the legislature. 
The Court should feel more inclined to give judicial deference to legislative 
judgment in the field of economic regulation than in other areas where funda- 
mental human rights are involved.^ Nowhere has this admonition been more 
felicitously expressed than in Morey v. Dond;^ where Frankfurter, J. said : 

“In the utilities, tax and economic regulation cases, there are good 
reasons for judicial self-restraint if not judicial deference to legislative 
judgment. The legislature .after all has the affirmative responsibility. 
The Courts have only the power to destroy, not to reconstruct. When 
these are added to the complexity of economic regulation, the uncertainty, 
the liability to error, the bewildering conflict of the experts, and the 
number of times the judges have been overruled by events self-limitation 
can be seen to be the path to judicial wisdom and institutional prestige 
and stability.” 

The Court must always remember that “legislation is directed to practical 
problems, that the economic mechanism is highly sensitive and complex, that 
many problems are singular and contingent, that laws are not abstract proposi- 
tions and do not relate to abstract units and arc not to be measured by 
abstract symmetry” that exact wisdom and nice adaption of remedy are not 
always possible and that “judgment is largely a prophecy based on meagre and 
uninterpieted experience,” Every legislation particularly in economic matters 
is essentially empiric and it is based on experimentation or what one may call 
trial and error method and therefore it cannot provide for all possible situa- 
tions or anticipate all possible abuses. There may be crudities and inequities 
in complicated experimental economic legislation but on that account alone it 
cannot be struck down as invalid. The Courts cannot, as pointed out by the 
United States Supreme Court in Secy, of Agriculture v. Central Roig. Refining 
Co.,^ be converted into tribunals for relief from such crudities and inequities. 
There may even be possibilities of abuse, but that too cannot of itself bq.a, 

1. See Cox, *^The Supreme Court Foreward'\ 1965 Term, 80 Harv. Law Review 91-95. 

2. 82 Harv Law Review 1085 (1127). 

3. R. K. Garg v. Union of India, 1981 SC 2138 (2147). ' 

4. (1957) 354 US 457 ; State of Gujarat v. Sri Ambica Mills, 1974 SC 130O (1314), 

5. (1950) 94 L ed* 381; Dandridge v. Williams, 25 L cd. 491. 
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ground for invalidating the legislation, because it is not possible for any 
legislature to anticipate as if by some divine prescience, distortions, and abuse 
of its legislation which m.iy be made by those subject to its provisions and to 
provide against such distortions and abuses. Indeed, howsoever, great may be 
the care bestowed on its framing, it is difficult to conceive of a legislation which 
is not capable of being abused by perverted human ingenuity. The Court 
must, therefore, aJJudge the constitutionality of such legislation by the 
generality of its provisions and not by its crudities or inequities or by the 
possibilities of abuse of any of its provisions. If any crudities, inequities of 
abuse come to light, the legislature can always step in and enact suitable 
amendatory legislation. That is the essence of pragmatic approach which 
must guide and inspire the legislature in dealing with complex economic 
issues. 1 

10‘10. Latitude to legislature. 

A large latitude is allowed to the State for classification upon a reasonable 
basis and what is reasonable is a question of practical details and a variety of 
factors which the court will be reluctant and perhaps ill-equipped to investigate. 
In this imperfect world perfection even in grouping is an ambition hardly ever 
accoinplisned. In tnis context, me court.s liave to remember tne relationship 
between the legislative and judicial departments of Oovernment in the deter- 
mination of the validity of classilieation. A power to classify being extremely 
broad and based on diverse considerations of executive pragmatism, the 
judicature cannot rush in where even the legislature warily treads.”'-^ 

The Court in Mohammad Shujat AH v. Union oj Indin,^ has explained the 
constitutional fact of classification : 

“This doctrine recognises that the legislature may classify for the 
purpose of legislation oat requires mit m: clas>»iiication must be 
reasonable, it should ensure tn it persons or things similarly situated 
are all similarly treated, fne measure of reasonableness of a classilica- 
tion IS the degree of its success in treating similarly those similarly 
situated. 

But the question is what does this ambiguous and crucial phrase 
similarly situated means ! W^liere are we to looK for the test of similarity 
of situation which determines the reasonableness of a classification I 
The inescapable answer is that we must look beyond the classification 
to the purpose of the law. A reasonable classification is one which 
includes all persons or things similarly situated with respect of the pur- 
pose of the law.” 

1011. Limits of classification. 

Legislative classification docs not violate the Equal Piotection Clause 
merely because the classification it makes arc imperfect.* Even if the classifica- 
tion involved is to some extent both under inclusive and over inclusive; and 
hence the line drawn by the Legislature, imperfect, it is neveitheless the rule 


1. R, K, Garg v. Union of India, 1981 SC 2138 (2147). 

2. Mur thy Match Works v. Assistant Collector, 1974 SC 497 (503-504). 

3. 1975 SCR 441 (477): AIR 1974 SC 1631 (1653). 

4. Dandridge v. Williams, 25 L ed. 2d 491. 
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that ia a case like this '^perfection'* is by no means required. When a legal 
distinction is determined, as no one doubts that it may be, between night 
and day, childhood and maturity, or any o ther extremes, a point has to 
be fixed or a line has to be drawn, or gradually picked out by successive 
decisions to mark where the change takes place. Looked at by itself without 
regard to the necessity behind it the line or point seems arbitrary. It 
might as well be a little more to one side or the other. But when it is 
seen that a line or point there must be, and there is no mathematical or logical 
way fixing it precisely, the decision of the legislature must be accepted unless 
the Courts could say that it was very wide of any reasonable mark.^ 

The equal protection clause does not require that a state must choose 
between attacking every aspect of a problem or not attacking the problem at 
all, and particularly with respect to social welfare programmes, so long as the 
line drawn, by the state is rationally supportable, the Courts will not interpose 
their judgment as to the appropriate stopping point.^ 

The Courts have recognised a distinction between discrimination /. e. a 
classification drawn with an “evil eye and an unequal hand’’ or motivated 
by a failing “against a specific group of residents. 

10*12. Over inclusive and under inclusive classification, 

A classification is under-inclusive when all who are included in the class 
are tainted with the mischief but there are others also tainted whom 
the classification does not include. In other words, a classification is bad as 
under! nclusive when a State benefits persons in a manner that furthers a 
legitimate purpose but does not confer the same benefit or place the same 
burden on others who are similarly situated. A classification is over-inclusive 
when it includes not only those who are similarly situated with respect to the 
purpose but others who are not so situated as well. In other words, this 
type of classification imposes a burden upon a wider range of individuals than 
are included in the class of those attended with mischief at which the law 
aims. Herod ordering the death of all male children born on a particluar 
day because one of them would some day bring about his downfall employed 
such a classification.^ 

The piecemeal approach to a general problem permitted by under-inclusive 
classifications, appears justified when it is considered that legislative dealing 
with such problems is usually an experimental matter. It is impossible to 
tell how successful a particular approach may be, what dislocations might 
occur, what evasions might develop, what new evils might be generated in 
the attempt. Administrative expedients must be forged and tested. Legis- 
lature, recognizing these factors, may wish to proceed cautiously and Court 
must allow them to do so.^ 

A statute is not invalid because it might have gone further than it did, 
since a legislature need not strike at all evils at the same time and may address 
itself to the phase of the problem which seemed most acute to the legislative 
mind. '^ Without violating the equal protection clause the legislatures may imple- 

1. Louisville Gas Co. v. Coleman, 12 L cd. 770 (775) ; State of Gujarat v. Sri Ambica 
Mitts, 1974 SC 1300(1313). 

2. Geduldig v. Aiello, 41 L ed. 2d 256 (264). 

3. State of Gujarat v. Sri Ambica Mills, 1974 SC 1300 (1313). 

4. 37 California Law Review, p. 341 cited in State of Gujarat v. Sri Ambica Mills. 1974 
SC 1300. 

5. Buckley v. Valeo, 46 L ed. 2d 659. 
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meat their programme step by step at a time and may adopt legislation that 
only partially ameliorates a perceived evil and defer complete elimination of 
the evil to future legislation.* 

1013 . Classification — Similarity not identity. 

Similarity, not identity of treatment is enough. If there is equality and 
uniformity within each group: the law will not be cond;mned as discrimina- 
tive, though due to some fortutious circumstances arising out of a peculiar 
situation some included in a class get an advantage over others, so long as 
they are not singled out for special treatment.’^ 

la Hathi Singh Manufacturing Co. Union of India^ the constitutional 
validity of Section 25 FFF of the Industrial Disputes Act. 1947 was assailed. 
That section made a distinction between employers who had closed their 
undertaking on or before November 28, 1956 and those who closed their 
undertakings after that date. The Supreme Court rejected the contention. 
When Parliament enacts a law imposing a liability as flowing from certain transac- 
tions prospectively, it evidently makes a distinction between those transac- 
tions which are covered by the Act and those which are not covered by the 
Act because they were completed before the date on which the ,A.ct was 
enacted. This differentiation does not amount to discrimination which is 
liable to be struck down under Art. 14. The power of the Legislature to 
impose civil liability in respect of transactions completed even before the 
date on which the ,A.rt. 14 is enacted does not appear to be restricted. 

The State is undoubtedly enjoined by Art. 14 of the Constitution not to 
deny to any person equal protection of the laws within the territory, but a proper 
classification bearing a reasonble and just relation to the object sought to be 
achieved by the statute does not on that account become impermissible. All 
persons who are similarly circumstanced as regards a subject-matter are 
entitled to equal protection of the laws, but it is not predicated thereby that 
every law must have universal application irrespective of di.ssimilarity of 
objects or transactions to which it applies, or of the nature of attainments of 
the persons to whom it relates. The Legislature has always the power to 
make special laws to attain particular objects and for that purpose has 
authority to select or classify persons, objects or transactions upon which the 
law is intended to operate. Differential treatment becomes unlawful only 
when it is arbitrary or not supported by a rational relation with the object of 
the statute.'* 

Before a person can claim to be discriminated against another he must 
show that all the other persons are similarly situate or equally circumstanced. 
The pleading of the appellant in Pathumma v. State of Kerala-' did not at all 
contain any facts to show how the two were similarly situate. 

The legislature cannot be required to impose upon administrative agencies 
tasks which cannot be carried out or which must be carried out on a large 
scale at a single stroke. “If the law presumably hits the evil where it is most 
felt, it is not to be overthrown because there are other instances to which it 


1. New Orleam v. Duke, 49 L ed. 2d Sll (SI7). 

2. Anand Mills State of Gujarat, 1975 SC 1234 (1244). 

3. (I960) 3 SCR 528: 1960 SC 923. 

4. State of MatOtya Pradesh v. Bhopal Sugar Industries, 1974 SC 1179(1181). 

5. 1978 SC 771 (780). 
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might have been applied. There is no doctinaire requirement that the legisla- 
tion should be couched in all embracing terms. 

Most laws classify, and many affect certain groups unevenly , even though 
the law itself treats them no differently from all other members of the class 
described by the law. When the basic classification is rationally based, uneven 
affects upon particular groups within a class are ordinarily of no constitutional 
concern. 

The calculus of effects, the manner in which a particular law reverberates 
in a society, is a legislative and not a judicial responsibility. In assessing an 
equal protection challenge, a court -is called upon only to measure the basic 
validity of the legislative classification. When some other inde^ndent right 
is not at stake, it is presumed that “even improvident decisions will eventually 
be rectified by the democratic process.”^ 

Artice 14 does not require that every regulatory statute applies to all in 
the same business. Where size is an index to the evil at which the taw is 
directed, discriminations between the large and small arc permissible, and it 
is also permissible for reform to take one step at a time addressing itself to 
the phase of the problem which seem most acute to the legislative mind.'* 

A legislative authority acting within its field is not bound to extend its 
regulation to all cases which it might possibly reach. The legislature is free 
to recognize degrees of harm and it may confine the restrictions to those 
classes of cases where the need seemed to be clearest.'* 

It is also clear that in making the classification the legislature cannot be 
expected to provide an abstract symmetry but the classes have to be set apart 
according to the necessities and exigencies of the society as dictated by experi- 
ence and surrounding circumstances. All that is necessary is that the classifica- 
tion should not be arbitrary, artificial or illusory.** 

10 * 14 . Equal Protection Clause 

The equal protection clause does not mean that a State may not draw lines 
that treat one class of individuals or entities different from others ; the test is 
whether the difference in treatment is an invidious discrimination." 

Discrimination violative of Art. 14 can only take effect if there is discri- 
mination between equals and not where unequals are being differently treated.'^ 

In the case of Chiranjit Lai Choudhuri v. Union of India, >> the Supr^ipe 
Court observed as follows : 


1. Slate of Gujarat v. Sri Ambica Mills, 1974 SC 1300 (1313) ; West Coast Hotel Co. 
V. Parrish, (1936) 300 US 379 (400). 

2. State of Gujarat v. Sri Amhica Mills, 1974 SC 1300 (1313), 

3. Ibid., p. 1314. 

4. Ibid.: Mutual Loan Co. v. Martell, (191 1) 56 L ed. 175 (180). 

5. Pathumma v. State of Kerala, 1978 SC 771 (786) para 42. 

6. Lehnhausen v. Lake Shore Auto Parts, 35 L ed. 2d 351. 

7. Pathumma v. State of Kerala, 1978 SC 786. (1974) 1 SCR 771 (783) : AIR 1974 SC 1 

( 11 ). 

8. 1950 SCR 869 (911) : AIR 1951 SC 41 (,51). 
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**It must be admitted that the guarantee against the denial or equal 
protection of the laws does not mean that identically the same rules of 
law should be made applicable to all persons within the territory of India 
inspite of differences of circumstances and conditions. As has been said 
by the Supreme Court of America, “equal protection of laws is a pledge 
of the protecting of equal laws.” (See Yick v. Hopkingsy and this means 
‘subjection to equal laws applying alike to all in the same situation’ 
(See Southern Railway Co. v. Greeney In other words, there should 
be no discrimination between one person and another if as regards 
the subject matter of the legislation their position is the same.” 
“The legislature undoubtedly has a wide field of choice in determin- 
ing and classifying the subject of its laws, and if the law deals alike with 
all of a certain class, it is noinially not obnoxious to the charge of denial 
of equal protection ; but the classification should never be arbitrary. It 
must always rest upon some real and substantial distinction bearing a 
reasonable and just relation to the things in respect of which the classifi- 
cation is made, and classification made without any substantial basis 
should be regarded as invalid.”* 

To the same effect is another decision of the Supreme Court in the case of 
the State of West Bengal v. Anwar AH Sarkar^ where this Court observed as 
follows : — 

“It can be taken to be well settled that the principle underlying 
the guarantee in Art. 14 is not that the same rules of law should be 
applicable to all persons within the Indian territory or that the same 
remedies should made available to them irrespective of differences of 
circumstances. It only means that all persons similarly circumstanced 
shall be treated alike both in privileges conferred and liabilities imposed. 
Equal laws would have to be applied to all in the same situation, and 
there should be no discrimination between one person and another if as 
regards the subject matter of the legislation their position is substantially 
the same.”^ 

10* 15. Classification based on Race and Gander, 

The Equal Protection Clause is not framed in terms of “stigma.” 
Certainly the word has not clearly defined constitutional meaning. It reflects 
a subjective judgment that is standardless. All state-imposed classifications 
that rearrange burdens and benefits on the basis of race are likely to be viewed 
with deep resentment by the individuals burdened. The denial to innocent 
persons of equal rights and opportunities may outrage those so deprived and 
therefore may be perceived as invidious. These individuals are likely to find 
little comfort in the notion that the deprivation they are asked to endure is 
merely the price of membership in the dominant majority and that its imposi- 
tion inspired by the supposedly benign purpose of aiding others. One should 
not lightly dismiss the inherent unfairness of, and the perception of mistreatment 
that accompanies, a system of allocating benefits and privileges on the basis 
of skin color and ethnic origin.^ 

1. (188S) 118US 3S6 (369). 

2. (1909) 216 US 400 (412). 

3. quoted in Pathumma v. State of Kerala^ 1978 SC 771 (787). 

4. AIR 1952 SC 75. 

5. quoted in Pathumma v. State of Kerala^ 1978 SC 771 (787). 

Ifniymity of California Regents v. Bakke^ 57 I, ed. 2d. 750 (774) FN 34. 
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Discrimination on the basis of race is illegal, immoral, unconstitutional, 
inherently wrong, and destructive of democratic society. The Racial and 
ethnic classifications, are subject to stringent examination without regard to 
any additional characte listics. “Distinctions between citizens solely because 
of their ancestry are by their very nature odious to a free people whose 
institutions are founded upon the doctrine of equality.”^ 

“Illegal restrictions which curtail the civil rights of a single 
racial group are immediately suspect. That is not to say that all such 
restrictions are unconstitutional. Courts must subject them to the most rigid 
scrutiny.”® 

“The guarantees of equal protection”, said the Court in Fick IVo^ “are 
universal in their application, to all persons within the territorial jurisdiction, 
without regard to any differences of race, of color, or of nationality; and the 
equal protection of the laws is a pledge of the protection of equal laws.”^ 

Classifications based upon gender, not unlike those based upon race have 
traditionally been the touchstone for pervasive and often subtle discrimina- 
tion. Such classifications must bear a close and substantial relationship to 
important Governmental objectives. 

. When a statute gender-neutral on its f ace is challenged on the ground 
that it effects upon women are disproportionably adverse, a twofold inquiry 
is thus appropriate. The first question is whether the statutory classification 
is indeed neutral in the sense that it is not gender-based. 

10‘16. Classification based on language. 

Article 14 protects all Indians qua Indians, within the territory of India. 
Article 350 sanctions representation to any authority, including a Court, for 
redress of grievances in any language used in the Union or in the State. Equality 
before the law implies that even a vakalat or affirmation made in any state 
language according to the law in that state must be accepted every where in 
the territory of India save this is to be where valid legislation to the contrary 
exists.® 

10' 17. Classification and Morality. 

The validity of a classification has to be judged with reference to the 
object of the legislation and if that is done, there can be no doubt that the 
classification made by the Act is rational and intelligible.® 

In R. K. Garg v. Union of India,’’ it was contended that the Act offended 
against morality by according to dishonest assessees who had evaded payment 
of tax, immunities and exemptions which were denied to honest tax payers. The 
Supreme Court by majority judgment repelled the contention. Bhagwati, J. 
said, 'It is necessary to remember that we are concerned with the constitutional 
validity of the Act and not with its morality. Of course, when we say this 
we do not wish to suggest that morality can in no case have relevance to the 

1. Hirabayashi, 320 US at 100 : 87 L ed. 1774. 

2. Korematsu, 323 US, at 216: 89 L ed. 194. 

3. 438 US 293. 

4. 1 18 US, at 369: 30 L ed. 220. 

5. MotlRam v. State of M. P., 1978 SC 1594 (1601). 

6. R. K. Garg v. Union of India, 1981 SC 2138 (2155-6), 

7. Ibid. 
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constitutional validity of a legislation. There may be cases where the provi- 
sions of a statute may be so reeking with immorality that the legislation can 
be readily condemned as arbitrary or irrational and hence violative of Article 
14. But the test in every such case would be not whether the provisions of the 
statute offend against morality but whether they are arbitrary and irrational 
having regard to all the facts and circumstances of the case. Immorality by 
itself is not a ^ound of constitutional challenge and it obviously cannot be, 
because morality is essentially a subjective value, except in so far as it may 
be reflected in any provision of the Constitution or may have crystallised into 
some well-accepted norm of special behaviour.”' 

10 * 18 . Guarantee of equal protection as against State. 

The guarantee of equal protection of laws is addressed not only to the 
state but also to every person whether natural or Juridical who is the repository 
of state power. 2 

The equal protection clause prohibits discriminatory action by the State, 
but erects no shield against private conduct however discriminatory or wrong- 
ful it may be, but while that principle is easily stated, the question of whether 
particular discriminatary conduct is private, on the one hand or amounts to 
“state action” on the other hand, frequently admits of no easy answer.^ This 
proscription on state action applies tie facto as well as tie jure because conduct 
that is formally private may become so entwined with governmental policies, 
so impregnated with a governmental character as to become subject to the 
constitutional limitations placed upon. State action.'t 

Discrimination by an otherwise private entity is not violative of the equal 
protection clause merely because the private entity receives some sort of benefit 
or service from the state or because it is subject in some degree to State 
Regulation.® Here the word state, means state as defined in Article 12. 

Although the prohibition of Article 14 has reference exclusively to action by 
the State as distinguished from action by private individuals, the rights thereby 
protected may be invaded by the acts of a state oflicer under color of state 
authority, even though he has not only exceeded his authority but also 
disregarded special commands of the state law.® 

10 ‘ 19 . Discrimination by decision of Courts. 

Article 14 docs not assure uniformity of judicial decisions or immunity 
from judicial error.’ 

The judicial decision must of necessity depend on the facts and circum- 
stances of each particular case and what may superficially appear to be an 
unequal application of the law may not necessarily amount to a denial of equal 
protection of law.® 

1. R. K. Garg v. Union of India, 1981 SC 2138 (2155-56). 

2. Home Telephone A Telegraph C i. v. Los Angeles, 57 L ed. 510. 

3. Moose Lodge v. Irvis, 32 L cd. 2d 627. 

4. Gilmore v. Montgomery, 41 Led. 2d 304. 

5. 7614,41 Led. 2d 304. 

6. lowa-Des Moines National Bank v. Bennett, 76 L ed. 265. 

7. Snowden v. Hughes, (1943) 321 US 1 : 88 L ed. 497. 

8. Budhan Chowdkry v. State of Blhar^ 1955 SC 191 (195). 
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The judiciary does not come wiAin the ambit of the definition of the 
term State in Article 12. 

I * » 

10-20. Article Id^Exeqttive officer. 

The unlawful administration by state officers of a state statute fair on its 
face resulting in its unequal application to those who are entitled to be treated 
alike, is not a denial of the equal protection of the law guaranteed by Article 
•14 unless there is shown to be pretent in it an element of intentional or purpose- 
ful discrimination.^ 

In State of Jammu and Kashmir v. Ghulam Rasool^ the respondent urged 
that he was entitled to have the procedure prescribed by the Kashmir Civil 
Service Rules followed before the order demoting him could be made 
and as that procedure was not followed he had been denied the equal protec- 
tion of the laws. But the Supreme Court said that even if the rules were a law 
and the respondent had not t^n given the benefit of them, all that could be 
said to have happened was that the Government had acted in breach of the law. 
But that did not amount to a violation of the right to the equal protection of 
the laws, otherwise every breach of law by a Government would amount to a 
denial of the equal protection of the laws. It is not the respondent’s case that 
Other servants of the Government, had been given the benefit of the Rules, and 
such benefit had been designedly denied only to him.^ 

In Narain Doss v. Improvement Trust,* it was contended that while 
administering Section 56 of the Punjab Town Improvement Act there had 
been hostile discrimination against the appellant because lands under orchards 
belonging to persons similarly placed had been exempted whereas the appellants 
had been refused exemption. Rejecting the contention, the Supreme Court said 
that : — 


“If the appellant had failed to bring their case within Section 56 of 
the Act, then merely because some other party had erroneously succeed- 
ed in getting his lands exempted ostensibly under that Section that by 
itself would not clothe the appellant with a right to secure exemption for 
their lands. The rule of equality before the law or of the equal protection 
of the laws under Article 14 could not be invoked in such a case.”* 

Every wrong interpretation of a rule of law does not amount to a hostile 
discrimination. What is of the essence is hostile discrimination— an intentional 
unequal treatment of persons similarly placed. It is not that any and every 
contravention of a Rule brings the case within Article 14.“ ^ 

10*21. Intention of officer applying law relevant. 

Although a law is faif on its face and impartial in appearance yet if it is 
applied and administered with an evil eye and unequal hand, so as to make 
unjust and illegal discrimination, k is within Article 14.'' 

1. Snowden v. Hughes, 88 L ed. 497. 

2. 1961 SC 1301 (1302). 

3. Ibid. 

4. 1972 SC 865. 

5. Sasht Bkushan Prasad Singh v. Stale, 1982 AP SS (59). 

6. Siddappa, H. J. v. Slate of hfyfore, 1967 Mys. 67 (71), 
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) 10 ‘ 22 . Selecting date — Classification. 

The choice of a date as q basis for clusificatioa cao not always be dubb^ 
as arbitrary even if no particular reason is forth coming, for the choice unless it 
is shown to be capricious or whimsical in fhe circumstances. When it is 
seen .that a line or a point there must be and there is no mathematical or 
logical way of fixing it precisely the decision of the legislature or its delegate 
must be accepted unless it could be said that it was very wide of the reasonable 
mark. In Union of India v. Panneswaran Match Works'^ the Court held that 
the object of granting the concessional rate of duty was to protect the smaller 
units in the industry from th: competition by the larger ones and that object 
would have been frustrated, if by adopting the device of fragmentation, the 
larger units could become the alternate beneficiaries of bounty. This was the 
weighty consideration which prompted the court to uphold the date . In Gouri, 
D.C. V. State of Kerala'^ the Bill was published in June 1973 in which it was 
made clear that the Act would be brought into force from April 1, 1970. 

After recalling the various stages through which the Bill passed before 
being enacted as Act, the Supreme Court held that the choice of date April 1, 
1973 was not wide of the reasonable mark. 

In Nim, D. R. v. Union of India^ the Indian Police Service (Regulation of 
Seniority) Rules, 1954 required the determination of the year of allotment 
of the person concerned for the determination of his seniority. In doing 
so, the Government of India directed that officers promoted to the Indian 
Police Service should be allowed the benefit of their continuous officiation 
with effect only from May 19, 1951. The order was challenged on the ground 
that there was no rationale behind selectii^; this date. The Supreme Court held 
that the Central Government could not pick out a date from a hat. The date. 
May 19, 1951, was an artificial and arbitrary date having nothing to do with 
the application of the first and the second provisos to Rule 3. 

Similarly in Jaita Sinjh v. State of Rajasthan* the Supreme Court struck 
down as discriminatory the decision of pre 1955 and post 1955 tenants for 
the purpose of allotment of land by the tenants for the purpose of allotment 
of land made by the Rules under the Rajasthan Colonization Act, 1954, 
observing that the various provisions indicated that the pre 1955 and post 1955 
tenants stood on the same footing. 

In Nakara, D.S. v. Union of India,^ the question before the Supreme Court 
was eligibility criteria for being eligible for moralised pension scheme. No ra- 
tionale was discernible. The Court said : when a certain date or eligibility 
criteria is selected with reference to legislativp or executive measure which has 
the pernicious tendency of dividing an otherwise homogeneous class and the 
choice of beneficiaries of legislative or execution action becomes selective, the 
division or classification made by choice of date or eligibility criteria must 
have some relation to the objects sought to be achieved. If the choice of the 
date, or classification is wholly unrelated to the objects sought to be achieved, 
it cannot be upheld on the specious plea that there was the choice of the legis- 
lature. ® The rational principle co-related to the object sought to be achieved. 

1. (1975) 2 SCR 573: 1974 SC 2349. 

2. (1980) 1 SCR 504: 1980 SC 271. 

3. (1967) 2 SCR 325 : 1967 SC 1301. 

4. (1975) Supp SCR 428 : 1975 SC 1436 ; 

5. (1983) 1 see 305. 

6. (1983) 1 see 30S (339). 
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Legislativ: aad executive action may accordingly be sustained if it satis 
fies ta: t\vui t:iti of r^ionable classification and rational principle corelated 
tj u: jjjjjt t.i oi a:'\ii/;l T.iJ State would, therefore, have to afflr- 

raiti/ily satisfy tu Caart tvat tu twin tests have been satisfied. In Ramana 
Dayaram Shetty v. International Airport Authority'^ - the Supreme Court 
observed that a discriminatory action against of the Government was liable 
to b: stfueic dova, unless it could be shown by the Government that the 
departure was not arbitrary, but wasbased on valid principle which in itself 
was not irrational, unreasonable, or discriminatory.^ 

10 ' 23 . Classification — State and Municipality. , 

Acts in so far as they provide for special procedures applying to the 
State and the Municipal Corporation have been held to be valid. The decisions 
in Babtirao Shantaram v. Bombay Housing Board.^ upholding the exemption 
of premises belonging to the Government or a local authority from the provi- 
sions of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947; Collect )r of Malabar v. Erimmal Ebrahim Hajeefi upholding the 
provision for special modes of recovery for incometax; Asgarali Nazarali v. 
State of Bombay'’ upholding the validity of Criminal Law Amendment Act, 
1952, providing for the trial of all offences punishable under Sections 161, 165 
or 165-A of the Indian Penal Code, or sub-section (2) of Section 5 of the 
Prevention of Corruption Act, 1947 exclusively by Special Judges, Manna Lai 
V. Collector of Jhalwarlafi . upholding the provision of the Rajasthan Public 
Demands Recovery Act, 1952 for recovering moneys due to a State Bank; 
Nav Rattanmal v. State oj Rajasthanfi upholding a special period of limita- 
tion for the Government; Lachhman Das v. State of Punjab,** upholding the 
provisions of an Act setting up separate authorities for determination of 
disputes and prescribing a special procedure to be followed by them for the 
recovery of the dues of a State Bank; and Builders Supply Corpn. v. Union of 
India,-* upholding the doctrine of priority of Crown Debts, are all instances 
wiijre special provisions applicable to the State were upheld. It cannot now 
be contended that special provision of law applying to Government and public 
bodies is not based upon doctrine of reasonable classification or that it offends 
Article 14. 

Now in all these decisions the law providing for special tieatment to 
Government or other public bodies was held not to be discriminatory, but 
from that it does not follow that every law which gives differential treatment 
to Government or other public bodies is necessarily immune from challenge 
on the ground of discrimination. There is no talisman or charm protec ting 
a law from the vice of unconstitutional discrimination, when the discrimina- 
tion is in favour of the Government or other public bodies. The law is now 
well settled that the Legislature ' has power of making special laws to attain 

1. (1979) 3 SCR 1014 (1034) : 1979 SC 1628: (1979) 3 SCC489 (506). 
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8. (1963) 2 SCR 353 : AIR 1963 SC 222. 
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particular ends, and for that purpose it may select or classify persons and things 
upon which such laws are to operate. Kut the mere fact of classification is 
not sufficient to relieve a statute from the reach of the equality clause contained 
in Article 14. To get out of its reach it must appear that not only a classiffica- 
tion has been made but also that it is one based on some real distinction, 
bearing a just and reasonable relation to the object of the Legislation, and is 
not a mere arbitrary selection. The classification to be valid and peimissible 
must satisfy a double test. It must be founded on an intcligiblc differentia, 
which distinguishes those who are grouped together from others, and that 
differentia must have a rational relation to the object sought to be achieved 
by the statute. It was on an application of this double test that in the above 
mentioned decisions the law making special provision for Government or other 
public bodies was held to be constitutionally valid. ^ The application of the 
same double test, however, resulted in the invalidation of the exemption of 
debts due to the Central Government or the Government of any Stale or a 
local authority from the operation of the Rajasthan Jagirdar's Debt Reduction 
Act which provided for scaling down of debts of Jagirdars whose Jagir lands 
had been resumed by the Government. It will thus be seen that where a 
statute according special treatment to Government or other public bodies, 
is challenged on the ground of discrimination, the validity of the statute has 
to be judged by applying this double test, and it is this double test which the 
Courts must, proceed to apply in determining the validity of the impugned 
provision contained in the two statutes. 

10 24 . Ciassification — EJiicational qiialijicution. 

There are three decisions of the Supreme Court where educational 
qualifications have been recognised as forming a valid basis for classification. 
In State of Mysore v. Narasing Rao,'^ the Court held that higher educational 
qualification such as success in S. S. L. C. examination were relevant considera- 
tions for fixation of higher pay scale for tracers who had passed the S. S. L. C. 
examination and the classification of two grades of tracers in Mysore State 
one for matriculate tracers with higher pay scale and the other for non- 
matriculate tracers with lower pay scale, could not be said to be violative 
Article 14 or 16. So also in Union of India v. Dr. {Mrs) S. B. Kohli^^ a 
Central Health Service Rule requiring that a Professor in Orthopaedics must 
have a post-graduate degree in particular speciality was upheld on the ground 
that the classification made on the basis of such a requirement was not “with- 
out reference to the objectives sought to be achieved and there could be no 
question of discrimination.” A very similar question arose in State of J. & K. 
y. Triloki Nath Khosa,^ where a rule which provided that only degree holders 
in the cader of Assistant Engineers shall be entitled to be considered for 
promotion to the next higher cadre of Executive Engineers and diploma 
holders shall not be eligible for such promotion, was challenged as violative of 
the equal opportunity clause. The Supreme Court repelled the challenge holding 
that “though persons appointed directly and by promotion were integrated 
into a common class of Assistant Engineers, they could, for the purposes of 
promotion to the cadre of Executive Engineers, be classified on the basis of 
educational qualifications” and “the rule providing that graduates shall 

1. Mangalal Chhaggania! P. Ltd. v. Municipal Corp., 1974 SC 2009 (2026). 
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be eligible for such promotion to the exclusion of diploma hol^efji*’ 
was not obnoxious to the fundamental - guarantee of equality and 'eq^ 
opportunity. 

But from these decisions it cannot be laid down as an invariable rule 
that whenever any classification is made on the basis of variant educational 
qualifications, such classification must be held to be valid, irrespective of t^e 
nature and purpose of the classification or the quality and exteqt of the 
differences in the educational qualifications. It must be remembered that 
“life has relations not capable always of division into inflexible compart- 
ments.’* The moulds expand and shrink. The test of reasonable classification 
has to be applied in each case on its peculiar facts and circumstances. It mhy 
be perfectly legitimate for the administration to say that having regard to the 
functions and duties attached to the post, for the purpose of achieving 
efficiency in public service, only degree holders in engineering shall be eligible 
for promotion and not diploma or certificate holders. That is what 
happened in State of J. <t K. v. Triloki Nath Kkosa.^ But where 
graduates and nongraduates were both regarded as fit and, therefore, 
eligible for promotion, it is difficult to see how, consistently with 
the claim for equal opportunity, any differentiation can be made between 
them by laying down a quota of promotion for each and giving preferentiail 
treatment to graduates over non-graduates in the matter of fixation of such 
quota. - The result of fixation of quota of promotion for each of the two 
categories of Supervisors would be that when a vacancy arises in the post of 
Assistant Engineer, which, according to the quota is reserved for graduate 
Supervisors, non-graduate Supervisor cannot be promoted to that vacancy, 
even if he is senior to all other graduate Supervisors and more suitable than 
they. His opportunity for promotion would be limited only to vacancies 
available for non-graduate Supervisors. That would clearly amount to denial 
of equal opportunity to him. When there is a vacancy earmaked for graduate 
Supervisors, a non-graduate Supervisor would be entitled to ask: “I am 
senior to the graduate Supervisor who is intended to be promoted, i am 
more suitable than he is. It is no doubt true that I am a non-graduate, but 
my not being a graduate has not been branded as a disqualification. 1 am 
rejgarded fit for promotion and, like the graduate Supervisor, 1 am equally 
eligible for being promoted. My techinical equipment supplemented by experi- 
ence is considered adequate for discharging the functions of Assistant Engineer. 
Th:n why am 1 being denied the opportunity fo r promotion and the graduate 
Supervisor is preferred?’’ There can- be no satisfactory answer to this ques- 
tion. It must be remembered that many of these non*graduate Supervisors 
might not have been able to obtain degree in engineering because they came 
from poorer families and did not have the financial resources to pursue degree 
course in engineering and not because they lacked the necessary capacity an^ 
intelligance “Chill penury’’ might have “repressed their noble rage.” it is 
of the essence of equal opportunity for such persons with humble and depress- 
ing back-grounds that they should have opportunity, through experience or 
self-study, to level up with their more fortunate colleagues who, by reason 
of favourable circumstances, could obtain the benefits of higher etwcatioit, 
and if they prove themselves fit and more suitable than others, ,why ^oid^ 
they be denied an opportunity to be promotetT in a vacancy on the ground 
that the vacancy belongs to Supervisors possessing higher educational qualifica- 
tions. As pointed out by Krishna Iyer, J., in State of J. iki v. Ttlfpki Nath 
Khosa,^ “the soul of Art. 16 is -the promotion of ^ comthbn man’s 


1 . (1974) 1 see 19 : 1974 SCI. 

2. Ibid. 
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capabilities, over-powering environmental adversities and opening up full 
opportunities to develop in o£5cial life without succumbing to the sophistic 
ar^ment of the elite that talent is the privilege of the few and they must 
rate”. To permit discrimination based on educational attainments not 
obligated by the nature of the duties of the higher post is to stifle the social 
thrust of the equality clause. A rule of promotion which while conceding 
that non-graduate Supervisors are also fit to be promoted as Assistant 
Engineers, reserves a higher quota of vacancies for promotion for graduate 
Stipervisors as against non-graduate Supervisors would clearly calcua- 
Iqted to destroy the guarantee of equal opportunity. But even so, 
we do not think we can be persuaded to strike down the Andhra 
Pradesh Rules in so far as they make differentiation between graduate and 
non-graduate Supervisors. This differentiation is not something brought 
about for the first time by the Andhra Pradesh Rules. It has always been 
there in the Engineering Services of the Hyderabad and the Andhra States. 
The graduate Supervisors have always been treated as a distinct and separate 
class from non-graduate Supervisors both under the Hyderabad Rules as well 
as the Andhra Rules and they have never been integrated into one class. 
Under the Hyderabad Rules the pay scale of graduate Supervisors was Rupees 
176-300, while that of non-graduate Supervisors was Rupees 140-300 and 
umilarly, under the Andhra Rules the pay scale of non-graduate Supervisors 
was Rupees 100-250, but garduate Supervisors were started in this pay scale 
at the stage of Rupees ISO so that their pay-scale was Rs. 150-250. Graduate 
Supervisors and non-graduate Supervisors weie also treated differently for 
the purpose of promotion under both sets of Rules. In fact, under the Andhra 
Rules a different nomenclature of Junior Engineer was given to graduate 
Supervisors. The same differentiation into two classes also persisted in the 
reorganised State of Andhra Pradesh. The pay-scale of Junior Engineers 
was always different from that of nongraduate Supervisors and for the purpose 
of promotion. The two categories of Supervisors were kept distinct and apart 
under the Andhra Rules even after the appointed day. The common grada- 
tion list of Supervisors finally approved by the Government of India also 
consisted of two parts, one part relating to Junior Engineer and the other 
part relating to non-graduate Supervisors. The two categories of Supervisors 
were thus never fused into one class and no question of unconstitutional 
discrimination could arise by reason of differential treatment being given 
to them.^ 


10 25. Dissimilar treatment. 

Disimilar treatment does not necessarily offend against the guarantee of 
equality contained in Article 14 of the Constitution. The rider is that there 
kas to be a valid basis for classification and the classification must bear next:s 
with the object of the impugned provision. In matters arising out of reorgani- 
sation of States, continued application of laws of States, continued application 
of laws of a State to territories, which were within that State but which later 
bec^e a part of another State, was not discriminatory since the classification 
restiKl on geogr&phicftl consideration founded on historical reasons.^ 

lff*26. CkusificatioH — Historical Reasons. 

In State of Rajasthan v. Manohar Singh,^ the Supreme Court accepted 
that historical reasons may justify differential treatment of separate geographi- 

1. Mohd. Shujat All v. Union of India, 1974 SC 1631 (1654-1656). 

2. Sri Swamlfi of Skri Admar Mutt. v. Comrnr. of Hindu Rel-gious and Charitable 
Endowments, 1980 SC 1 (9). 

3. 1934 SCR 996: 1954 SC 297. 
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cal regions provided it bore a reasonable and just relation to the matter in res- 
pect of which it was proposed, but the differentiation in that case was regarded 
as infringing the equal protection of the laws because members of the same 
class were treated in a manner exfack discriminatory, and no attempt was made 
by the State to justify the treatment as founded upon a rational basis having a 
just relation to the impugned statute. 

In Sikander Jehem v. A. P. State Government'^ the object of the legislature 
was to validate the orders of the authorities passed between September 18, 
1948 and March 14, 1952. The first date referred to the commencement of the 
Police action and the latter to the commencement of the Act. Between these 
two dates events of historical importance had taken place in the state of 
Hyderabad and so treating that period as of unusual significance it was. not 
open to any criticisms. If the legislature chose to deal with the orders passed 
during that period as constituting a class by themselves and that itself the 
Supreme Court said could not be said to contravene Article 14. 

In Mohan Lai v. Sawai Man Singh, the question was whether 
Section 87- B of the Code of Civil Procedure was idtravires. It was argued 
that it discriminated in favour of e.x-Rulers of the Indian States by creating an 
iminunity from Civil action. Hidayatullah, J. speaking for the Court said: 
“It is easy to see that the cx-Rulers, formed a class and special legislation was 
based upbn historical considerations applicable to them as a class. A law made 
as a result of these considerations must be treated as based upon a proper 
classification of such Rulers. It was based upon a distinction which could be 
described as real and substantial and it bore a just relation to the object sought 
to be attained.” 

10’27. Classification — Greographicgl Reasons. 

The Supreme Court has held that equality clause did not forbid 
geographical classification provided the difference between the geographical 
units had reasonable relation to the object sought to be actioned.^ A 
State can make a territory within a city a unit for the purpose of 
taxation. In Gopal Narain v. State of U. P.-^ the Supreme Court held that the 
impugned Section 128 of the U.P. Municipalities Act in permitting in the 
matter of taxation geographical classification old city and Civil Line area which 
had reasonable relation to the object of the statute, namely for providing 
ameneties for particular, unit the peculiar circumstances whereof demand than , 
did not in any way impugne upon equality clause. 

In Gopichani v. Delhi Administration,* the classification was made on 
a territorial or geographical basis. The legislature thought it expedient to 
provide for the speedy trial of the specified offences in areas which were 
notified to be dangerously disturbed areas and for that purpose the area in the 
State had been put in two categories;- those that were dangerously disturbed and 
others. The court held that the classification was formed on an intelligible 
differention. In K. Gopaul v. Union of India,"' the Supreme Court said that it was 
not necessary that similar posts in all states in India must all be placed in the 
same cadre. The Government may consider at desirable that a particular post 

1. 1962 SC 996 (1000). 

2. 1962 SC 73 (75). 

3. Gopal tfarain v. State of IJ- A, 1964 SC 370 (375). 

4. 1959 SC 611 (614). 

5. 1967 SC 1864(1868), 
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in one state should be placed on the Cadre of the Indian Administrative 
Service, whereas in another State it may not be considered advisable 
to do so, a rational relation to the object sought to be achieved by the Act. 
The differentia which is the basis of the classification and the object of the 
Act, are distinct things and what is necessary is that there must be a nexus 
between them.^ 

10*28. Single Person. 

A law applying to one person or one class of person is constitutional 
if there is sufficient basis or reason for it.® In Charanjit Lai Chowdhury v. 
Union of India,^ the question was whether a law providing for the management 
and control by the Government of a named Company, the Sholapur Spinning 
and Weaving Co. Ltd. offended Article 14. The Supreme Court held that 
even a single company might having regard to its features, be a category in 
itself and that unless it was shown that there were other companies similarly 
circumstanced the legislation must be presumed to be constitutional and the 
attack under Article 14 failed. A law may be constitutional even though it 
relates to a single individual if on account of some special circumstances or 
reasons applicable to him and not applicable to others, that single individual 
may be treated as a class by himself,'* on the principles stated above the 
Patiala State Bank was held to be a class by itself and it was well within the 
power of the State to enact a law with respect to it.-"’ A single institution may 
be taken as a class (1).^ 

A statute may direct its provisions against one individual person or thing, 
or against several individual persons or things. But before such a provision 
can be accepted as valid, the Court must be satisfied that there is a reasonable 
basis of classification which appears on the face of the statute itself, or is 
deducible from the surrounding circumstances or matters of common 
knowledge. If no such reasonable basis of classification appears on the face of 
the statute, or is deducible from the surrounding circumstances, the law will 
have to be struck down as an instance of naked discri mination.’^ 

Article 14 can have no application where the sources of authority of the 
Parliament and the State Legislation are different.” 

In Atlas Cycle Industries Ltd. v. Their Workmen, ° it was contended 
that Punjab Act No. 8 of 1957 which raised the age of retirement violated 
.\rticle 14 as it was enacted to benefit a particular individual Gujaral. This 
contention was negatived as the impugned enactment was of general applica- 
tion; the age being raised to sixty seven with reference to all persons holding 
the office under that section. The occasion which inspired the enactment of 
statute might be to the impending retirement of Gujaral, but that was not a 

1. State of West Bengal v. Anwar Alt, 1952 SCR 284 : AIR 1952 SC 75. 

2. Wills : Constitutional Law, 580 approved by Supreme Court in 1950 SCR 869 : 1951 
SC 41. 

3. 1950 SCR 869: 1951 SC 41. 

4. Ram Krishna Dalmia v. Tendolkar, 1959 SCR 279 (297) : 1958 SC 538 (547) ; Shri 
Govindlal/t v. State of Rajasthan, 1963 SC 1638 (1659). 

5. Lachhman Das v. State of Punjab, 1963 SC 222 (228). 

6 S. P. Mittal V. Union of India, 1983 SC 1 (40) ; Ram Prasad Narayan Saht v. State 
of Bihar, 1973 SCR 1129 : 1953 SC 215. 

7. Vke Chaneellor Osmania University v. Chancellor, 1967 SC 1305 (1313). 

8. Bar Counett U. P.v.State of U. 3',.1973 SC 231 (239) 

9. 1963 SC 1100 
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grouad for holding that it was discriminating and contravened Article 14, when 
it -was on its terms of general application. 

In Ameerunnissa v. Mahboob,^ the legislation related to the estate, of one 
Nawab Waliuddoula and it provided that the claims of Mahboob Begum and 
Kadirau Begum who claimed as heirs stood dismissed thereby and could not 
be called in question in any court of law. The Supreme Court held that it was 
repugnant to A.rticle 14 as it singled out individuals and denied them the right 
which the other citizens had to resort to a Court of Law. 

In State of J. K. v. Bakshi Gulam Mohammad,'* it was contended that by 
picking Bakshi Gulam Mohammad out of the entire cabinet for the purpose of 
the inquiry, the Government had discriminated against him in a hostile way. The 
Supreme Court considered the contention untenable. It was said that: “Let us 
assume that all the members of the Cabinet assisted Bakshi Gulam Mohammad 
in his acquiring wealth. This is not said that other members had acquired 
wealth by these acts. He was therefore in a class by himself. This classifica- 
tion had further rational connection with the setting up of the commission 
for the object, was to find out whether the wealth had been acquired by 
Bakshi Gulam Mohammad by the abuse of official position. 

In Vice Chancellor v. Chancellor* the term of office fixing the period of 
three years for the Vice Chancellor had been effected by the First Amendment 
Act and therefore the differential principle adopted for terminating the service of 
the appellant by enacting section 13-A of the Act could not be considered to be 
justified. In other words the differentia adopted in Section 13-A and directed 
as against the appellant and the appellant alone could not be considered to 
have a rational relation to the object sought to be achieved by the second 
amendment Act.^ 

la THkayat Shri Govmdlal Ji v. State of Rajasthan* ihe Supreme Court 
observed that “a law may be constitutional even though it relates to a single 
individual, if on account of some special circumstances or reasons applicable 
to him and not applicable to others, that a single individual may be treated as a 
class by himself.” The attack under Art 14 on the constitutionality of the law 
with respect .to the temple of Nathdwara was repelled on the ground that 
the temple had a unique position amongst the Hindu Shrines in the State of 
Rajasthan and no temple could be regarded as comparable with it. The same 
reasons were applied to Shri Jaraannath Temple in Bera Keshore Defoi - v. 
State Orissa, ' and Sri Jagannath Temple Act was not struck down under 
Article 14.® 

.1 

In Shastri ,PV\. Union of India’’ the impugned memorandum regaiding the 
use of air craft by the Prime Minister for non-official purposes was challenged 
as violative of Article 14 but the court held' that the Prime Minister in view of 
tile importance and the nature of duties of her office constituted- a class by 
herself. 

1. 1953 SCR 404 : 1953 SC 91. 

2. 1967 SC 122. 

3. 1967 SC 1305 (1314). 

4. 1963 SC 1638. 

5. 1964 SC 1504. . . 

6. 1964 SC 1504(150^: Ram Chandra Deb v. State of Orissa, 1959 Orissa 5. 

7. 1974 Delhi 1 (8). 
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A rule of procedure ]aid down by law comes as much within the ‘purview 
of Article 14 as any rule of substantive law and it is necessary that alMitigants, 
«who are similarly situated are able to avail themselves ifi the same procedural 
rights for relief and for defence with like protection and without 
discrimination. 1 

, Where a statute providing for a more drastic procedure different from the 
ordinary procedure covers the whole field covered by the ordinary procedure 
as in Anwar AH Sarkar's^ case without any guidelines as to the classes of 
cases in which either procedure is to be resorted to, the statute will be hit by 
.Article 14.^ 

In 4nwar Ali Sarkar's case the court considered the Act “to provide for the 
speedier trial of certain offences.’’ The Supreme Court by majority came to the 
conclusion that the necessity for speedier trial of offences did not provide a re- 
asonable basis of classification and the procedure laid down by the Act for trial 
by special courts varied substantially from that laid down four the trial of .offences 
generally by the Code of Criminal Procedure and as it left to the uncontrolled 
discretion of the State Government to direct any case, it liked to be tried by 
the Special Court, it was void. 

The case of Lachman Das Kewal Ram v. State of Bombay ' came in the 
category oi Amvar Ali Sarkar’s case. Section 12 of the Bombay Public Safety 
measures Act, 1947 empowered the Government to refer cases for trial by a 
Special Judge. It was held void as it did not purport to proceed on any 
classification. 

In Siirajmall Mohta v. t'isvanath Sastri-‘ the court had to deal with Section 
5 (4) of the Ta.\ation on Income (Investigation Commission) Act, 1947. This Act 
.dealt with the same class of persons who fell within the ambit of Section 34 of 
the Income Tax Act and as both these sections dealt with all persons who had 
similar characteristics and similar properties, the common characteristics being 
that they were persons who had not truly disclosed their income and had 
evaded payment of taxation on income. The procedure prescribed by the 
Taxation on Income (Investigation Commission) Act was substantially prejudi- 
cial and more drastic to the assess^ than the procedure under the, Income 
Tax Act. The court held that Section 5 (4) was a piece of discriminatory 
legislation and offended against the provisions of Article )4 and was thus void. 
As in Anwar Ali Sarkar’s case there was no indication as ,to why certain 
cases ahould be sent to the commission and .certain cases were dealt with by the 
Income Tax Authorities. T(ie decisions in Sijtree Minakshi Mills Ltd. v. Viswa- 
nath ■Sastri.'^ and Multiah v. Commissioner of Income Tax’’ are on the same lines 
as in Surojmall Mohta’s case. In such cases if from the preamble, and surro- 
unding circumstances, as well as from the provisions of the statute, themselves 
explained and amplified by affidavits necessary guidelines could be inferred 

1. Slate of West Bengal v. Anwar Ali, 1952 SC 75 (89), Mukherjea, J. 

2. 1952 SCR 2 : 1952 SC 75. 

3. Chhagan Lai v. Greater Bombay Municipality, 1974 SC 2009 (2022). 

4. 1952 SCR 710 : 1952 SC 235. 

5. (1955) 1 SCR 448 : 1954 SC 545. 

6. (1955) 1 SC:R 787 : 1955 SC 13. 

7. (1955) 2 SCR 1247 ; 1956 SC 269. 
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as in Kathi Honing Rawat v. State of Saurashtra's'^ case and Jyoti Prasad's* 
case the statute will not be hit by Article 14.^ 

In Jyoti Prasad v. Administrator,^ it was urged that Section 19 (3) 
of the Slum Areas Act vested an unguided, unfettered and uncontrolled power 
in an executive officer towithhold permission to execute a decree which 
the petitioner had obtained, offended Article 14. The Supreme Court said : 
“When the Legislature vests a discretion in the authority, be it the 
Government or an administrative official either acting as an executive officer, 
or even in a quasi judicial capacity by a legislation which does not lay down 
any policy or disclose any tangible or intelligible purpose, thus clothing the 
authority with unguided and arbitrary power enabling it to discriminate, the 
very provision of the law which enables or permits the authority to discriminate 
offends the guarantee of equal protection afforded by Article 14. It is not, 
however, essential for legislation to comply with the rule as to equal protection 
that the rules for the guidance of the designated authority which is to exercise 
the power or which is vested with the discretion, should be laid down in 
express terms in the statutory provision itself. Such guidelines may be 
obtained from or afforded by (a) the preamble read in the light of the sur- 
rounding circumstances which necessitated the legislation taken in conjunction 
with well known facts of which the court might take judicial notice or of which 
it is appraised by evidence before it in the form of affidavits, (b) or even from 
the policy and purpose of the enactment which may be gathered from other 
operative provisions applicable to analogous or comparable situations or 
generally from the objects sought to be achieved by the enactment.” 

Where the statute itself covers only a class of cases as in Haidar's^' case 
and Bajoria's case*^ the statute will not be bad.’’ The fact that in such cases the 
executive will choose which cases are to be tried under the special procedure 
will not affect the validity of the statute. 

In the next case Thangal Kunju Musaliar v. M. Venkatachalam,^ a case 
was referred by the Government of the United State of Travancore and Cochin 
under Section 3 (1) of the Travancore Taxation on Income (Investigation 
Commission) Act, 1124 modelled on the Indian Taxation on Income (Investiga- 
tion Commission) Act, 1947, for investigation by the Travancore Income 
Tax Investigation Commission in 1949. In 1950 the Indian Act was extended 
to Travancore and Cochin and the Travancore Act was allowed to continue 
to be in force with certain modifications. It was held that Section 3 (1) of 
the Travancore Act XIV of 1 124 read in juxtaposition with Section 47 of 
the Travancore Income-Tax Act, 1121 (XXIII of 1121) was not discriminatory 
because Section 47 (I) of the Travancore Act X.XIII of 1121 was directed 
only against those person concerning whom definite information came into 
the possession of the Income-tax Officer and in consequence of which the 
Income-tax Officer discovered that the income of those persons had escaped 
or been under assessed or assessed at too low a rate or had been the subject 

1. 1952 SCR 435 : 1952 SC 123. 

2. (1962) 2 SCR 125 : 1961 SC 1602. 

3. Magantal Chhagan Lai v. Greater Bombay Municipality, 1974 SC 2009 (2022). 

4. (1962) 2 SCR 125 : 1961 SC 1602 (1609). 

5. (1960) 2 SCR 646 ; 1960 SC 457. 

6. 1954 SCR 30 : 1953 SC 404. 

7. Maganlal Chhaganlai v. Greater Bombay MuHlcIpallty, 1974 SC 2009 (2022). 

8. (1955)-2 SCR 1196: AIR 1956 SC 246. 
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of excessive relief, and the class of persons envisaged by Section 47 ( 1) was 
a definite class about which there was definite information leading to discovery 
within 8 years or 4 years as the case may be of definite item or items of 
income which had escaped assessment. On the other hand under Section 5 
(1) of the Travancore Act XIV of 1124 the class of persons sought to be 
reached comprised only those persons about whom there was no definite 
information and no discovery of any definite item or items of income which 
escaped taxation but about whom the Government had only prima facie 
reason to belive that they had evaded payment of tax to a substantial amount. 
Further, it was definitely limited to the evasion of payment of taxation on 
income made during the war period, whereas Section 47 (1) of the Travancore 
Act XXlll of 1121 was not confined to escapement from assessment of 
income-tax made during the war period.” It was, therefore, held that there 
was no discrimination. It would be noticed how thin is the line of distinc- 
tion between the two lines of classification. But that was held as justifying the 
different treatment between two classes of cases. It is interesting to note 
that in Suraj Mall MofUa's case^ the provision of Section 5 (1) of the Taxa- 
tion on Income (Investigation Commission) Act (Act XXX of 1947) refering 
to the class of “substantial evaders of Income-Tax” who required to be 
specially treated under the drastic procedure provided in that Act was held 
not to provide a valid classification. But in this case the word “substantial” 
was by reference to Stroud's Judicial Dictionary and the statement of law by 
Viscount Simon in falser v. Grinling^ taken along with an afiidavit filed in 
the case, held to mean “class of persons who are intended to be subjected to 
this drastic procedure.” It was also held that the possibility of such disermi- 
natory treatement of persons falling within the same group or category, 
however, cannot necessarily invalidate this piece of legislation and that it was 
to be presumed, unless the contrary were shown, that the administration of 
a particular law would be done “not with an evil eye and unequal hand” 
and the selection made by the Government of the cases of persons to be 
referred for investigation by the Commission would not be discriminatory.” 
Reference was made to the judgment of Mukherjea, J., in the Kathi Raning 
Rawat V. Saurashtra^ case to the effect : 

“ In such cases, the power given to the executive body would 

import a duty on it to classify the subject-matter of legislation in accord- 
ance with the objective indicated in the statute. The discretion that 
is conferred on ollicial agencies in such circumstances is not an unguided 
discretion, it has to be exercised in conformity with the policy to 
effectuate which the direction is given and it is in relation to that objective 
that the propriety of the classification would have 'to be tested. If 
the administrative body, proceeds to classify persons or things on a 
basis which has no rational relation to the objective of the legislature 
its action can certainly be annulled offending-against the equal protection 
clause. On the other hand, if the statute itself does not disclose a definite 
policy or objective and^it confers authority on another to make selection 
at itsjpleasure, the statute would be held on the face of it to be discrimi- 
natory irrespective of the way in which it is applied.” 

10 ‘ 30 . Special Procedure — Special Courts. 

The contention that the special procedure prescribed for trial before 
Special Courts violated the guarantee of equality conferred by Art. 14 was 

1. (19SS) 1 SCR 448 : AIR 1954 SC S4S. 

2. 1948 AC 291 (317). 

3. 1952 SCR 435 : AIR 1952 SC 123. 
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raised specifically and was considered by the Supreme Court in State qfx West 
Bengal v. Anwar AH Sarkar,^ Kathi Raning Rawat State of Saura^hfra,^ 
Lachmandas Kewalram Ahuja v. State of Bombay Habeeb Mohamad »v. 
State of Hyderabad,^ Kedar Nath Bajoria v. State of West Bengal,^ and 
Asgarali Nazar ali Singaporawalla v. State of Bombay The procpdure 
prescribed by the various laws in these cases was, almost without exception, 
held to be discriminatory,since the special procedure was more, harsjpi . and 
onerous than the ordinary procedure prescribed for the trial of offences. If 
the classification was valid, persons who were grouped together and who 
were distinguished from others who were left out of the group on an intelligi- 
ble differentia could legitimately be tried by a different procedure, even if it was 
more onerous, provided the differentia had a rational relation , to the object 
sought to be achieved by the statute in question.*^ 

In State of West Bengal v. Anwar Ali Sarkar,^ it was held by'the majority 
that Section 5 (1) of the West Bengal Special Courts Act, 1950 was wholly void 
since it conferred arbitrary power on the Government to classify offerlccs or 
cases at its pleasure and the Act did not' lay down any policy or guidelines" for 
the exercise by the Government of its discretion to classify cases or offences. 

In Kathi Raning Rawat,^ case Section 11 of Saurashtra State Public Safety 
Measures ^Ordinance, 1949 was impugned. Anwar Ali Sarkar's case was 
distinguished because the Government had sufficient guidance for classifying 
offences, classes of offences or classes of cases for being tried by the special 
procedure. 

la Lachmandas v. State of BengaK^^^ 2 i Bank dacoity case was referred 
for trial to a Special dudge by the Bombay Government under Section 12 of 
the Bombay Public Safety Measures Act, 1947 which was precisely in the 
same terms as Section 5 (1) of the West Bengal Act and Section 1 1 of the 
Saurashtra Ordinance. The question was squarely covered by the ratio of 
the decisions in Anwar Ali Sarkar^^ and Kathi Raning Rawat,^^ by the applica- 
tion of which the majority held that on a parity of reasoning Section 12 was 
unconstitutional to the extent to which it authorised the Government to 
direct particular “cases’* to be tried by a Special Judge. Patanjali Shastri, C. J., 
did not differ from the majority on this aspect of the matter. He held that 
granting that the particular part of Section 12 was discriminatory in view of 
the decision in Anwar Ali Sarkar, the trial which had already started could 
nat bz vitiated by the Co.utitucion coming into force subsequently. 

In Kedar Nath Bajoriad^ the case of the appellants and two others was 
allotted by the State Government to the Special Court which was constituted 

1. 1952 SCR 284 : AIR 1952 SC 75. 

2. 1952 SCR 435 : AIR 1952 SC 123. 

3. 1952 SCR 710 : AIR 1952 SC 235. 

4. 1953 SCR 661 : AIR 1953 SC 287. 

5. 1954 SCR 30 : AIR 1953 SC 404. 

6. 1957 SCR 678 : AIR 1957 SC 503. 

7. In re Special Courts Bill, 1978, 1979 SC 478 (504). 

8. 1952 SCR 284 : AIR 1952 SC 75. 

9. 1952 SCR 435 ; AIR 1952 SC 123. 

10. 1952 SCR 710 : AIR 1952 SC 235. 

11. AIR 1952 SC 75. 

12. AIR 1952 SC 123. 
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by the Government under Section 3 of the West Bengal Criminal Law Amend- 
ment Act, 1949. The appellant’s contention that Section 4 of the Act under 
w.hich the State Government had allotted their case to the Special Court 
violated Art. 14 by the application of the ratio in Anwar Ali Sarkar^ was re- 
jected by the majority. Viewed against that background, the Court considered 
that offences mentioned in the Schedule to the Act were common and widely 
prevalent during the particular period and it was in order to place an effective 
check upon those offences that the impugned legislation was thought necessary. 
Such a legislation, according to the majority, under which Special Courts 
were established to deal with special types o f cases under a shortened and 
simplified procedure, was based on a perfectly intelligible principle of classifica- 
tion having a clear and reasonable relation to the subject sought to be 
attained. 

In Asgarali Nazarali Smgaporewaiia v. State of Bombay^ the Criminal 
Law Amendment Act, 1952 enacted by the Parliament came into force whilst 
the appellant along with others was being tried before the Presidency Magistrate, 
Bombay for offences under section 161 read with Section 116 etc. of the Penal 
Code. The Act provided for the trial of offences of bribery and corruption by the 
Special Judges and for the transfer of all pending trials to such Judges. It 
was held by the Supreme Court unanimously that the Act did not violate 
Article 14 since the offences of bribery and corruption by public servants 
could appropriately be classified in one group or category. The classification 
which was founded on an intelligible diffcientia was held to bear a rational 
reiationship with the object of the Act which was to provide for speedier 
trial of certain offences. .An argument was pressed upon the Court which 
was based on the observations of Mahajan, J. and Mukherjea, J. in A»war 
4li Sarjear's'^ respectively, that the speedier trial of offences could not afford 
a reasonable basis for classification. That argument apparently did not find 
favour with th? Court which said* that the particular observations of the learned 
Judges, in Anawar 'Ali Sarkar's case might standing by 'themself lend support to 
the argument but the principle underlying those observations was not held to 
be conclusive by the Supreme Court in Keciar Nath Bajona case.® 

Etfual protection claims under article 14 are examined with the 
presumption that the State action is reasonable and Justified. This presumption 
of constitutionality stems from the wide power of classification which the 
ligIsiatUfe' must, of necessity, possess in making laws opeiating differently as 
'tegards difft'rcnt groups of persons in order to give effect to its policies. The 
power of the State to regulate criminal trials by constituting different courts 
with different procedures according to the needs of different' parts of its territorji 
is an essential part of its police power *• Though the differing procedures 
niigl^t involve disparity in the treatment of thq persons tried under them, such 
,dispai;ity is no^ by itself su^cient, to outweign the presumption and , establish 
discrimination, unless the degree of disparity go^s beyond what the , reason for 
its existence demands as, for instance, when it, amonnts to a denial of a fair 
and .impartial' t^ial. It is, tbereforp, not correct to s^y that, Article 14 provides 
n9 farther constitutional protection to personal liberty than what is afforded 

t . I . 
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by Article 21. Notwithstanding that its wide general language is^ greatly 
qualified in its practical application by a due recognition of the State s neces- 
sarily wide powers of legislative classification, Article 14 remains an important 
bulwark against discriminatory procedural laws.^ 

Special courts were set up during the British regime on a number of 
occasions, more especially under what may broadly be termed as Security laws 
like the Rowlatt Act, 1919, the Bengal Provincial Law (Amendment) Act, 
1925, the Sholapur Martial Law Ordinance, 1930, the Ben^l Criminal Law 
(Araennment) Act, 1930 and 1932, the Bihar Maintenance of Public Order Act, 
the Bombay ^blic Safety Measures Act, 1947, the C. P. and Berar Public 
Safety Act and U. P. Maintenance of Public Order Act. These laws were 
draconian in nature and were characterised by a denial of the substance of a 
fair trial to those who had the misfortune to fall within the sweep of the 
truncated procedure prescribed by them. They provided a summary procedure 
for deprivation of the right to life and liberty without affording to the 
aggrieved person the opportunity to carry an appeal to the High Court for a 
dispassionate examination of his contentions. Special Courts were set up 
under these laws mostly to suppress the freedom movement in India. They 
were not set up purportedly to save a democracy in peril. Therefore, they 
inevitably acquired a sinister significance and odour. 

After the advent of independence and the enactment of our Constitution, 
Special Courts were set up under various Jaws to deal with threats to public 
order and to prevent corruption amongst public servants. In the years follo- 
wing upon the inauguration of the Constitution, 1950, the Supreme Court had 
to consider the validity of laws under which various State Governments were 
em powered by the State Legislatures to set up Special Courts for the trial 
of such offences or classes of offences or cases or classes of cases as the State 
Government may be general or special order in writing direct. The earliest 
case, after the Constitution came into force, which refers to the setting up of 
Special Tribunals is Janardhan Reddy s. State of Hyderabad,'^ in which the 
Military Governor of Hyderabad, by virtue of the powers delegated to him by 
the Nizam, constituted Special Tribunals which consisted of three members 
appointed by him for offences referred to them by the Governor by a general 
or special order. But the decision in that case turned on the question whether 
the judgment of the Hyderabad High Court which was pronounced before 
January 26, 1950 and which had acquired a finality could be reopened before 
the Supreme Court under the provisions of the Constitution. That question 
was answered in the negative and no argument arose or was made regarding 
the violation of Article 14. 

Since certain commissions of inquiry appointed by the Central Govern- 
ment under the Commissions of Enquiry Act, 1952 had submitted their reports 
which indicated that there was reason to believe that various offences had been 
committed by persons holding high political and publice office during the 
period of operation of the Prodamation of Emergency dated June 25, 1975, a 
proposal was made that legislation should be enacted for the creation of 
Special Courts for the speedy trial of such offences. But as there was likeli- 
hood of the constitutional validity of such enactment to be challenged, the 
President referred the following question to the Supreme Court under Article 
143 of the Constitution. 

“Whether the Bill or any provisions thereof, if enacted would be constitu- 
tionally valid”. 

1. Katht RmtHg Rawat v. State of Saaroditra, 19S2 SC 123 (126). 
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10-31. 


Right of Equality 


209 


The reference was heard by the Supreme Court and the validity of the 
Bill excepting a few provision was upheld. ^ 

10’31. TVo Remedies and Recovery of ptAlic dues. 

In the Northern India Caterers v. Lt. Governor of Delhi^ the question arose 
under the Punjab Public Premises and Land (Eviction and Rent Recovery) Act of 
1959. The majority consisting of Subba Rao, C.J., and Shelat and Vaidialingam, 
JJ., accepted that there was an intelligible differentia between the two classes of 
occupiers, namely, occupiers of public property and premises and occupiers of 
private property and that it was in the interest of public that speedy recovery 
of rents and speedy eviction of unauthorised occupiers was made possible 
through the intrumentality of a speedier procedure. They thought that as 
Section 5 of the Act conferred an additional remedy over and above the remedy 
by way of suit leaving it to the unguided discretion of the Collector to resort 
to one or the other by picking and choosing some of those in occupation of 
public properties and premises for the application of the more drastic pro- 
cedure under Section 5, that section laid itself open to the charge of 
discrimination as being violative of Article 14, and in that view they held 
that the section was void. 

The minority consisting of Hidayatullah and Bachawat, JJ., held that the 
impugned Act made no unjust discrimination amo'ng the occupants of 
Government properties inter se, that it promoted public welfaie and was a 
beneficial measure of legislation, that it was not unfair or oppressive and that 
the unauthorised occupant was not denied equal protection of the laws merely 
because the Government had the option of proceeding against him either by 
way of a suit or under the Act. They further held that “an unauthorised 
occupant had no constitutional right to dictate that the Government should 
have no choice of proceedings, and that the argument based upon the option 
of the Government to file a suit was unreal because in practice the Government 
was not likely to institute a suit in a case when it could seek relief under 
the Act.” 

In Manganlal Chhagganlal (P.) Ltd. v. Municipal Corporation of Greater 
Bombay,^ two parallel procedures, one under Chapter V-A of the Bombay 
Municipal Corporation Act, 1888 and the other under the Bombay Government 
Premises (Eviction) Act, 1955, were available for eviction of persons from 
public premises. The constitutional validity of the relevant provision of the 
two Acts was challenged on the ground that they contravened Article 14, 
since the procedure prescribed by the two Acts was made drastic and prejudicial 
than the ordinary procedure of a Civil Suit and it was left to the arbitrary 
and unfettered discretion of the authorities to adopt such special procedui^e 
against some and the ordinary remedy of civil suit against others. The consti- 
tutional validity of the relevant provisions of the two Acts was challenged on 
the ground that they contravened Article 14, since the procedure prescribed 
by the two Acts was more drastic and prejudicial than the ordinary procedure 
of a suit and it was left to the arbitrary and unfettered discretion of the 
authorities to adopt such special procedure against some and the ordinary 
remedy of civil suit against others. 


1. In re. the Special Courts Bills, 1978, 1979 1 SC 380. 

2. 1967SC1S81. 

3. 1974 SC 2009 (2015) : 1975 1 SCR 1. 

27 



210 


]0*3f. 


The Cmistitutimef India 

The question was whether the decision of the Supreme Court reached by 
the majority in Northern India Caterers' case was correct. Ray, C. J., Aligiri 
Swami, Palekar and Mathew, JJ., did not agree with the majority. Khanna, J. 
held that it was not necessary, for the purpose of the case to overrule the 
majority decision. 

Bhagwati and Krishna Iyer, JJ., held that the majority in Northern India 
Caterer's case did not represent the correct law. On the merits of the procedure 
prescribed by the two Acts it was held by the Court that it was not so harsh or 
unconscionable as to justify the conclusion that a discrimination would result if 
resort to them had been taken in some cases and to the ordinary - procedure of 
civil courts in others. By a separate but concurring judgment Bhagwati, J., 
and V. R. Krishna Iyer, J. held that it was inevitable that when a special 
procedure was prescribed for a defined class of persons, such as occupiers of 
Municipal or Government premises, discretion which was guided and controlled 
by the underlying policy and purpose of the legislation had necessarily to be 
vested in the administrative authority to select occupiers of Municipal oi 
Government premises for bringing them within the operation of the special 
procedure. The learned Judges further observed that minor differences between 
the special procedure and the ordinary procedure was not sufficient for invoking 
the inhibition of the equality clause and that it could not be assumed that 
merely because one procedure provided the forum of a regular court while the 
other provided for the forum of an administrative tribunal, the latter was 
necessarily more drastic and onerous than the former. Therefore, said the 
learned Judges, whenever a special machinery was devised by the legislature 
entrusting the power of determination of disputes to an authority set up by the 
legislature in substitution of regular courts of law, one should not react 
adversely against the establishment of such an authority merely because of a 
certain predilection for the prevailing system of administration of justice by 
courts of law. In the context* of the need for speedy and expeditioirs- 
recovery of public premises for utilisation for important public uses, where 
dilatoriness of the procedure might defeat the very object of recovery, the 
special procedure prescribed by the two Acts was held not to be really and 
substantially more drastic and prejudicial than the ordinary procedure of a 
civil court. The special procedure prescribed by the two Acts, it was observed, 
was not so substantially and qualitatively disparate as to attract the vice of 
discrimination. 

In Magan Lai's case,^ it was observed that one finds it difficult to reconcile 
oneself to'the position that the mere possibility of resort to the Civil Court 
should make invalid a procedure which would otherwise be valid. It can very 
well be argued that as long as a procedure does not by itself violate either 
Article 19 or Article 14 and is thus constitutionally valid, the fact that pro- 
cedure is more onerous and harasher than the procedure in the ordinary Civil 
Court, should not make that procedure void merely because the authority 
conipetent to take action can resort to that procedure in the case of some and 
ordinary civil court procedure in the case of others. That a constitutionally 
valid provision of law should be held to be void because there is a possibility 
of its being resorted to in the case of some and the ordinary civil court pro- 
cedure in the case of others somehow makes one feel uneasy and that has ^en 
responsible for the attempts to get round the reasoning which is the basis in the 
decision in Northern India Caterers v. State of Punjab.^ 

It was further held that if from the preamble and surrounding circums- 
tances as well as provisions of the statute themselves explained and amplified 

1. 1974 SC 2009 (2040-41). 
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by affidavits necessary guidelines can be inferred the statute will not be hit by 
Article 14. The provisions in Revenue Recovery Act and other Acts creating 
special tribunals and procedure for expeditious recovery' of revenue 
and State dues are held to be in public interest and do not violate 
Article 14.^ 

Regarding the validity of two remedies for recovery of sales tax, the 
Supreme Court in o/Aera/a V. C. M. Francis & Co.,^ held that if two 
remedies are open, both can be resorted, at the option of the authorities 
recovering the amount unless the Statute in express words lays down that one 
remedy is to the exclusion of the other. The two remedies that were available 
in the case were, one under Section 13 of the Act which provided that if the 
tax is not paid it may be recovered as if it were an arrear of land levenue and 
the other Section 19 which provided that any person who failed to pay within 
the time allowed any tax assessed on him under the Act shall on conviction by 
the Magistrate of the First Class be liable to pay fine which may extend to one 
thousand rupees. This Court after observing that the question that arose was 
whether Section 19 should prevail over Section 13 of the Act stated that ‘both 
the sections lay down mode of recovery of arrears of tax and as has already 
been noticed by the High Court, lead to the application of process of recoveiy 
by attachment and sale of moveable and immovable properties belonging to the 
tax evader and it cannot be said that one proceeding is more general than the 
other, because there is much that is common between them, in so far as mode 
of recovery is concerned’. Referring to Section 19 the Court observed that in 
addition to recovery of the amount, it gives power to the Magistrate to convict 
and sentence the olTender to fine or in default of payment of line, to imprison- 
ment and expressed its opinion that neither of the remedies for recovery is 
destructive of the other, because if two remedies are open, both can be resorted 
to, at the option of the authorities recovering the amount. When two 
remedies, one under Section 22 (4-A) and another under Section 46 (1) (c) 
arc available both can be resorted to at the option of the authorities 
recovering the amount but for Section 47-A. In the case of Income tax Act, 
referred in State of Kerala v. C M. Francis & Co.^ the two remedies were, one 
by collection of the amount as an arrear of land revenue and the other 
by resorting to prosecution before the Criminal Court. In Shanti Prasad 
Jain V. Director of Enforcement,^ the question arose whether discretion 
left to the executive to choose between two alternative procedure was 
discriminatory. Under Section 23-A, the Director of Enforcement may adjudge 
the matter himself and levy a penalty not exceeding three times the value of 
the foreign exchange, in respect of which the contravention had taken place 
or Rs. 5,000/- whichever was more or he may send it on to a court if he 
considered that a more severe penalty than he could impose was called 
for whereupon on a conviction by a court, the person was punishable 
wi.h imprisonment for two years or fine. The Court observed that under 
Section 23-D, the necessary guidance was given in that at any stage of 
the enquiry the Director of Enforcement was of opinion that having 
regard to the circumstances of the case the penalty which he was 
empowered to impose would not be adequate he should instead of 
imposing any penalty must make a complaint in writing to the Court. 
As sufficient guidance was given regarding circumstances under which 
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cases can be transferred to the criminal court, the court held jthat the power 
was hot unguided or arbitrary. In Rqyala Corporation (P) Ltd. v. Director of 
Eitforcement, New Delhi, ^ the Supreme Court following the Shanii Prasad Jain's 
case (supra) held that the Director of Enforcement can only file a complaint 
by acting in accordance with proviso to Section 23-D (1) which clearly laid down 
that the complaint was only to be filed in those cases where at any stage of the 
inquiry the Director of Enforcement comes to the conclusion that, having regard 
to the circumstances of the case, the penalty which he is empowered to impose 
would not be adequate. In Shanti Prasad Jain's case (supra) as well as the Rayala 
Corporation's case (suprai) there were clear guidelines as to when prosecution can 
be resorted to and on that basis the Court held that the power cannot be said 
to unguided. The decision in State of Keraia v C M. Francis <fc Co (supra) was 
not referred to in the two decisions. In Ram Sarup v. Union of India,'^ the question 
arose as to whether the power under Section 125 of the Army Act which empo- 
wered the officer either to try a case by court-martial or by an ordinary court or 
by a criminal court, was left entirely within his discretion without any guidance, 
was violative of Article 14 of the Constitution. The Court held that the choice 
as to which court should try the accused was left to the responsible military 
officers under whom the accused was serving and these officers were to be guided 
by consideration of the exigencies of the service, maintenance of discipline 
in the army, speedier trial, the nature of the offence and the person against 
whom the ofience was committed. When power is conferred on high and 
responsible officers they are expected to act with caution and impartiality while 
discharging their duties and the circumstances under which they will choose 
either of the remedies available should be left to them. The vesting of discre- 
tionary povver in the State or public authority or an officer of high standing is 
treated as a guarantee that the power will be used fairly and with a sense of 
responsibility. 

It has been held by the Privy Council in Province of Bombay v. Bombay 
Municipai Corporation,’^ that every statute must be supposed to be for public 
good at least in intention and therefore of few laws, could it be said that the law 
confers unfettered discretionary power since the policy of law oilers guidance for 
the exercise of discretionaay power. The guidance will have to be infered from 
the policy of the law itself, that is, if on particular facts of a case the Commis- 
sioner who is an officer of high standing in exercise of his discretion comes to 
the conclusion that more drastic remedy should be taken, the exercise of that 
option cannot be termed as unconstitutional. In considering the validity of a 
statute the presumption is in favour of its constitutionality and the burden is 
upon him who attacks it to show that there has been a clear transgression of 
constitutional principles. For sustaining the presumption of constitutionality 
the Court may take into consideration matters of common knowledge, matters 
of common report, the history of the times and may assume every state of 
facts which can be conceived. It must always be presumed that the legis- 
lature understands and correctly appreciates the need of its own people and 
that discrimination, if any, is based on adequate grounds. It is well settled 
that courts will be justified in giving a liberal interpretation to the section in 
order to avoid constitutional invalidity. These principles have given rise to 
rule of reading down the sections if it becomes necessary to uphold the 
validity of the sections. Under Section 46 before a prosecution can 
be launched, it is necessary that the assessee should have failed to pay 
the tax due within the time allowed without reasonable cause. The 
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duty of the Commissioner is, therefore, to be satisfied that the assessee has 
failed without reasonabie cause and without recourse to prosecution under 
Section 46 (1) (c) the tax due cannot be collected. The provisions of 
Section 22 (4>A) ^n be read as being applicable to cases in which the stringent 
step of prosecution is considered not necessary. The option is with the 
Commissioner and if he thinks levy of penalty would achieve the purpose of 
collection of the tax he can have recourse to the provisions of Section 22 (4-A). 
Before levying a penalty under Section 22 (4-A), the Commissioner shall give 
reasonable opportunity of being heard as to why the penalty should not be 
levied. Reading the two provisions harmoniously, the court was of the view that 
the discretion is given to the Commissioner to resort to one of the two remedies 
as the facts of the case may require. In graver cases he will be justified in 
taking the drastic remedy and resorting to prosecution in the criminal court 
if he is satisfied that such a course is necessary for the collection of the tax 
expeditiously. If the discretion is not properly exercised the court may be 
justified in interfering in such cases but the law cannot be held to be invalid. 
The Commissioner on the facts is fully justified in coming to the conclusion 
that resort to prosecution was necessary. On a consideration of the decisions 
on the point the court was satisfied that there is nothing illegal in conferring 
different procedures on the authorities. ^ 

A law which provides for state fund being advanced to customers through 
State Bank can also provide for its being recovered in the same manner as 
Revenue. In Mama La! v (''ol lector of Jhalawar,^ the State of Jhalawar had 
established a Bank and the appellants as customers of the Bank owed large 
amounts to the Bank. Acting under Section 6 of the Rajasthan Public Demand 
Recovery Act, the Collector Jhalawar issued notice to the appellants proposing 
to recover the dues as a public demand. The validity of this demand was 
challenged on the ground that the provisions of the Act were obnoxious to 
Act 14 in that they enabled the State to recover the amounts due to it on 
banking accounts in a mode different from that applicable to the other Banks. 
In rejecting this contention the Supieme Court said; “It seems to us that 
Government even as a Banker can be legitimately be put in a separate class. 
The dues of the Government of a State are the dues of the entire people of the 
State. This being the position a law giving special facility for the recovery 
of such dues cannot in any event be said to offend Article 14. ” The same 
principles were applied by the Supreme Court in Lachhman Das v. State of 
Punjab.^ 

10*32. Pending Cases. 

In Anant Mills v. State of Gujarat,* it was held that there was no violation 
of Art. 14 in treating pending cases as a class different from decided cases 
if all the pending cases had been treated alike. In Rao Shiva Bahadur Singh v. 
State of Vindhay Pradesh,^ the Supreme Court observed: “But there is no reason 
why pending proceedings can not be treated by the legislature as a class by 
themselves having regard to the exigencies of the situation which such pend- 
ing itself calls for.’’ 

Whenever a prior enactment is repealed and new provisions are enacted 
^e legislature invariably lays down under which enactment pending proceeding 

1. S.T. Commr. v. Radhakrishamn, 1979 SC 1558 (1593). 
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Iriiall be continued^ and concluded. It is for the legislature to decide froin 
which date a particular law should come into operation. In Jai/7 Bros. v. Union 
of India,^ it was urged that clause (g) of Section 297 (2) of the Income Tax 
Act, 1961 was violative of Art. 14 in as much as it discriminated between two 
sets of assesses in the matter of imposition of penalty, which referred to a 
particular date, namely where assessments had been completed on or after 
that date. The Supreme Court rejected the contention and held that there 
was no reason why pending proceeding could not be held by the legislature as 
a class for purpose of Art. 14. 

There is no magic formula by which it can be said that one procedure 
is substantially more drastic and onerous than the other. It does not follow 
that merely because one procedure provides the forum of a civil court while 
the other provides the forum of an administrative tribunal, the latter is necess- 
arily more drastic and onerous than the former. 

When we are dealing with a question under Article 14, w'e have to enter 
the comparative arena for determining whether there is equal treatment of 
persons similarly situated so far as the procedure for determination of liability 
is concerned. Mere fairness of the special procedure which is impugned as 
discriminatory is not enough to take it out of the inhibition of Article 14.'^ 

9 * 33 . Cl issification under Different Laws. 

When the same legislature enacts two different laws but in substance 
they form one legislation, it might be open to the court to disregard the form 
and treat them as one law, and strike it down if in their conjunction they 
result in discrimination. But such a course is not open where the two laws 
sought to be read in conjunction are by different Governments and by differ- 
ent legislatures. Article 14 does not authorise the striking down of a law of 
one State on the ground that in contrast with a law of another State on the 
same subject its provisions are discriminatory. Nor doe^ it contemplate a law 
of the Centre or of the State dealing with similar subject being held to be 
unconstitutional by a process of comparative study of the provisions of the 
two enactments. The sources of authority for the two statutes being different 
Article 14 can have no application.'^ in Nazar ici Motor Services v. Statu of 
A. P.^ it was held that no question of discrimination could arise when taxes 
were imposed under two different sets of laws in different State’s or geographical 
areas. 

10 * 34 , Classification in discretionary Power. 

The vesting of discretion in authorities in the exercise of power under 
an enactment does not by itself entail contravention of Article 14. What is 
objectionable is the conferment of arbitrary and uncontrolled discretion with- 
out any guidelines whatsoever with regard to the exercise of that discretion. 
Considering the complex nature of problems which have to be faced by a 
modern State, it is but inevitable that the matter of details should be left to the 
authorities acting under an enactment. Discretion has, therefore to be given 
to the authorities concerned for the exercise of the powers vested in them 
under an enactment. The enactment must, however, prescribe the guidelines 
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for the furtberence of the objects of the enactment, and it is within the frame- 
work of these guidelines that the authorities pan use their discretion in the 
exercise of the powers conferred upon them. Discretion which is absolute 
uncontrolled and without any guidelines in the exercise of the powers can 
easily degenerate into arbitrariness. When individuals act according to their 
sweet will, there is bound to be an element of ‘pick and choose’ according to 
the notion of the individuals. If a Legislature bestows such untrammelled 
discretion on the authorities acting under an enactment, it abdicates its 
essential function for such discretion is bound to result in discrimination 
which is the negation and antithesis of the ideal of equality before law as 
enshrined in Article 14 of the Constitution. It is the absence of any principle 
or policy for the guidance of the authority concerned in the exercise of discre- 
tion which vitiates an enactment and makes it vulnerable to the attack on the 
ground of violation of Article 14. It is no answer to the above that the 
executive officers are presumed to be reasonable men who do not stand to gain 
in the abuse of their power and can be tiusted to use ‘discretion’ with discre- 
tion.^ 


Although a law is fair on its face and impartial in appearance, yet if it 
is applied and administered with an evil eye and uneqal hand, so as to make 
unjust and illegal, diciimination, it would constitute a denial of equal protec- 
tion of the laws.2 

la Parliamentary Supervision of Delegated Legislation by John E. Kersell, 
I960 Ed. it is mentioned : 

“The point is, however, that no one ought to be trusted with power 
without restraint. Power can be of an ‘encroaching nature’ and its 
encroachments are usually for the sake of what are sincerely believed to 
be good, and indeed necessary, objectives. Throughout history the most 
terrible form of tyranny has been the forcing on human beings of what 
someone believes to be good for them. The imposition of controls on 
the use of delegated legislative authority, therefore, does not imply a 
deep suspicion of malevolent intentions. Human nature being what it 
is, has to be protected against itself, and where power is concered the 
very existence of the possibility of restraint, as we shall see, is a safeguard 
against abases in which ends may be used to justify means and the good 
in intent becomes the evil in eflect.” 

It has been observed by the Supreme Court in the case of Ram Krishna 
Dalmia v. S. /?. TenJolkar,'^ that a statute may not make any classification of 
the persons or things for the purpose of applying its provisions but may leave 
it to the discretion of the Government to select and classify persons or things 
to whom its provisions are to apply. In determining the question of the 
validity or otherwise of such a statute the Court will not strike down the law 
out of hand only because no classification appears on its face or because a 
discretion is given to the Government to make the selection or classification 
but will go on to examine and ascertain if the statute has laid down any 
principle or policy for the guidance of the exercise of discretion by the Govern- 
. ment in the matter of the selection or classification. After such scrutiny the 
Court will strike down the statute if it does not lay down any principle or 
policy for guiding the exercise of discretion by the Government in the matter 
of selection or classification, on the ground that the statute provides for the 


1. State of Punjab v. Khanchand^ 1974 SC 543 (546). 

2. Chy Lung v. Freeman 23 L. cd. 550 ; Bailey v. Alabama^ 55 L. od. 191. 
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delegation of arbitrary and uncontrolled power to the Government so as to enable 
it to discriminate between persons or things similarly situate and that, there- 
fore, the discrimination is inherent in the statute itself. In such a case the 
Court will strike down both the law as well as the executive action under such 
law. 


In Harishankar Bagla v. State of Madhya Pradesh,^ the Supreme Court 
upheld the Essential Supplies (Temporary Powers) Act, 1946. jit was observed 
that the legislature must declare the policy of the law and thd legal principles 
which are to control given cases and must provide a standard to guide the 
officials or the body in power to execute the law. This Court in that context 
examined the various provisions of the Essential Supplies (Temporary Powers) 
Act, 1946 and found that the Legislaturehad laid down such a principle in the 
Act and that the said principle was the maintenance or increase in supply of 
essential commodities and of securing equitable distribution and availability 
at fair prices. The preamble and the body of the Sections of the aforesaid Act, 
it was observed, sufBciently formulated the legislative policy and the ambit and 
the character of the Act. 

In State of Punjab v Khan chand^^ the legislature did not declare the 
policy of the law and the legal principles which governed the authorities in the 
exercise of the discretion vested in them under the impugned Act. 

In Sri Ram Ram Narain Medhi v. State of Bombay the constitutional 
validity of the Bombay Tenancy and Agricultural Lands (Amendment) Act, 
1956 was assailed. The Supreme Court on examining the provisions of the 
Act found that the Legislature had laid down the policy of the Act, in the 
preamble and enunciated the broad principles in Section 5, 6 and 7 of "the Act. 
The Court accordingly came to the conclusion that the Act had not conferred 
uncontrolled power on the State Government to vary the ceiling area of the 
economic holding. The Court in this context observed that where the Legis- 
lature settles the policy and broad principles of the legislation, there could be 
no bar against leaving the matters of detail to be fixed by the exective and 
such delegation of power could not vitiate the enactment. This case again 
can be of no help to the appellants because, as would appear from the above, 
the Legislature has not settled the policy and broad principles of the legislation 
in the impugned Act in the above case. 

In P. J. Irani v. State of Madras,"^ the constitutional validity of Sec- 
tion 13 of the Madras Buildings (Lease and Rent Control) Act, 1949 under 
which exemption could be granted to a building or class of buildings from the 
operation of all or any provision of the Act was assailed on the ground that 
the said Section violated Art. 14 of the Constitution, The Court upheld the 
validity of that Section on the ground that enough guidance was afforded by 
the preamble and the operative provisions of the Act for the exercise of the 
discretionary power vested in the Government. It was observed that the 
power under Section 13 of the aforesaid Act for exempting any building or 
class of building was to be exercised in cases where the protection given by 
the Act caused hardship to the landlord or was the subject of abuse by the 
tenant. 

1. (1955) 1 SCR 380 : AIR 1954 SC 465. 

2. 1974 SC 543 : (1954) 2 SCR 768. 

3. (1959) Supp (1) SCR 489 : AIR 1959 SC 459. 
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It has also been observed by the Supreme Court in Thanga Kunju 
Musaliar v. Venkitachalam Potti,^ “with reference to the possibility of discrimi- 
nation between assessees in the matter of the reference of their cases to the 
Ihcome-tax Investigation Commission that ‘it is to be presumed unless the 
contrary were shown, that the administration of a particular law would be done 
not with an evil eye and unequal hand and the selection made by the Govern- 
ment of the cases of persons to be referred for investigation by the Commission 
would not be discriminatory”. 

“This presumption, however, cannot be stretched too far and cannot be 
carried to the extent of always holding that there must be some undisclosed and 
unknown reason for subjecting certain individuals or corporations to hostile 
and discriminatory treatment. ^ There may be cases where improper execution 
of power will result in injustice to the parties. As has been observed, however, 
the possibility of such discriminatory treatment can not necessarily invalidate 
the legislation and where there is an abuse of such power, the parties aggrieved 
are not without ample remedies under the law.'-* What will be struck down in 
such cases will not be the provision which invests the authorities with such power 
but the abuse of the power itself”. 

10 ' 35 . Classification in Delegated Power. 

The doctrine of a provision suffering from the vice of excessive delegation 
of power has been explained and discussed in several decisions of the Supreme 
Court. In Anwar A li Sarkar's case* which may justly be regarded as the 
locus classicus on the subject, Fazal Ali, J., clearly observed as follows : 

“Since an Act which gives uncontrolled authority to discriminate 
cannot but be hit by Article 14 and it will be no answer simply to say 
that the legislature having more or less the unlimited power to delegate 
has merely exercised that power. Secondly, the Act itself does not state 
that public interest and administrative exigencies will provide the 
occasion for its application. Lastly, the discrimination involved in 
the application of the Act is too evident to be explained away.” 

Mahajan, J., agreeing with the same expressed his views thus ; “The 
present statute suggests no reasonable basis for classification, either in 
respect of offences or in respect of cases. It has laid down no yardstick 
or measure for the grouping cither of persons or of cases or of offences 
by which measure these groups could be distinguished from those who 
are outside the purview of the Special Act. The Act has left this matter 
entirely to the unregulated discretion of the Provincial Government.” 

Mukherjea, J., observed thus : 

“In the case before us the language of Section 5 (1) is perfectly clear 
and free from any ambiguity. It vests an unrestricted discretion in the 
State Government to direct any cases or classes of cases to be tried by 
the Special Court in accordance with the procedure laid down in the 
Act I am definitely of opinion that the necessity, of a speedier trial 


1. (1955) 2 SCR 1196: 1956 SC 246. 

2. Gulf, Colorado, etc. v. fV. H. Ellis, (1897) 165 US 150 . 41 L ed. 666. 
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is too vague, uncertain and elusive a criterion to form a rational basis 

for the discriminations made but the question is : how is this 

necessity of speedier trial to be determined ? Not by reference to 
nature of the offences or the circumstances under which or the 
area in which they are committed, nor even by reference to any 
peculiarities or antecedents of the offenders themselves, but the 
selection is left to the absolute and unfettered discretion of the 
executive Government with nothing in the law to guide or control its 
action. This is not a reasonable classification at all but an arbitrary 
selection.’’ 

Chandrasekhar Aiyar, J., elucidated the law thus : 

“If the Act does not state what exactly are the offences which in its 
opinion need a speedier trial and why it is so considered, a mere state- 
ment in general words of the object sought to be achieved, as we find 
in Anwar Hi Sarkar's case, is of no avail because the classification, if 
any, is illusive or evasive. The policy or idea behind the classification 
should at least be adumbrated, if not stated, so that the Court which has 
to decide on the constitutionality might be seized of something on which 
it could base its view about the propriety of the enactment from the stand 
point of discrimination or equal protection. Any arbitrary division 
or ridge will render the equal protection clause moribund or lifeless. 

• Apart from the absence of any reasonable or rational classification, 
there was the additional feature of carte hhmclie being given to the 
State Government to send any offences or cases for trial by a Special 
Court.” 

Bose, J., held thus : 

“It is the differentiation which matters ; the singling out of cases or 
groups of cases or even of offences, or classes of offences, or a kind 
fraught with the most serious consequences to the individuals concerned, 
for special, and what some would regard as peculiar, treatment.” 

The five Judges whose decisions have been extracted constituted the 
majority decision of the Bench. ^ 

In Hari Chand Sarda v. Mizo District Council^ it was highlighted that 
where a Regulation did not contain any principles or standard for the exercise 
of the executive power, it was a bad regulation as being violative of Art. 14. In 
this connection, the Court® observed : 

“A perusal of the Regulation shows that it nowhere provides any 
principles or standards on which the Executive Committee has to act in 

granting or refusing to grant the licence There being no principles 

or standards laid down in the Regulation there are obviously no restraints 
or limits within which the power of the Executive Committee to refuse 

to grant or renew a licence is td be exercised The power of refusal 

is thus left entirely unguided and untrammelled. A provision which 
leaves an unbridled power to an authority cannot in any sense be 
characterised as reasonable. Section 3 of the Regulation was one such 
provision and was, therefore, liable to be struck down as violative of 
Article 19 (1) (g).” 

1. Air India v. Nergeah Meerza, 1981 SC 1829 (1858) para-1 14. 

2. (1967) 1 SCR 1012 : AIR 1967 SC 829. 

3. Air India v. Nergesh Meeria, 1981 SC 1829 (1858) para«llS. 
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To the same effect is another decision of the Supreme Court in State of 
Afysore v. S. R. Jayaram,^ where the following observations were made : 

“The Rules are silent on the question as to how the Government is 

to find out the suitability of a candidate for a particular cadre It 

follows that under the latter part of Rule 9 (2) it is open to the Govern- 
ment to say at its sweetwill that a candidate is more suitable for a 
particular cadre and to deprive him of his opportunity to join the cadre 
^ for which he indicated his preference.” 

The Court held that the latter part of Rule 9 (2) gave the Government 
an arbitrary power of ignoring the just claims of successful candidates for 
recruitment to offices under the Slate. It was thus violative of Articles 14 
and 16 (1) of the Constitution and was struck down. 

In State of Mysore \ . S. R. Jayaram (supra) also the Rules were struck 
down because no principles or guidelines were given by the statute to determine 
the suitability of a particular candidate. 

Regulation 46 (i) (c) provided that the Air Hostesses would retire on 
attaining the age of 35 years or on marriage if it took place within four years 
of service. Tne last limb of this provision relating to lirst pregnancy in the 
case of the Air Hostesses had been struck down by the Court and the remaining 
sub-clause (cj had to be read with Regulation 47 which provides that the 
services of any employee may, at the option of the Managing Director, on the 
employee being found inedically tit, be extended by one year beyond the age of 
retirement, the aggregate period not exceeding two years. This provision applied 
to employees who retired at the age of 58. So far as the Air Hostesses are 
concerned, under the Regulation the discretion is to be exercised by the Mana- 
ging Director to extend the period up to ten years. In other words, the spirit 
of the Regulation is that an Air Hostess, if medically fit, is likely to continue 
upto the age of 45 by yearly extensions given by the Managing Director. Unfor- 
tunately, however, the real intention of the makers of the Regulation has not 
been carried out because the Managing Director has been given an uncontrolled, 
unguided and absolute discretion to extend or not to extend the period of retire- 
ment in the case of Air Hostesses after 35 years. The words ‘at the option’ are 
wide enough to allow the Managing Director to exercise his discretion in favour 
of one Air Hostess and not in favour of the other which may result in discri- 
mination. The Regulation did not provide any guidelines, rules, or principles 
which may govern the exercise of the discretion by the Managing Director. 
Similarly, there was also no provision in the Regulation requiring the authorities 
to give reason for refusing to extend the period of retirement of Air Hostesses. 
The provision did not even give any right of appeal to higher authorities 
against the order passed by the Managing Director. Under the provision, as it 
stoods, the extension of the retirement of an Air Hostess was entirely at the 
mercy and sweetwill of the Managing Director. The conferment of such a wide 
and uncontrolled power on the Managing Director was clearly violative of .Article 
14, as the provision suffered from the vice of excessive delegation of powers.^ 
For these reasons, therefore, the Supreme Court had no alternative but to 
istrike down as invalid that part of Regulation 47 which gave option to the 
Managing Director to extend the service of an Air Hostess. The effect of 
striking down this provision would be that an Air Hostess, unless the provision 
is suitably amended to bring it in conformity with the provisions of Article 14 
would coiuinue to retire at the age of 45 years and the Managing Director would 
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be bound to grant yearly extensions as a matter of course, for a period of 
ten years if the Air Hostess was found to be medically fit. This will prevent the 
Managing Director from discriminating between one Air Hostess and another.^ 

10'36. Onus to prove breach of Art. 14. 

A rule cannot be struck down as discriminatory on any a priori- 
reasoning. Where a party seeks to impeach the validity of a rule made by a 
competent authority on the ground that the rule offends Art. 14 the burden 
is on him to plead and prove the infirmity. The burden is on the party to 
set out facts necessary to sustain the plea of discrimination and to adduce 
cogent and convincing evidence to prove those facts, for ther< is a presump- 
tion that every factor which was relevant or material had been taken into 
account in formulating the classification unless the classification was unjust 
on the face of it. As Subba Rao, C. J. said “the onus is upon the party 
attacking the classification to show by placing the necessary material before 
the Court that the said classification is unreasonable and violative of 
Article 14.“ 

Omission to furnish the necessary particulars was construed by the 
Supreme Court in two cases Katra Education Society v. State of U.P.'^ an d 
Probhudas Morarji v. Union of India;'^ as indicating that the plea of unlawful 
discrimination had no basis. Such an infirmity in pleadings, led the Supreme 
Courfin State of M.P. v. Bhopal Sugar Industries" to remand the matter. 

A person relying upon the plea of unlawful discrimination whiqh infr- 
inges a guarantee of equality before the law or equal protection of the laws 
must set out with sufficient particulars his plea showing that between the 
persons similarly circumstanced discrimination has been made which is founded 
on no intelligible differential. If the claimant for relief establishes similarily 
between persons who are subjected to a differential treatment it may be upon 
the State to establish that the differentiation is based on was rational object 
sought to be achieved by the Legislature. In Cochin Devaswom Board v. Yamana 
Setti"*^ the court observed that Legislature or executive action may be 
sustained if the State satisfies the twin tests of reasonable classification. 

1<>'37. Classification in regard Land Acquisition case. 

In State of Madras v. Namasivaya’’ the Supreme Court struck down 
the Madras Lignite (Acquisition of Land) Act. 1 1 of 1953 which provj4^ 
that compensation for acquisition of legnite bearing lands under the L^nid 
Acquisition Act shall be assessed on the market value of the land prevail^g 
on August 28, 1947 and not on the date on which the notification was issued 
under Section 4 (1) of the Land Acquisition Act. Stmilarly in Jeeseebhoy y. 
Assistant Collector** the Supreme Court struck down as violative of Art. 14, 
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a provision made by the Land Acquisition (Bombay Amendment) Act, 1948 
which enjoined the acquiring authority to assess compensation at the market 
rate prevailing not on the date of the issue of the notification under Section 4 
of the Land Acquisition Act, but on January 1, 1948. In Vajravelu Mudaliar 
Special Deputy Collector,^ \AnA co\x\d been acquired for various 

schemes under the Land Acquisition Act ; after paying the market value of 
the land and also under the Land Acquisition (Madras Amendment) Act, 1961 
at a price lower than what the State would have had to pay under the Land 
Acquisition Act. Holding that the Amending Act infringed Art. 14 and 
was void Subba Rao, J., said ; “The object is to acquire lands for housing 
schemes at a low price. For achieving that object any land falling in any of 
the said categories can be acquired under the Amending Act. So, too for a 
public purpose any such land can be acquired under the Land Acquisition Act, 
we therefore hold that discrimination is writ large on the Amending Act and 
it cannot be sustained on the principle of reasonable classification”. 

10*38. Classification in regard to Illegitmate Children. 

The status of illegitimacy has expressed through the ages society’s 
condemnation of irresponsible liaisons beyond the bonds of marriage, but 
visiting this condemnation on the head of an infant is illogical and unjust 
moreover, imposing disabilities on the illegitimate child is contrary to the basic 
concept of our system that legal burdens ^.hould bear some relationship to 
individual responsibility or wrong doing. Obviously no child is responsible 
for his birth and penalising the illegitimate child is an ineffectual as well as an 
unjust way of detering the parent.^ 

A State may not thus exclude illegitimate children from sharing equally 
with other children in the recovery of workmen's compensation benefits for 
the death of their parent. Similarly, a State may not create a right of action 
in favour of children for the wrongful death of a parent and exclude illegiti- 
mate children from the benefit of such a right. ^ Once a state posits a 
judicially enforceable right on behalf of children to needed support from their 
natural fathers, there will be no constitutionally sufTicient justification for 
denying such an essential right to illegitimate children. In New Jersey Wei- 
fare Rights v. Cahilh'^ the appellant challenged that aspect of the pro- 
gramme that limited benefits to only those otherwise qualified families “which 
consist of a household composed of two adults of the opposite sex ceremonially 
married to each other who have at least one minor child of both, the natural 
child of one and adopted by the other, or a child adopted by both. The 
appellant’s claim of denial of equal protection was sustained. The Court said : 
“There can be no doubt, that the benefits extended are as indispensable to the 
health and well being of illegitimate children as to those who are legitimate.” 
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ll'l. Right to Equality not absolute. 

11-2. Article 15. 

# 

11 '3. Articles 14, 15 and l6 compared. 

11*4. Discrimination on ground of Religion. 

1 1 '5. Residence and place of birth . 

11*6. Discrimination on ground of sex. 

11*7. Article 15 (4).. .object of. 

11-8. Article 15 (4) exception to Art. 15 (1). 

II -9. Classes of citizens. 
ll'IO. Social backwardness. 

1 r 1 1 . Economic backwardness. . .Poverty test. 

11*12. Educational.. .Backwardness 

11*13. Caste... relevancy in ascertaining backwardness. 

11*14. Reservation... Proportion. 

11*15. Place. 

11*16. Admission to Colleges. 

11*1. Right to Equality not absolute. 

There is no guarantee of absolute equality for all citizens in all circum- 
stances but there is guarantee of equality as human persons, related to their 
dignity as human beings and ^ a guarantee against any inequalities grounded 
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upon an assum];>tion or indeed a belief that some individual or individuals or 
classes of individuals are, by reasons of their human attributes or their ethnic 
or recial, social or religious background, to be treated as the inferior or supe- 
rior to other individuals in the community. This list does not pretend to be 
complete but is merely intended to illustrate the view that this guarantee refers 
tb human persons for what they are in themselves. Further more under no 
possible construction of the constitutional guarantee could a body corporate or 
any entity but a human being be considered to be human person for the pur- 
poses of this provision. 

11‘2. Article 15. 

Article 15 of the Constitution provides that the State shall not discrimi- 
nate against any citizen on grounds only of religion, race, caste, sex, place of 
birth or any of them. 

(2) No citizen shall, on grounds only of religion, race, caste, sex, place 
of birth or any of them, be subject to any disability, liability, restriction or 
condition with regard to — 

(a) access to shops, public restaurants, hotels and places of public 
entertainments ; (b) the use of wells, tanks, bathing ghats, roads and 
places of public resort maintained wholly or partly out of State funds or 
dedicated to the use of the general public. 

(3) Nothing in this article shall prevent the State for making any special 
provision for women and children. 

(4) Nothing in this Article or in clause (2) of Article 29 shall prevent the 
State from making any special provision for the advancement of any socially 
and educationally backward clases of citizens or for the Scheduled Casts and 
the Scheduled Tribes. 

11'3. Articles 14, 15 and 16 compared. 

Article 14 enshrines the fundamental right of equality before the law or 
the equal protection of the laws within the territory of India. It is available 
to all, irrespective of whether the person claiming it is a citizen or not. Arti- 
cle IS prohibits discrimination on some special grounds — religion, race, caste, 
sex, place of birth or any of them. It is available to citizens only, but is not 
restricted to any employment or office under the State. Article 16 (1), 
guarantees equality of opportunity for all citizens in matters relating to employ- 
ment or appointment to any office under the State, and clause (2) prohibits 
discrimination on certain grounds in respect of any such employment or 
appointment. It would thus appear that. Art. 14 guarantees the general right 
of equality ; Arts. 15 and 16 are instances of the same right in favour of 
citizens in some special circumstances. Article IS is more general than Art. 
16, the latter being confind to matters relating to employment or appoin- 
ment to any office under the State. It is also worthy of note that Art. IS 
does not mention ‘descent* as one of the prohibited grounds of discrimination, 

' whereas Art. 16 does. There is no reason why the full ambit of the funda- 
mental right guaranteed by Art. 16 in the matter of employment or appoinment 
to any office under the State should be cut down by reference to the provisions 
in Part XIV of the Constitution which relate to services or to provisions in the 
. ,egrlier p>nstitution Acts relating to the same subject. These service provi- 
sions do not enshrine any fundamental right of citizens ; they relate to recruit- 
ment, conditions and tenure of service of persons, citizens or otherwise. 
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appointed to a Civil Service or to posts in connection with the affairs of the 
Union or any State. ^ 

All legislative differentitation is not necessarily discriminatory. In fgct, 
the word “discrimination” does not occur in Art. 14. The expression “4iscri- 
niinate against” is used in Art. 15 (1) and Art. 16 (2) and it means, “to 
an adverse distinction with regard to ; distinguish unfavourably from othe^cs”. 
Discrimination thus involves an element of unfavourable bias and it is in t^t 
sense that the expression has to be understood in this context. If such 
is disclosed and is based on any of the grounds mentioned in Arts. 15 and 16, 
it may well be that the statute will, without more, incur condemnation as 
violating a specific constitutional prohibition unless it is saved by one or 
other of the provisos to those articles. But the position under Art. 14 is 
different.® 

11-4. Discrimination on ground of Religion. 

In State of Rajasthan v. Pratap Singh'^ by notification the government 
exempted the Muslims and the Harijans from liability to pay the cost of quar- 
tering of additional police to disturbed areas. The State defended the notification 
by saying that the Harijans and Muslims had been exempted from liability not 
because of their religion, race or caste but because they were found jo be law 
abiding.and peace loving. It was not their case that there were no persons 
belonging to the other communities who were peace loving, the notification was 
struck down as it discriminated against the law abiding members of the other 
communities and was in favour of the Muslims, and Harijan communities. 

Any law providing for elections on the basis of separate electorate 
for members of different religious communities offends against Art. 15.* 

This constitutional mandate to the State not to discriminate against any 
citizen on the ground, 'inter alia', of religion clearly extends to political as 
well as to other rights, and any election held after the Constitution in pursu- 
ance of such a law, subiect to Cl. (4). must be held void as being repugnant to 
the Constitution.^ 

1 1’S. Residence and place of birth. 

When Art. 15 (1) prohibits discrimination based on place of birth, it 
cannot be read as prohibitory discrimination based on residence. 

In D. P. JoshVs^ case the State Government made a rule that no capita- 
tion fee should be charged from students who were bona fide residents of 
Madhya Bharat but capitation fee should be retained for non-Madhya Bhatat 
students. This rule was challenged as an infraction of Articles 14 and 15 (1). 
The Supreme Court held that the rule did not infringe the Fundamental Right 
guaranteed by Article 15(1) because residence and place of birth were two 
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distinct conceptions with different connotations both in law and fact. The 
Court said that Article 15 (1) prohibited discrimination based on place of birth 
and the prohibition could not be read as one of discrimination based on resi- 
dence. A division into two groups ; viz, bona fide residents of Madhya 
Bharat and non-residents of Madhya Bharat was held not to be a violation of 
Article 14. A classification based on residence was held to have a fair and 
substantial relation to the purpose of the law. It was said that if the State 
had to spend money on education, it was not unreasonable that the State 
should order the educational system in such a manner that the advantage of it 
would to some extent enure for the benefit of the State. ^ 

11 * 6 . Discrimination on ground of sex. 

What Articles 15 (1) and 16(2) prohibit is that discrimination should 
not be made only and only on the ground of sex. These Articles of the 
Constitution do not prohibit the State from making discrimination on the 
ground of sex coupled with other considerations. In Yusuf Abdul Aziz v. State 
of Bombay and Husseinbhoy Laljee,^ sex was held to be a permissible classifi- 
cation. While dealing with this aspect of the matter the Court observed 'thus : 

“Article 14 is general and must be read with the other provisions 
which set out the ambit of fundamental rights. Sex is a sound classifica- 
tion and although there can be no discrimination in general on that 
ground, the Constitution itself provides for special provisions in the case 
of women and children. The two articles read together validate the 
impugned clause in Section 497 of the Indian Penal Code.’’*^ 

The same view was taken by the Supreme Court in a later decision in Miss 
C. B. Muthamma v. U. O. /.,* where Krishna Iyer, J. speaking for the Court 
made the following observations : 

“We do not mean to universalise or dogmatise that men and women 
are equal in all occupations and all situations and do not exclude the 
need to pragmatise where the requirements of particular employment, the 
sensitivities of sex or the peculiarities of societal sectors or the handicaps 
of either sex may compel selectivity. But save where the differentiation 
is demonstrable, the rule of equality must govern. 

Biological differences would justify different treatment of the sexes. The 
prohibition of discrimination between men *and women would apply only if 
matters to be regulated are essentially comparable, i. e. if apart from sex of 
person concerned, the law concerns other essential elements which are the 
same. Therefore, the matters concerning man and woman must have essential 
element in common that can be compared. The pre-requisite for application 
of Article 14 would be lacking common elements which do not exist at all but 
also if by legible differences between the sex characterise the matter under 
discussion so decipherly that possible comparable elements are in fact com- 
pletely unimportant. This provision of the quality before law can actually be 
realised for only one sex, e. g. in the legal sense a man can never be favoured 
or prejudiced by the provisions for protection of motherhood since only a 
woman can become a mother. These reasons would thus exclude application 

1. State of U. P. V. Pradip Tandon, (1975) 1 SCC 267 (278) : 1975 SC 563. 

2. 1954 SCR 930 : AIR 1954 SC 321 (322). 

3. Air India v. Nergesh Meerza, 1981 SC 1829 (1847) para-66. 

4 . (1979) 4 SCC 260 : AIR 1979 SC 1868. 

5. IhidL, quoted in Air India v. Nergesh Meerza, 1981 SC 1829 (1847) para-67. 
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of Article 14 in the area of sexval penal law for whose offences the sexual 
drive of the man is the Constitutional element. 

Articles 175 and 175 (a) of the German Criminal Court punish honio- 
sexiialacts between males including consenting adults but not between females. 
Jyvo males convicted under these provisions alleged that these Articles wcie 
iiivalid because they denied eguality in punishing only male homosexual and 
interfere with free dignity or personality. The IVest Get man Constitutional 
Court observed that the deciphered question was whether or not, because of 
their biological differences male and female are different matters and 
the Constitutional principles of equal rights for both sc.\es could not be 
applied. 

Similarly \ery pregnant observation was made hy'theU.S. Supienie 
Court in City of Los Angeles., Department of Water &. Power v. Marie 
Manhartf thus : 

“It is now well recognized that employment decisions cannot be predi- 
cated on mere ‘stereotyped’ impressions about the characteristics of males 
or females, Myths and purely habitual assumptions about a woman's 
inability to perform certain kinds of work are no longer acceptable 
reasons for refusing to employ qualified individuals, or for paying them 
less The question, therefore, is whether the existence of “discrimina- 

tion” is to be determined by comparison of class characteristics or 
individual characteristics. The basic policy should be to requiie a Couit 
to focus on fairness to individuals rather than fail ness to classes. Prac- 
tices that classify employees in terms of religion, lace, oi sex lend to 
preserve traditional assumptions about gioups rather than thouglnfiil 
scrutiny of individuals,”^ 

In Bombay Labour Union y. International Franchises Pvt. I Ad A the 
Supreme Court while dealing with a rule barring married women from work- 
ing in a particular concern expressed views almost similar to the views taken 
by the U. S. Supreme Court in decisions referreil to above. In that case a 
particular rule required that unmarried women were to give up service on 
marriage. In criticising the validity of this rule the Supreme Court 
observed : 


“We are not impressed by these reasons for retaining a rule of this 
kind.... Nor do we think that because the work has to be done as a team 
it cannot be done by married women. Wc also feel that there is nothing to 
show that married women would necessarily be more likely to be absent than 
unmarried women or widows. If it is the presence of children which may 
be said to account foi greater absenteeism among married women, that 
would be so more or less in the case of widows with children also. The 
fact that the work has got to be done as a team and presence of all those 
workmen is necessary, is in our opinion no disqualification so far as 
married women are concerned.. It cannot be disputed that even un- 
married women or widows are entitled to such leave as the respondent’s 
rules provide and they would be availing themselves of these leave 
facilities.” 

Since sex, like race and national origin, is an immutable characteristic 
determined solely by the accident of birth, the imposition of special disabilities 

1. (1978; 55 L cd 2nd 657 quoted in Ah India v. Nergesh Meerza, 1981 SC 1829 
(1855). 

2. (1966) 2 SCR 493 : AIR 1966 SC 942 quoted in Air India v. Nergesh Meerza^ 1981 SC 
1829 (1853). 
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..pon the member of a particular sex because of their sex would seem to violate 
.i(he basic concept of our system that leg^l burdens should bear some relation- 
ship to individual responsibility. Any distinction, made on the ground of 
pregnancy cannot but be held to be extremely arbitrary.^ 

In General Electric Company v. Martha V. Gilbert,^ although the majority 
of the Judges of the U. S. Supreme Court were of the opinion that exclusion 
of pregnancy did not constitute any sex discrimination in violation of Title VII 
nor did it amount to gender-based discrimination ; three Judges, namely 
Brennan, Marshall and Stevens, JJ. dissented from this view. 

Stevens, J. while endorsing the view of Brennam. J. observed : 

“The employer's rule placed the risk of absence caused by pregnancy 

in a class by itself, thus violating the statute as discriminating on the basis 

of sex, since it was the capacity to become pregnant which primarily 

differentiated the female from the male.” 

In the Air India there was a rule that if an unmarried woman conceived 
then her services would be terminated on first pregnancy. This Rule was 
challenged in Air India v. Nargesh Mterza.'-^ case. 

By making pregnancy a bar to continuance in service of an Air 
Hostesses the Corporation seems to have made an individualised approach 
to a woman’s physical capacity to continue her employment even after 
pregnancy which undoubtedly is a most unreasonable approach.-^ 

A woman does not after bearing children becomes weak in physique or in 
her constitution. I'licrc is neither any legal nor medical authority for this 
bald proposition. Having taken the air hostess in service and after having 
utilised her services for four years, to terminate her services if she becomes 
pregnant would amount to compelling the poor air hostess, not to have any 
children and thus interfere with and divert the ordinary course of human 
nature. It is not only a callous and cruel act but an open insult to Indian 
womanhood— the most sacrosanct and cherised institution. Such a course of 
action is extremely detestable and abhorrent to the notions of a civilised society. 
Apart from being grossly unethical, it smacks of a deep rooted sense of utter 
sellishness at the cost of all lium.ui v.ilues. Such a provision, therefore, is not 
only manifestly unreasonaole and arbitrary but contains the quality of unfair- 
ness and exhibits naked despotism and is, therefore, clearly violative of Article 
14 of the Constitution. 

1 1 • 7. Article 15 {4)— Object of. 

In the case of State of Madras v. Champakaina°' the validity of the 
Government order issued by the Madras Government fixing certain propor- 
tions in which students seeking for admissions to the Engineering and Medical 
Colleges in the State should be admitted was challenged. The order was 
struck down on the ground that' the fundamental rights guaranteed by 
Articles 15 and 29 (2) vvere not controlled by any exception, and that since 

1. Sharron v. Etiot, (197.1) .16 L ed. 2nd 583 quoted in Air India v. Nergesh Meerza, 1981 
SC 1829(1852). 

2. (1976) 50 L. ed. 2nd 343 quoted in Air India v. Nargesh Meerza, \9%\ SC 1829 
(1852). 

3. Air India v. Nargesh Meerza, 1981 SC 1829 (1851). 

4. 1981 SC 1829 (1850) para 90. 

5. Ibid., p. 1850 para 80. 

6. 1951 SCR 525 : 1951 tC 226. 



228 


118 . 


77r« Constitution of Mia 


there was no provision under Article 15 corresponding to Article 16 (4) the 
impugned order could not be sustained. It was as a result of this decision 
that .Article 15 was amended by the Constitution (First Amendment) Act, 1951 
and Article 15 (4) was added : 

“Nothing in this article or in clause (2) of Article 29 (2) shall prevent 
the State from making any special provision for the advancement of any 
socially and educationally backward classes of citizens or for the Scheduled 
Castes and the Scheduled Tribes.” 

The object of the reservation under Article 15 (4) is to recognize the 
factual existence of socially and educationally backward classes in our country 
and to make a sincere attempt to promote the welfare of the weaker sections 
of the community. Article 15 (4) gives effect to this principle. 

The concept of backwardness in Art. 1 5 (4) is not intended to be relative 
in the sense that any classes who are backward in relation to the most advanced 
classes of the society should be included in it. If such relative tests were to be 
applied by reason of the most advanced classes, there would be several layers or 
strata of backward classes and each one of them may claim to be included 
under Article 15 (4).^ 

The backwardness contemplated under this Article is both social and 
educational. Article 15 (4) speaks of backwardness of classes of citizens. 
The accent is on classes of citizens. Article 15(4) also speaks of Scheduled 
Castes and Scheduled Tribes. Therefore, socially and educationally backward 
classes of citizens in Article 15 (4) could not be equated with caste. 

11-8. Article 15 (4) exception to Art. 15 (/). 

Article 15 (4) has to be read as a proviso or exception to Article 15 (1) 
and .Article 29 (2). Article 15 (4) bbing in the nature of an exception, the 
conditions which justify the departure from Article 15 (1) must be strictly 
shown to exist.^ In other words, if the impugned order is justified by the 
provisions of Article 15 (4), its validity cannot be impeached on the ground 
that it violates Article 15 (1) or 29 (2). The fundamental rights guaranteed 
by the said two provisions, do not affect the validity of the special provision 
which is permissible to make under Article 15 (4).-^ 

In Balaji's case^ it was urged that even if special provision could be 
made by the state under Article 15 (4), the said provision must be made not 
by an executive order but by legislation. This argument was held to be 
misconceived. As Gajendragadkar, J., said : “under Article 12, the State 
includes the Government and the legislature of each of the states. Besides, 
where the Constitution intended that a certain action should be taken by 
legislation and not by executive action, it has adopted suitable phraseology in 
that behalf. Articles 341 (2) and 342 (2) Articles 16 (3) and (5) are illustration 
in point. Therefore when Arttcle 15 (4) contemplates that the state can maVf i 
the special provision in question, the said provision can be made by an executive 
order also. 


1. Balaji, v. State of Mysore, (1963) Supple SCR 439 : 1963 SC 649 (658). 

2. State of U. P. v. Pradip Taadon, 1975 (1) SCC 267 (273). 


3. State of AP v. Balaram, 1972 SC 1375 (1394), Baluji v. State of Mysore, (1963) 1 Sup. 
SCR 439: 1963 SC 649; CA//rate*Aav. S/a/e (1964) 6 SCR 368 : f9M SC 1823* 

State ofAP v. Sagar P, (1968) 3 SCR 595 : 1968 SC 1379. 


4. Bam v. State of Mysore, 1963 SC 649 (657). 

5. Ibid., p. 651-659. 
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Article IS (4) authorises the state to make any special provision for the 
advancement of the Backward Classes of citizens or for the Scheduled Castes 
and Scheduled Tribes. The object of making a special provision is to cariy 
out the directive principles enshrined in Article 46. Political freedom and 
even fundamental rights can have very little meaning or significance for the 
Backward classes and the Scheduled Castes and Scheduled Tribes unless 
the backwardness and inequality from which they suffer are immediately 
redressed. 1 

But when Article 16 (4) refers to the Special provision, it must not be 
ignored that the provision which is authorised to be made is Special provision, 
it is not a provision which is exclusive in character, so that in looking after the 
advancement of those classes, the State would be justified in ignoring altogether 
the advancement of the rest of the society. It is because the interest of the 
society at large would be served by promoting the advancement of the weaker 
elements in the society that Article 15 (4) authorises special provision to be 
made. It would be extremely unreasonable to assume that in enacting 
Article 15 (4) the Constitution intended to provide that where the advancement 
of the Backward classes or the Scheduled Castes and the Scheduled Tribes 
was concerned the fundamental rights of the citizens constituting the rest of the 
society were to be completely and absolutely ignored.^ 

It is not to say that reservation should not be adopted ; reservation 
should and must be adopted to advance the prospects of the weaker section 
of the society. A special provision contemplated by Article 15 (4) like 
reservation contemplated by Article 16 (4) must be within reasonable limits. 
The interests of the weaker sections of society have to be adjusted with the 
interests of the community as a whole.^ 

11*9. Classes of citizens. 

In the context in which it occurs the expression “classes of citizens” 
indicates a homogenous section of the people who are grouped together beca- 
use of certain likenesses and common traits and who are identifiable by some 
common attributes. Tne homogeneity of -the class >of citizens is social and 
educational backwardness. Neither caste uor religion nor place of birth will 
be the uniform element of common attributes to make them a class of 
citizens.^ 

11*10. Social backwardness. 

Social backwardness is on the ultimate analysis the result of poverty to 
a very large extent. The classes of citizens who are deplorably poor automa- 
tically become socially backward. Social backwardness which results from 
poverty, is likely to be aggravated by considerations of caste to which the 
poor citizens may belong ; but that only shows the relevance of both caste and 
poverty in determining the backwardness of citizens. 

The occupations of citizens may also contribute to make classes of citizens 
' socially backward. There are some occupations which are treated as inferior 

1. Baiaii v. State of Mysore, 1963 SC 649 (661). 

2. IbUL p. 662. 

3. Ibid., p. 663. 

4. State of U. P. v. Fradip Tandon, (1973) 1 SCC 267 (274). 

5. Batali v. State of Mysore, 1963 SC 649 (639). 
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according to conventional belief and classes of citizens, who follow these 
occupations are to become socially backward.^ 

The place of habitation also plays not a minor part in determining the 
backwardness of a community of persons. 

The Government should not act on basis that once a class is considered 
as a backward class, it should continue to be backward for ail time. If once 
8 cbss appears to have reached B stBge of progress, from which it could be 
safely inferred that no further protection is necessary, the State will do well to 
review the list of backward classes. In fact it was noticed by the Supreme 
Court in Peerakaruppan v. State of Tamil Nadu^ that candidate of bacKwaid 
classes had secured merely 50% of scats in the general pool, on this ground 
the Court did not hold that the further reservation mide for the backward 
classes was invalid. The Government’s decisions in this regard is open to* 
Judicial review. 

11*11. Economic backwardness — Poverty test. 

From an economic point of view the classes of citizens are backward when 
they do not make effective use of resources. When large areas of land main- 
tain a sparse, discorderly and illiterate population whose property is small and 
negligible the element of social backwardness is observed. When effective 
territorial specialisation is not possible in the absence of means of communica- 
tion and' technical processes as in the hill and Littrakhand areas of Uttar 
Pradesh the people are socially backward classes of citizens. Neglected oppor- 
tunities and people in remote places raise walls of social backwardness of 
people.*^ 

11*12. Educational backwardness. 

Educational backwardness is ascertained with reference to factors 
such as where people have traditional apathy for education on accouiu of 
social and environmental conditions or occupational handicaps, is an illustra- 
tion of educational backwardness. The hill and Uttrakhahd areas are inacces- 
sible. There is lack of educational institutions and educational aids. People 
in the hill and Uttrakhand areas illustrate the educationally backward classes 
of citizens because of lack of educational facilities keep them stagnant ' and 
they have neither meaning and values nor awareness for education. * 

11 13. Cates — relevancy in ascertaining backwardness. 

In Bahji v. State of Mysore,<^ it was observed that it was doubtful if the 
test of average student population in the last three High School Cfasscs as 
appropriate in determining the educational backwardness and that it may not be 
necessary or proper to put the test as high. Even in respect of educational State 
average it was observed that the legitimate view to take would be that classed 
of citizens whose average is well belo.w the State average could be treated ll 

Balaji v. State of Myore, 1963 SC 649. 

State of A Pv, Balaram, USV, 1972 SC 1375 (1400). 

1971 SC 2303. 

State of UP v. Pradip Tandon, (1975) 1 SCC 267 (274). 
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educationally backward. But here again it was entj[>hasi8ed that the court does 
not propose to lay down any hard and fast rule as it is for the State to consider 
the matter and decide it in a manner which is consistent with the requirements 
of Art. 15(4). These observations made by the Court in the above decisions 
have been misapplied by the High Court to the case. It has proceeded 
on the basis that it is axiomatic that the educational average of the class 
thould not be calculated oh the basis of the student population in the last 
three high school classes and that only those classes whose average is below 
the State average, that can be treated as educationally backward. The Supreme 
Court has only indicated the broad principles to be kept in view when making 
the provision under Art. 1 5 (4). 

In ascertaining social backwardness of a class of citizens it may not be irrele- 
vant to consider the caste of the said group of citizens. Caste cannot however be 
made the sole or dominant test. Social backwardness in the ultimate analysis 
is the result of poverty to a large extent. Social backwardness which results 
from poverty is likely to be aggravated by considerations of their caste. This 
shows the relevance of both caste and poverty in determining the backwardness 
of citizens. Poverty by itself is not the determining factor of social backward- 
ness. Poverty is relevant in the context of social backwardness. If any 
classification of backward classed of citizens is based solely on the caste of the 
citizen it will perpetuate the vice of caste system. Again, if the classification 
is based solely on poverty it will not be logical. The society is taking steps 
for the uplift of the people. In such a task groups or classes who are socially 
and educationally backward are helped by the society. That is the philosophy 
of our Constitution. It is in this context that social backwardnes which results 
from poverty is likely to be magnified by caste considerations. Occupations, 
place of habitation may also be relevant factors in determining who are socially 
and educationaly backward classes. Social and economic considerations come 
into operation in solving the problem and evolving the proper criteria of 
determining which classes are socially and educationally backward. That is 
why our Constitution provided for special consideration of socially and educa- 
tionally backward classes of citizens as also Scheduled Castes and Tribes. It 
is only by directing the society and State to offer them all facilities for social 
and educational uplift that the problem is solved. Income of the classes of 
citizens may be a relevant factor in determining their social and educational 
backwardness. ' 

The problem of determining who are socialy and educationally backward 
classes is undoubtedly very complex. Sociological social and economic con- 
siderations come into play in solving the problem and evolving proper 
criteria for its determination. This is the function of the State which purports 
to act under Act 1.5 (4). The Court’s jurisdiction is to decide whether the tests 
• applied are valid. If it appears that the tests applied arc proper and valid the 
classification of socially and educationally backward classes based on the tests 
will have to be consistent with the requirements of .Article 15 (4). In dealing 
with the question as to whether any class of citizens is socially backward or not, 
it may not be irrelevant to consider the caste of the said group of citizens. It 
is' necessary to remember that sprcial provision is contemplated for classes of 
citizens and not for individual citizens as such, and so, though the caste of the 
group of citizens may be relevant, its importance should not be exaggerated. 
If the classification is based solely on caste of the citizens, it may not be logical. 
Social backwardness is the result of poverty to a large extent. Caste and poverty 
are both relevant for determining the backwardness. But neither caste alone 
nor poverty alone will be the determining tests. Article IS (4) also speaks of 

1. Balail, M. R. V. State of Mysore, 1963 SC 649 (659). 
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Scheduled Castes and Scheduled Tribes. Therefore, socially backward classes 
of citizens in Article 15 (4) cannot be equated with castes. In R. Chitralekha 
V. State of Mysore,^ the Supreme Court had said that the classification of 
backward classed based on economic conditions and occupations did not offend 
Article 15 (4). 

The group of citizens to whom Art. 15 (4) applies are described as ‘‘clasps 
of citizens” and not as “castes of citizens”. A class according to the dic- 
tionary meaning shows division of society according to status, rank or caste. 
Therefore, as Gajendragadkar, J. said in dealing with the question as to whether 
any class of citizens is socially backward or not, it may not be irrelovent to 
consider the caste of the said group of citizens. It is, however, necessary to 
bear is mind the special provision is contemplated for classes of citizens 
and not individual citizen as such and so, though the caste of the group of 
citizens may be relevant, its importance should not be exaggerated. 

In R. Chitralekha^ case Subba Rao, J. speaking for the majority of the 
Court observed ; “The important factor to be noticed in Article 15 (4) is that 
it does not speak of castes, but only speaks of classes. If the makers of the 
Constitution intended to take castes also as units of social and educational 
backwardness, they would have said so as they have said in the case of the 
Scheduled Castes and Scheduled Tribes. Though it may be suggested that the 
wider expression ‘classes’ is used in Clause (4) of Article 1 5 as there are 
communities' without castes if the intention was to equate classes with castes, 
nothing prevented the makers of the Constitution from using the expression 
“backward classes or castes”. The juxtaposition of the expression “backward 
classes” and “Scheduled Castes” in Article 15 (4) also leads to a reasonable 
inference that the expression “classes” is not synonymous with castes. It may 
be that for ascertaining whether a particular citizen or a group of citizens 
belong to a backward class or not, his or their caste may have some relevance, 
but it cannot be either the sole or the dominant criterion for ascertaining the 
class to which he or they belong”. 

Broadly stated, neither caste nor race or religion can be made the basis 
of classification for the purposes of determining social and educational back- 
wardness within the meaning of Article 15 (4). When Article 15 (1) forbids 
discrimination on ground only of religion, race, caste ; caste cannot be made 
one of the criteria for determining social and educational backwardness. If 
caste or religion is recognised as a criterion of social and educational back- 
wardness Article 15 (4) will stultify Article 15 (1). It is true that Article 15 (1) 
forbids’ dicrimination only on the ground of religion, race, caste but when a class- 
ification takes recourse to caste as one of the criteria in determining socially 
and educationally backward classes the expression “classes” in that case violates 
the rule of expressio tmius est exlusio alterios. The social and educationally 
backward classes of citizens are groups other than groups based on caste. ^ 

In Balaji's* case it was held that ,caste in relation to Hindus may be a 
relevant factor to consider in determining social backwardness of a group or 
class of citizens, but it cannot be made the sole and dominant basis in that 
behalf. Enumeration of persons as Backward classes on the basis solely of 
caste was struck down. In State of A. P. v. Sagar^ a list prepared by the 
State solely on the basis of caste was struck down. 

1. (1964) 6 SCR 368 : AIR 1964 SC 1823. 

2. fbid. p. 1839 quoted in Stale of A. P. v. Sagar, 1966 SC 1379 (1388). 

3. Balaji, MR v. Slate of Mysore, 1963 SC 649 (638.) 

4. 1963 SC 649 : (1963) Supple. 1 SCR 439. 

5. 1968 SC 1379. 
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In Triloki Nath V. State of J.K.^ the Supreme Court held. that members 
of an entire caste or community may in the social, economic and educational 
scale of values, at a given time be backward and may on that account be treated 
as backward classes : but that is not because they are members of a caste 
or community but because they formed a class. There may be instances of an 
entire caste or a community being socially and educationally backward for 
being considered to be given protection . 2 

There are a few decisions of the Supreme Court where the list prepared 
of Backward classes, on the basis of caste was accepted. In Rajendran v. 
State of Madras'^ Rule 5 which provided for reservation for socially and 
backward classes in selection of candidates for admission to the medical 
college was challenged on the ground that the list prepared exclusively on the 
basis of caste. The court accepted the explanation given by the Madras 
Government and held that though the list showed certain caste, members of 
those castes as a whole were really a class of socially and educationally 
backward citizens. If the reservation in question had been based only on 
caste and had not taken into account the social and educational backwardness 
of the caste in question it would be violative of Article 15 (1). But it must not 
be forgotten that caste is also a class of citizen and if the caste as a whole is 
socially and educationally backward reservation can be made in favour of such 
a caste on the ground that it was socially and backward class of citizens under 
Article 15 (4) The above decision was quoted with approval in State of A P. v. 
Sagar"^ and the principle laid down therein did not make any departure from 
those laid down in the previous decisions. In Periakaruppan v. State oj Tamil 
Naduf* also the Court held that though the list had been framed on the basis 
of caste, it did not suffer from any infirmity because the entire caste was 
substantially and socially and educationally backward. The list that was 
challenged in this case was more or less substantially the same as in Rajendran 
V. State of Madras (supra). 

A similar conclusion was reached by the Supreme Court in State of A,P, 
V. Bala Ram/^ The Court said : “though prima facie the list of Backward 
classes may be considered to be on the basis of caste, a closer examination 
will clearly show that it was only a description of the group following the parti- 
cular occupations, or professions. Even the assumption that the list is based 
exclusively on caste, it is clear from the materials before the commission and 
the reasons given by it in its report that the entire caste is socially and educa- 
tionally backward and therefore their inclusion in the list of Backward classes 
is warranted by Article 15 (4) ’’ 

In State of A. P v. Sagar'^ the state failed to establish that the list pre- 
i pared by it conformed to the requirements of clause (4) of Article 15. To give 
effect to clause (4) it must appear that the beneficiaries of the special provision 
were classes which were backward socially and educationally and they were 
other than the Scheduled Castes and Scheduled Tribes and that the provision 
was made for their advancement. Reservation may be adopted to advance 

1. (1969) 1 SCR 103 : 1969 SC 1. 
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the interests of the weaker sections of society but in doing so care must be 
taken to see that deserving and qualified person were not excluded from 
admission to higher educational institutions. The critarion for determining 
the backwardness must not be based solely on religion, race caste, sex, or 
place of birth and the backwardness being social and educational must be 
similar to the backwardness from which Scheduled Caste and the Scheduled 
Tribes suffer.” 


iri4. Reservation — Proportion. 

State Government often make special provision under Article 15 (4) 
mostly in regard to admission in colleges and the universities. In Balajis case' 
the State had reserved 65/„ of the seats for the socially and educationally 
Backward classes and Scheduled Castes. This order was challenged and 
Gajendragadkar, J., said; “The adjustment of the competing claims is a 
diflScult matter but if under the guise of making a special provision the State 
reserves practically all the seats avilabic in all the colleges that clearly would 
be subverting the object of Article 15(4) speaking generally and in a broad way, 
a special provision should be less than SOz how much less than 50/„ would 
depend upon the relevant prevailing circumstances in each case.” 

In Balaii's^ case it was held that the total reservation for Baekward 
classes. Scheduled Castes and Scheduled Tribes should not ordinarily exceed 
50 of the available seats. In State of A. P. v. Baiaranv^ the total reservation 
was only 43%. The break up of that per college was 25/,, 4,^ and 14%, for 
Backward classes. Scheduled Tribes and Scheduled Castes respectively. The 
question of reservation was thus within the limits mentioned in the 
above case. 

Any provision made under thisclause must be within the well defined limits 
and should not be on the basis of caste alone. But it should not also be missed 
that a caste is also a class of citizens and that a caste as such may be socially 
and educationally backward. If after collecting the necessary data, it is found 
that the caste as a whole is socially and educationally backard, the reservation 
made of such persons will have to be upheld notwithstanding the fact that a 
few individuals in that group may be both socially and educationally above 
the general average. There is no gain-saying the fact that there are numerous 
castes in the country, which are socially and educationally backward and 
therefore a suitable provision will have to be made by the State as charged in 
Article 15 (4) to safeguard their interest. 

In Chiiralekha's^ case the Government of Mysore defined backward 
classes ^nd directed (hat 30 per cent of the seats in professional and technical 
.colleges ^nd institutions wrould be reserved for them. The Mysore Govern- 
’ ment laid down that classification of socially and educationally backward 
classes, should be on the basis of (1) economic condition, and (2) occupation 
According to that order, a family whose income was Rs. 1, 200 per annum qr 
less and persons or classes who followed occupations of agriculture petty 
business, inferior services, crafts or other occupations involving manual labour 
were defined to be socially, economically and educationally backward. The 
Supreme Court said that the classification of backward classes based on 

'I • ' I > 
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eooQomic oonditioas and oooupation did not offend Article IS (4). The 
Supreme Court explained Balqji’s case by stating that the authority concerned 
might take caste into consideration in ascertaining the backwardness of a 
group of persons _ but if it did not, the order would not be bad on that account 
if it could ascertain the backwardness of group of persons on the basis of other 
relevant material. 

11.16. Place. 

In State of U. P. v. Pradip Tandon,^ 85 candidate from rural areas were 
selected in the general seats. One candidate from Uttrakhand area, 7 candidate 
from hill areas and one Scheduled Caste candidate also competed for the 
general seats. The candidates from hill areas, Uttrakhand division and Scheduled 
Castes were exceptions and their performance would not detract from the 
reservations for Schedule Caste, hill and Uttrakhand areas. 

In State of Uttar Pradesh Pradip Tandon (supra) the Supreme Court 
further said ; 

“The reservation for rural areas could not be sustained on the ground 
that the rural areas represent socially and educationally backward classes 
of citizens. This reservation appeared to be made for the majority 
population of the State. Eighty percent of the population of the State 
cannot be a homogenous class. Poverty in rural areas cannot be the 
basis of classification to support reservation for rural areas. Poverty is 
found in all parts of India. In the instructions for reservation of seats 
it is provided that in the application form a candidate for reserved seats 
from rural areas must submit a certificate of the District Magistrate of 
the District to which he belonged that he was born in rural area and had a 
permanent home there, and is residing there or that he was born in India 
and his parents and guardians are still living there and earn their Uvelibood 
there. The incident of birth in rural areas is made the basic qualification. 
No reservation can be made on the basis of place of birth, as this would 
offend Art. 15”. 

A preference to one attached to one University in its own institutions 
for post graduate or technical training is not uncommon. The Government 
which bears the financial burden of running the Government colleges is entitled 
to lay down criteria for admission in its own college to and to decide the 
sources from which admission would be made, provided of course, such classi- 
fication is not arbitrary and has rational basis and a reasonable connection 
with the object of the rules so long as there is no discrimination within each of 
such sources the validity of the rules laying down such sources cannot be 
challenged. The rules laid down a valid classification. Shelat, J. said : 
“Candidates passing through the qualifying examination held by a University 
form a class tw themselves as distinguished from those passing through such 
examination from the other two Universities. Such a classification has a 
reasonable nexus with the object of the rules, namely, to cater to the needs 
of candidates who would naturally look to their own university to advance 
their training in technical studies, such as medical studies. The rules cannot 
justly be attacked on the ground of hostile discrimination or as being otherwise 
in breach of Art. 14. 

11.17. Admission to Colleges. 

There is at Indore a Medical College known as the Mahatma Gandhi 
Memorial Medical College run by the State of Madhya Bharat. The petitioner 

1. 197SSCS63. 

2. Chitra Ghosh v. Union o/India, (1970) t SCR 413 (418) : 1970 SC 3S (38, 39). 
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a resident of Delhi was stadybtg as a student in Indore Medical College. His 
complaint was that the rules in force in that institution discriminated in the 
matter of fees between students who were residents of Madhya Bharat and 
those who were not, and that the latter had to pay in addition to the tuition 
fees and charges payable by all the students a sum of Rs. 1,500 per annum as 
capitation fees, and that this was in contravention of Articles 14 and 15 of the 
Constitution. The object of the classi/ication underlying the impugned rule 
was clearly to help to some extent students who were resident of Madhya 
Bharat in the prosecution of their studies, and it could not be disputed that 
it was quite a legitimate and laudable objective for a State to encourage educa- 
tion within the borders. Education is a State subject, and one of the Directive 
Principles declared in Part iV of the Constitution is that the State should make 
effective provisions for education within the limits of its economy. If the State 
had to spend money on it, is it unreasonable that it should so order the educa- 
tional system that the advantage of it would to some extent at least enure for the 
benefit of the State ? A concession given to the residents of the State in the 
matter of fees is obviously calculated to serve that end, as presumably some of 
them might, after passing out of the College, settle down as doctors and serve 
the needs of the loc^ity.The Supreme Court held that the classification was based 
on a ground which had a reasonable relation to the subject-matter of the legisla- 
tion, and was in consequence not open to attack.^ It can not be laid down, as 
an inflexible dogma of universal application that under utterly different social 
and educational environs University-based grouping of candidates for specialised 
courses Will, willy-nilly, be valid.* 

In />. JV, Chanchala v. State of Mysore^^ case one of the rules made reserva, 
tion for children of political sufferers and another rule provided for distribution 
of seats according to Universities. The reservation for children of political 
sufferers was upheld on the ground that such a classification had reasonable 
nexus with object of the rules, v/z., a fair and just distribution of seats. With 
regard to the distribution of seats according to the universities, the rule provided 
that a seats in the general pool would be distributed university-wise. Seals in 
colleges affiliated to Karnatak University were to be allotted to persons passing 
from colleges affiliated to that University and seats in colleges affiliated to 
Bangalore and Mysore Universities were to be respectively allotted to persons 
passing from colleges affiliated to each such University. The rule also provided 
that no more than 20 per cent of the seats in the colleges affiliated to any 
university might in the discretion of the Selection Committee, be allotted to 
students passing from colleges affiliated to any other university in the State or 
else-where. This classification was impeached to be neither based on any 
intelligible differentia nor to have a rational nexus with the object of the rules. 

The Supreme Court in Chanchala* s case* held that since the universities 
were set up for satisfying th^ educational needs of different areas where they 
were set up and medical colleger, were established in those areas, it could 
safely be presumed that t|acy also were so set up to satisfy the needs for medical 
training of those attached to t^iose ui^versities. Such a basis for selection did 
not have a disadvantage of district-wise or unit- wise selection as any student 
from any part of the Sjtate .could pass the qualifying examination in any of the 
three universities irrespective of place of birth or residence. The discretion qf 
the selection committee to admit outsiders upto 20 per cent, of the total available 
seats in any of these colleges was held to advance the interest of education by 
drawing the best students not only in the State but also elsewhere in India. 

U D. P. Joshi V. Madhya. Bharat State, 1955 SC 334 para, 1. 

2. State of Kerala v. Roshana, 1977 SC 763 (773). 

3. (1971) Sup. SCR 60a : 1971 ,8^ 1762. quoted in (1975) 1 SCC 279. 

4. 1971 SC nSl quoted in State o/ U. P. v. Pradip Tatidon, 1975 SC 563 (570). 
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12.1. Article 16. 

Article 16 of the Constitution declares that there shall be equality of 
opportunity for all citizens in matters relating to employment or appointment to 
any office under the State.' And that no citizens shall, on grounds only of reli- 
gions, race, caste, sex, descent, place of birth, residence or any of them, be 


1. Cmutltution of India, Article 16 (1). 
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ineligible for, or discriminated against In respect of, any employment or office 
under the State.^ 

Nothing in this article shall prevent Parliament from making any law 
prescribing, in regard to a class or classes of employment to an office (under 
the Government of, or any local or other authority within a State or Union 
territory, any requirement as to residence within that State or Union territory, 
to prior to such employment or appointment > Nothing in this Article shall 
prevent the state from making any provision for the reservation of appointments 
or posts in favour of any backward class of citizens which, in the opinion of the 
State, is not not adequately represented in the services under the State.* 

Nothing in this Article shall affect the operation of any law which 
provides that the incumbent of any office in connection with the affairs of any 
religious or denominational institution or any member of the governing body 
thereof shall be a person professing a particular religion or belonging to a par- 
ticular denomination.* 

12.2. Articles 14 and 16 compared. 

Articles 14 to 16 form a code by themselves and embody the distilled 
essence of the Constitntion’s casteless and classless egalitarianism. Never- 
theless, our founding fathers were realists, and so did not declare the proposition 
of equality in its bald universality but subjected it to certain special provisions, 
not contradicting the soul of equality, but adapting that never-changing 
principle to the ever-changing social milieu. That is how Articles 15 (4) 
and 16 (4) have to be read together with Articles 15 (1) and 16 (1). The first 
sub-article speaks of equality and the second sub-article amplifies its content 
by expressly interdicting caste as a ground of discrimination. Article 16 (4) 
imparts to the seemingly static equality embedded in Article 16 (1) a dynamic 
quality by importing equalisation , strategies geared to the eventual achieve- 
ment of equality as permissible State action, viewed as an amplification of 
Article 16 (1) or as an exception to it. The same observation will hold good 
for the sub-articles of Article 15. Thus we have a constitutional fundamental 
guarantee in Articles 14 to 16.® 

Article 16 embodies the fundamental guarantee that there shall be equality 
of opportunity for all citizens in matters relating to employment or appoint- 
ment to any office under the State. Though enacted as a distinct and indepen- 
dent fundamental right because of its great importance as a principle ensuring 
equality of opportunity in public employment which is so vital to the building up 
of the new classess egalitarian society envisaged in the Constitution. Article 16 
is only an instance of the application of the concept of equality enshrined in 
Article 14. In other words, Article 14 is the genus while Article 16 is a 
species. Article 16 gives effect to the doctrine of equality in all matters relat- 
ing to public employment. The basic principle which, therefore, informs both 
Articles 14 and 16 is equality and inhibition against discrimination. Now, 
what is the content and reach of this* great equalising principle ? It is a found- 
ing faith, to use the words of Bose, J., “a way of life, and it must not be 
subjected to a narrow pedanic or lexicographic approach. We cannot 

1. Constitution Article 16 ^2). 

2. Constitution Article 16 (3). 

3. Constitution Article 16 (4). 

4. Constitution Article 16 (5). 

5 Akhil Bhartiya Soshit Karamchari Sangh v. Union of India, (1981) 1 SCC 268 (270): 
1981 SC 298 (310). 
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countenance any attempt to truncate its all embracing scope and meaning, for 
to do so would be to violate its activist magnitude. Equality is a dynamic 
concept with many aspects and dimensions and it cannot be “cribbed, cabined 
and confined” within traditional and doctrinaire limits”.' From a positivistic 
point of view, equality is antithetic to arbitrariness. In fact equality and 
arbitrariness are sworn enemies ; one belongs to the rule of law in a republic 
while the other, the whim and caprice of an absolute monarch. Where an act 
is arbitrary, it is implicit in it that it is unequal both according to political 
logic and constitutional law and is therefore violative of Article 14, and if it 
affects any matter relating to public employment, it is, also violative of Article 
16. Articles 14 and 16 strike at arbitrariness in State action and ensure fairness 
and equality of treatment. They require that State action must be based on 
valid relevant principles applicable alike to ail similarly situate and it must not 
be guided by any extraneous or irrelevant considerations because that would 
be denial of equality. Where the operative reason for State action, as disting- 
uished from motive inducing from the antechamber of the mind, is not legi- 
timate and relevant but is extraneous and outside the area of permissible 
considerations, it would amount to mala fide exercise of power and that is hit 
by Articles 14 and 16. Mala fide exercise of power and arbitrariness are differ- 
ent lethal radiations emanating from the same vice : in fact the latter compre- 
hends the former. Both are inhibited by Articles 14 and 16.® 

The ambit and reach of Articles 14 and 16 are not limited to cases where 
the public servant affected has a right to a post. Even if a public servant is in 
an officiating position, he can complain of violation of Articles 14 and 16 if he 
has been arbitrarily or unfairly treated. It is no answer to the charge of 
infringement of Articles 14 and 16 to say that the petitioner had no right to 
the post that might have some relevance to Article 311 but not to 
Articles 14 and 16.* 

12-3 Equality in employment. 

The principle of equality is applicable to employment at all stages and in 
all respects, namely, initial recruitment, promotion, retirement, payment of 
pension and gratuity.* 

Equal opportunity does not mean getting the particular post for which a 
number of persons may have been considered. So long at the petitioner along 
with others under consideration, had been given his chance, it can not be said 
that he had not equal opportunity along with others who may have been 
selected in preference to him. Where the number of posts to be filled is less 
than the number of persons under consideration for those posts, it would be 
a case of many being called and few being chosen. The fact that the appointing 
authority made its choice in a particular way cannot be said to amount to 
discrimination against the petitioner.* 

Article 14 ensures to every person equality before law and equal protec- 
tion of the laws and Article 16 lays down that there shall be equality of 

t; . I . ■ 
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opportunity for all citizens in matters relating to employment Qt appointment 
to any office under the State. Article 16 is only an instance ormcment^ ot 
the guarantee of equality enshrined in Article 14 : it gives effect to the doctrine 
of equality in the sphere of public employment. The concept of equal oppor- 
tunity to be found in Article 16 permeates the whole spectrum of an 
individual’s employment from appointment through promotion and termii^ti- 
tion to the payment of gratuity and pension and gives expression to the ideal 
of equality of opportunity which is one of the great socio-economic objectives 
set out in the Preamble of the Constitution. The constitutional code of 
equality and equal opportunity, however, does not mean that the same laws 
must be applicable to all persons. It does not compel the State to run “all 
its laws in the channels of general legislation.” It recognises that having 
regard to differences and disparities which exist among men and thjngs, they 
cannot all be treated alike by the application of the same laws.^ “To recognise 
marked differences that exist in fact is living law : to disregard practical 
differences and concentrate on some abstract identities is lifeless logic. ^ The 
Legislature must necessarily, if it is to be effective at all in solving the mani- 
fold problems which continually come before it, enact special legislation 
directed towards specilic ends and limited in its application to special classes 
of persons or things. “Indeed, the greater part of all legislation is special, 
either in the extent to which it operates, or the objects sought to be attained 
by it”. 

12‘4. Object of Article i6. 

The concept of equality or equal opportunity as contained in Article 16 
does not mean that same laws must be applicable to all persons under every 
circumstance. Indeed if this artificial interpretation is put on the scope and 
ambit of Article 16 it will lead to channelisation of legislation or polarisation 
of rules. Differences and disparties exist among men and things and they cannot 
be treated alike by the application of the same laws but the law has to come to 
terms with life and must be able to recognise the genuine differences and 
disparties that exist in human nature. Legislature has also to enact legislation 
to meet specific ends by making a reasonable and rational classification. 

12 5. Article 16 (/). 

Clause ( 1) of Article 16 clearly provides for equality of opportunity to 
all citizens in the services under the State. It is important to note that the 
Constitution uses the words “equality of opportunity for all citizens”. This 
inherently implies that the opportunity must be given not only to a particular 
section of the society or a particular class of citizens who may be advanced or 
otherwise more affluent but to all classes of citizens. 

The concept of equality has an inherent limitation arising from the very 
nature of the constitutional guarantee. Equality is for equals. That is to 
say that those who are similarly circumstanced are entitled to an equal 
treatment.'* 

1 . Shujat Ati v. Union of India, 1974 SC 1631 <1652); Slate ofJAKv. Khosa TN, 1974 SC 
t {Uy, Govind Datiatrayv. Chief Controller, (1967) 2 SCR 29 (33); IW SC 839 (841):/a/ 
Singhani v. Union of India, (1967) 2 SCR 586 (597) : 1967 SC 1427 (1431). 

2. Shujat Aii v. Union of India, 1974 SC 1631 (1652) ; Slate of J. K. v. Khosa. 1974 SC 1 
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Since the constitutional code of equality and equal opportunity is a 
charter for equals, equality of opportunity in all matters means opportunity 
for persons substantially, within the same class. A classification of emplyees 
can therefore be made for first identifying and then distinguishing members of 
one class from those of another. > 

Classification, however, is fraught with the danger that it may 
produce artificial inequalities and therefore, the right to classify is hedged 
in with salient restraints ; or else, the guarantee of equality, will be 
submerged in class legislation masquerading as laws meant to govern 
well marked classes characterized by different and district attainments. 
Classification, therefore, must be truely founded on substantial differences 
which distinguish persons grouped together from those left out of the group 
and such differential attributes must bear a just and rational relation to the 
object sought to be achieved. 

In State of Jammu and Kashmir v. Taiioki Nath Khosa, (supra) the Supieme 
Court said that dealing with practical exigencies a rule making authority may 
be guided -by realities just as the legislature “is free to recognise degrees of 
harm and it may confine its restrictions to those classes of cases where the need 
is deemed to be the clearest.” Educational qualifications in that case were 
recognised as criteria for determining the validity of classification. The 
discrimination is not in relation to the source of recruitment unlike in Roshan 
LaVs case. 2 

The rule of equality within Articles 14 and 16 (I) will not be violated by 
a rule which will ensure equality of representation in the services for unrepre- 
sented classes after satisfying the basic needs of efficiency of administration. 
Article 16 (2) rules out some basis of classification including race, caste, desc- 
ent, place of birth etc. Article 16 (4) clarifies and explains that classification 
on the basis of backwardness dose not fall within Article 16 (2) and is legi- 
timate for the purposes of Article 16 (1). If preference shall be given to a 
particular under-represented community other than a backward class or under- 
reprerented State in All India Service such a rule will contravene Article 16 
(2). A similar rule giving preference to an under-represented backward 
community is valid and will not contravene Articles 14, 16(1) and 16 (2). 
Article 16 (4) removes any doubt in this respect.^ 

The State is legitimately empowered to frame rules of classification for 
securing the requisite standard of efficiency in services and the classification 
need not be scientifically perfect or logically complete. 

Classification, the basis of educations qualification, made with a view to 
achieving administrative efficiency can not be said to rest or any fortutious 
circumstances.^ Educational qualification have been recognised by the 
Supreme Court as a safe criterion for determining the validity of classifica- 
tion. In the State of Mysore v. Narasingh Rao'' where the cadre of Tracers 
was recognised into two, one constituting of Matriculate Tracer’s with a higher 
scale of pay and the other of non-matriculates in a lower scale, it was held 
that Articles 14 and 15 did not exclude the laying dawn qualifications for 
the post in question. It was open to the Government to give preference to 

1. State of J A Kv. Triloki Nath Khosa, 1974 SC 1(11). 

2. 1967 SC 1889 quoted in State of Kerala v. N. M. Thomas, 1976 SC 490 (499). 

3. State of Kerala v. N. M. Thomas, 1976 SC 490 (499). 
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candidates having higher qualifications. In this case 
that higher educatioDal quaJifications were a relevant consideration for fixi^ng 
a higher pay scale and therefore Matriculate Tracer s could be given a higher 
scale than non-matriculate Tracers. Though their duties were identical. 


In Ganga Ram v. Union of India^ it was observed that “the State which 
incounters divers problems arising from a variety of circumsta^es is entitled 
to lay down conditions of efficiency for promotion in its different depart- 
ments.” In Union of India v. AToA///, Dr {Miss.) S. as refined a classification 
as between an F. R. C. S. in general surgery and an F. R. C. S. in ortho- 
pedics was upheld in relation to appointment to the post of a professor of 
orthopedics on the ground that the classification made on the basis of a post- 
graduate degree in particular speciality was not without reference to the 
objective question as discrimination.” 


Logically, the Supreme Court said in State of Jammu and Kashmir v. Ui,ion 
of Indid^ if persons recruited to a common cadre could be classified for pur- 
poses of pay on the basis of their educational qualifications, there could be no 
impediment in classifying them on the same basis for purposes of promotion.'’ 
In this case the court held that though persons appointed directly and by 
promotion were entegrated into one common cadre of Assistant Enginears, they 
could, for purposes of promotion to the cadre of Executive Engineers, be 
classified on the basis of educational qualifications. The rule providing that 
the graduates should be elligible for such promotion to the exclusion of diploma 
holders, it, was held, did not violate Articles 14 and 16 of the Consti- 
tution and was upheld. Distinguishing Roshan Lai's case^ Chandrachud, J. 
(as then he was) said : “That case is no authority for the proposition that 
if direct recruits and promoties are of entegrated into one class they can not 
be classified for purposes of promotion on a basis other than the one that they 
were drawn from different sources.' In the instant case classification rests 
fairly and squarely on the consideration of educational qualifications graduates 
alone shall go into the higher post, no matter whether they were appointed 
as Assistant Engineers directly or by promotion. The discrimination there- 
fore is not in relation to the source of recruitment as Article 16(1) of the 
Constitution provides that there shall be equality of opportunity for all citizens 
in matters of employment or appointment to any office under the State. Matters 
relating to employment case not be confined only to the initial matters prior 
to the act of employment. That is only one of the matters relating to employ- 
ment. The other matters relating to employment would inevitably be the 
provisions as to the salary and periodical increments thereon, terms as to 
leave, as to gratuity, as to pension and as to the age of superannuation.^ The 
concept of equal opportunity undoubtedly permeates the whole spectrum of 
an individuals employment from appointment through promotion and termina- 
tion to the payment of gratuity and pension.^ 


Article 16 (2) prohibits discriipination and thus assures the effective 
enforcement of the fundamental right of equality of opportunity guaranteed 
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by Article 16 (1). The word in nespeot of any employment used in Article 16 

(2) must include all matters relating to employment as specified in 
Article 16 (l).i 

Judicial scrutiny can, therefore, extend only to the consideration whether 
the classification rests on a reasonable basis and whether it bears nexus with 
the object in view. It cannot extend to embarking upon a nice or mathe- 
matical evaluation of the basis of classification, for were such an inquiry 
permissible it would Ije open to the courts to substitute their own judgment 
for that of the legislature or the rule-making authority on the need to classify 
or the desirability of achieving a particular object.® “Judged from this point 
of view, it seems to us” said Chandrachud, J., “impossible to accept the 
respondents’ submission that the classification of .\ssistant Engineers into 
Degree- holders rests on any unreal or unreasonable basis. The classification, 
according to the appellant, was made with a view to achieving administrative 
efficiency in the Engineering services. If this be the object, the classification 
is clearly corelated to it for higher educational qualifications are at least 
presumptive evidence of a higher mental equipment”.^ 

Thus, from a detailed analysis and close examination of the cases of the 
Supreme Court«the following propositions emerge^ : — 

(1) In considering the fundamental right of equality of opportunity a 
technical, pcndantic or doctrinair approach should not be made and the doctrine 
should not be invoked even if ditferent scales of pay, service terms, leave, etc., 
are introduced in different or dissimilar posts. 

Thus, where the class or categories of service are essentially difierent in 
purport and spirit. Article 14 cannot be attracted. 

(2) Article 14 forbids hostile discrimination but .not reasonable classifi- 
cation. Thus, where persons belonging to a particular class in view of their 
special attribute.s, qualities, mode of recruitment and the like, are differently 
treated in public interest to advance and boost members belonging to backward 
cl.isses, such a classification would not amount to discrimination having a 
close nexus with the objects sought to be achieved so that in such cases Article 
14 will be completely out of the way. 

(3) Article 14 certainly applies where equals are treated differently with- 
out any reasonable basis. 

(4) Where equals and unequals are treated differently. Article 14 would 
have no application. 

(5) Even if there be one class of service having several categories with 
different attributes and incidents, such a category becomes a separate class by 
itself and no difference or discrimination between such category and the general 
members of the other class would amount to any discrimination or to denial 
of equality of opportunity. 

(6) In order to judge whether a separate category has been carved 
out of a class of service, the following circumstances have generally to be 
examined : — 

1. State of J. and K. v. Triloki Nath, 1974 SC 1. 
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4. Air India v. Nergesk Meerut, IMf SC (M«). 
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(a) the nature, the mode and the manner of recruitment of a parti- 
cular category from the very start. 

(b) the classifications of the particular category. 

(c) the terms and conditions of service of the members of the 
category. 

(d) the nature and character of the posts and promotional 
avenues. 

(e) the special attributes that the particular category possess which 
are not to be found in other classes, and the like.^ 

It is difficult to lay down a rule of universal application but the circum- 
stances mentioned above may be taken to be illustrative guidelines for determi- 
ing the question.^ 

In State of Jammu & Kashmir v. Tailoki Nath Khosa,^ it was clearly 
pointed out that equality is only for equals and even in cases of promotion 
Article 14 would apply only if promotional facility is denied within the same 
class. 


In United States v. James Griggs Rianes,* it was held that one to whom 
application of statue is constitutional cannot b6 heard to attack the statute on the 
ground that impliedly if it applied to other persons it might be unconsti- 
tutional. These observations, furnish a complete answer to the argument of the 
petitioner that Article 14 is violated in the instant case.^ 

Article 16 (I), both in its term and in the collocation of the words, indicates 
that it is confined to “employment”, by the State and has reference to employ- 
ment in service rather than as contractors.^ 

12 - 6 . Article 16 (2). 

Article 16 (2) emphatically brings out in a negative form, what is 
guaranteed affirmatively by Article 16 (1). Discrimination is a double edged 
weapon ; it would operate in favour of some persons and not against others ; 
Article 16 (2) prohibits discrimination and thus assures the effective enforce- 
ment of the fundamental right of equality of opportunity guaranteed by 
Article 16 (1).’ 

By the first clause equality of opportunity in employment or appoinment 
to an office is guaranteed. By the second clause, there can be no discrimina- 
tion, among other things, on the ground of residence. Realising, however, 
that sometimes local sentiments may have to be respected or sometimes an 
inroad from more advanced States into less developed States may have to be 
prevented, a residential qualification - may, have to be prescribed, following 
exception in clause (3) was accordingly made.^ 

1. Air India v. Nergesh Meerza, 1981 SC 1829 (1842) para-37. 

2. Ibid., paii-n. 

3. (1974) 1 SCR 771 : AIR 1974 SC 1. 

4. (1960) 4 L ed 2d 524. 

5. Air India v. Nergesh Meerza, 1981 SC 1829 (1941-2) para-35. 

6. Achutan v. State of Kerala, (1959) Sup. I SCR 787 (791) : 1959 SC 490 (492) 

7. General Manager, 5. Rly. v. Rangachari, 1962 SC 36 (41). 

8. Narsimha Rao y. State of A. P., (1969) 1 SCC 839 (842). 
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12 ’ 7 . Article 16 (S) — Basis of clasification — Educational qualification 

Nothing in this articles shall prevent Parliament from making any law 
prescribing, in regard to a class or classes of employment of appoinment to an 
office under any state specified in the First Schedule or any local or other 
authority with its territory, any requirement as to residence within the State 
prior to such employment or appointment. 

This clause thus enables Parliament to make a law in a s[Kcial case pre- 
scribing any requirement as to residence within a State or Union territoiy to 
prior to appointment, as a condition of employment in the State or Union 
territory. Under .Article 35 (a) this power is conferred upon Parliament but is 
denied to the Legislatures of the States, notwithstanding any thing in the Con- 
stitution, and under (b) any law in force immediately before the commencement 
of the Constitution in respect to the matter shall subject to the terms thereof 
and subject to such adaptations that may be made under Article 372 is to 
continue in force until altered or repealed or amended by Parliament.^ 

The Parliament passed the Public Employment (Requirement as to 
Residence) Act, 1957 and it was brought into force on March 21, 1959. 

The legislative power to create residential qualification for employment 
is exclusively conferred on Parliament. Parliament can make any law' which 
prescribes any requirement as to residence within the State or Union territory 
prior to employment or appointment to an office m that State or Union terri- 
tory. Two questions arise firstly, whether Parliament, while prescribing the 
requirement, may prescribe the requirement of residence in a particular part 
of the State ; and, secondly, whether Parliament can delegate this function by 
making a declaration and leaving the details to be filled in by the rule making 
power of the Central or State Governments.^* 

The Court held that the Constitution spoke of a whole State as the 
venue for residential qualification and it was impossible to think that the 
Constituent Assembly thought of residence in Districts, Taluqas, cities, towns 
or villages. The fact that this clause was an exception and came as an amend- 
ment must dictate that a narrow construction upon the exception should be 
placed as indeed the debates in the Constituent Assembly also seem to indi- 
cate. These words was obviously controlled by the words ‘icsidence within 
the Stase or ‘Union territory’ which words meant what they said, neither more 
nor less. It followed, therefore, that Section 3 of the Andhra Pradesh 
Public Employment (Requirement as to Residence) Act, 1957, in so far as it 
related to Telangana and rule 3 of the rules under it were ultra vires the 
Constitution.'* 

12 ' 8 . Article 16 (4) — Purpose and object. 

Article 14 enshrines the principle of equality before the law. Article 15 
prohibits discrimination against citizens on grounds only of religion, race, 
caste, sex place of birth or any of them. Article 16 represents one facet of 
the guarantee of equality. According to this Articles, there shall be equality 

L _ This clause was amended by the Constitution (Seventh Amendment) Act, 1956. For 
the original words of the clause under any State spscitied in the First Schedule or any local 
or other authority within its territory any requirement as to residence within that State*, the 
words from ‘under the Government* to ‘Union territory’ were substituted. 

2. Narasimha Rao v. State of A. P., (1969) 1 SCC 839 (844). 

3. Ibid., para 6. 

4. ibid., para 9. 
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of opportunity for all citizens in matters relating to employment or appoint- 
ment to any office under the State. No citizen, it is further provided ; shall on 
grounds only of religion, race, caste, sex, descent, place of birth, residence, or 
any of them, be ineligible for, or discriminated against in respect of any employ- 
ment or office under the State, Articles 14, IS and 16 underline the importance, 
attached to ensuring equality of treatment. Such equality has a special 
significance in the matter of public employment.^ 

At the same time the framers of the Constitution were conscious of the 
backwardness of large sections of the population. It was also plain that because 
of their backwardness those sections of the population would n($t be in a 
position to the compete with advanced section of the community who had all 
the advantages of affluence and better education. The fact that the doors 
of competition were open to them would have been a poor consolation to 
the members of the backward cases, because the chances of their success 
in the competition were far too remote on account of the inherent handicap 
and disadvantages from which they suffered. The result would have been 
that, leaving aside some exceptional cases the members of backward 
classes would have hardly got any representation in jobs requiring educational 
background. It would have been thus resulted in virtually repressing those 
who were already repressed. The framers of the Constitution being conscious 
of the above disadvantages from which backward classes were sulfering enjoined 
upon the State in Article 46 of the Constitution to promote with special care 
educational and economic interests of the weaker sections of the people, in 
particular of the scheduled castes and scheduled tribes, and also protect them 
from social injustice and all forms of exploitation. To give effect to that 
objective in the field of public employment, a provision was made in Clause (4) 
of Article 16 that nothing in that article would prevent the State from making 
any provision for the reservation .of appointments or posts in favour of any 
backward class of citiz^s which, in the opinion of the State, was not adequa- 
tely represented in the services under the State. Under the above clause, it is 
permissible for the State, in case it finds the representation of any backward 
class of citizens in the State services to be not adequate, to make provi.non 
for the reservation of appointments or posts in favour of that backward 
class of citizens. The reservation of seats for the members of the backward 
classes was not, however, to be at the cost of efficiency. This fact was brought 
out in Article 335, according to which the claims of the members of the 
scheduled cates and the scheduled tribes shall be taken into consideration 
consistently with the maintenance of efficiency of administration, in the making 
of appointments to services and posts in connection with the affairs of the 
Union or of a State. In view of that it is not permissible to waive the require- 
ment of minimum educational qualification and other standards essential for 
the maintenance of efficiency of service.^ 

It is further plain that the reservation of posts for a section of population 
has the effect of conferring a special benefit on that section of the population 
because it would enable members belonging to that section to get employment 
or office under the State which otherwise in the absence of reservation they 
could not have got. Such preferential treatment is plainly a negation of 
the equality of opportunity for all citizens in matters relating to employment 
or appointment to an office under the State. Clause (4) of Article 16 has, 
therefore, been construed as a proviso or exception to Clause (1) of that. 
Article. 

1. Stale of Kerala v. Thomas AT. M., 1976 SC 490 (505), Khanna, J. 

2. Ibid.,p. 506. 

3. See The General Manager, Southern Sly. v. Rangachari, AIR 1962 SC 36 and T. 
Dewdasan v. Union of India, AIR 1964 SC 179. 
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Article 16 (4) contemplates reservation of appointments or posts in 
favour of backward classes and members of the Scheduled Castes and Tribes 
who are not adequately represented in the services under the State. Any such 
rule would not violate Article 14 merely because members of the more 
advanced classes would not be considered for appointment to these posts even 
though they may be equally or even more meritorious than the members of the 
backward classes or merely because such reservation was not made in every 
kind of service under the State. But if the reservation is so excessive that 
it practically denies a reasonable opportunity for employment to members of 
other communities the position may well be different and it would be open 
then for a member of a more advanced class to complain that he had been 
denied equality by the State. ^ 

In Balaji v. State of Mysore'^ it was held that the reservation of more 
than half of the seats in an educational institution for being filled from 
members of the backward classes was unconstitutional. It was pointed out 
there that what was true in regard to Article 15 (4) was equally true in regard 
to Article 16 (4). There can be no doubt that the constitution makers 
assumed, as they were entitled to do, that while making adequate reservation 
under Article 16 (4) care would be taken not to provide for unreasonable, 
excessive or extravagent reservation, for that would, by eliminating general 
competition in a large field and by creating wide spread dissatisfaction amongst 
the employees, materially, affect efficiency. Therefore reservation made 
under Article 16 (4) by beyond the permissible and legitimate limit (to less than 
50//) would be liable to be challenged as a fraud on the Constitution. ^ Balaji’s 
case was accepted by the Supreme Court. 

In T. Devadasan v. Union of fndia^ the Rule provided that 17 1/2% of the 
lotal vacancies in a year would be reserved for being filled from amongst 
candidates belonging to Scheduled Castes and Tribes and if in any year 
suitable candidates were not available the reserved posts would be de-rcserved, 
filled by candidates from other classes and a corresponding number of posts 
be cairied forward to the next year. If on the subsequent year the same thing 
happened, the posts unfilled would be carried forward to the third year. In 
the third year the number of posts to be filled from amongst candidates of 
Scheduled Castes and Tribes would thus be 17 1/2^, of the total vacancies 
plus the total unfilled vacancies. The Rules thus permitted a perpetual carry 
forward of unfilled reserved vacancies in the two years preceding the year of 
recruitment and provided addition to them of 17 1/2/. of the total vacancies 
to be filled in the recruitment year. This rule was struck down by the 
Supreme Court, Mu Iholkar, J. speaking for the majority said : “The guarantee 
contained in Article 16 (1) is to each individual citizen and every citizen who 
is seeking employment to an olfice under the State is entitled to be afforded 
an opportunity for seeking, such employment or appointment whenever it is 
intended to be filled. In order to effectuate the guarantee year of recruitment 
will have to be considered by itself and the reservation for backward communi- 
ties should not be so excessive as to create a monopoly or to disturb unduly 
the legitimate claims of other communities.'* 

Article 15(1), (2) and Article 16 (2) prohibits discrimination only on 
ground of race, sex etc. Now what is the meaning of these words “only on 
ground’’ etc.? 

1. r. Oev tdasan v. Union of India, 1964 SC 179 (185). 

2. 1963 SC 649. quoted in 1964 SC 179 (187). 

3. Ibid., quoted in Devadasan v. Union of india, 1964 SC 179(185-6). 

4. 1964 SC 179 (185). 

5. ilbU., p. 187. 



248 


128 . 


The Constitution of India 

Section 298 of the Government of India, 1935 used similar langiwge. 
No subject of his Majesty domiciled in India shall on ground of religion 
place of birth, descent, colour or any of them be ineligible fqr office under the 
Crown in India or be prohibited on any such ground from acquiring, holding or 
disposing of property or carrying on any occupation, trade or business or 
profession in British India. 

(//) Whether exception to Article 16 (7). 

Subba Rao, J., in his dissenting judgment^ said that the expression, 
nothing in this Article 16 (4) was a legislative device to express its 
intention in a most emphatic way that the power conferred thereunder was 
not limited in any way by the main provision but fell outside it. It had not 
really carved out an exception, but had preserved a power untrammelled by 
the other provisions of the Article. Article 16 (4) is not a proviso to 
Article 16(1) but this clause covers the whole field of Article 16(4), This obser- 
vation was directly against the view taken by the Supreme Court in Bahys 
case® a case under Article 15 (4). Krishna Iyer, J., adopted the observation 
of Subba Rao, J., in Thomas's case* but in Karmchari Sinfjh^ he viewed 
Article 16 (4) as an application or as an exception to Article 16 (1). In State of 
Kerala v. Thomas'* Fazal Ali, J., agreed with Subba Rao, J., Mathew, J., also 
said that Article 16 (4) was capable of being interpreted as an exception to 
Article 16 (I) if the equality of opportunity visualised in Article 16 (1) was a 
sterile one, geared to the concept of numerical equality which took no account 
of the social, economic, educational background of the Backward classes and 
the members of Scheduled Castes and Scheduled Tribes. If equality of 
opportunity guaranteed under Article 1 meant effective material equality, "then 
Article 16 (4) was not an excaption to Article 16 (I). It was only an eniphatic 
way of patting the extent to which equality of opportunity could be carried 
viz. even up to the point of making reservation.'* 

{Hi) Article 16 (4) and efficiency. 

The power to make reservation, which is conferred on the State, under 
Article 16 (4) can be exercised by the State in a proper case not only by pro- 
viding for reservation of appointments but also by providing for reservation 
of selection posts. In providing for reservation of appointments or posts 
under Article 16 (4) the State has to take into consideration the claims of the 
backward classes consistently with the maintenance of the efficiency of adminis- 
tration It must not be forgotten that the efficiency of administration is of 
such paramount importance that it would be unwise and impermissible to 
make any reservation at the cost of efficiency of administration.*^ 

Our Constitution aims at equality of status and opportunity for all citizens 
including those who are socially, economically and educationally backward. 

1. Davadasan v. Un on of India, (1964) 4 SCR 68J : 1964 SC 1 79 ( 193 ) ; State of Kerala 
V. Thomas^ 1976 SC 490 per Fazal Ali, J. p. 554, and per Krishna Iyer, J. 

2. (1963) Suppl. I SCR 439 : AIR 1963 SC 649. 

3. State of Kerala v. Thomas, 1976 SC 554 per Fazal Ali, J.; General Man iger Southern 
Railway v. Rangach ri, 1962 SC 36 (42) : (1962) 2 SCR 586 (599). 

4. (1981) 1 see 268. 

5. 1976 SC 554. 

6. Ibid., p. 519. 

7. State of Kerala v. N. M. Thomas, 1976 SC 490 (498) ; General Manager, S. Rly, v, 
Rangachari, (1962) 2 SCR 5W ; AIR 1962 SC 36, 
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The claims of members of backward classes require adequate representation in 
legislative and executive bodies. If members of Scheduled Castes and Tribes, 
who are said- by the Supreme Court to be backward classes, can maintain 
minimum necessary requirement of administrative efficiency, not only represen- 
tation but also preference may be given to them to enforce equality and to 
eliminate inequality. Article 15 (4) and 16 (4) bring out the position of 
backward classes to merit equality. Special provisions arc made for the 
advancement of backward classes and reservations of appointments and posts 
for them to secure adequate representation. These provisions will bring out 
the content of equality guaranteed by Articles 14, 15 (1) and 16 (1). The 
basic concept of equality is equality of opportunity for appointment. Prefe- 
rential treatment for members of backward classes with due regard to 
administrative efficiency alone can mean equality of opportunity f^or all 
citizens. Equality under Article 16 could not have a diflerent content from 
equality under Article 14. Equality of opportunity for unequals can only 
mean aggravation of inequality. Equality of opportunity admits discrimination 
with reason and prohibits discrimination without reason. Discrimination 
with reason means rational classification for differential treatment having 
nexus to the constitutionally permissible object. Preferential representation 
for the backward classes in services with due regard to administrative efficiency 
is permissible object and backward classes are rational classification recognised 
by our Constitution. Therefore, differential treatment in standards of selection 
are within the concept of equality. ^ 

(fv) Backwardness. 

White clauses (1) and (2) guarantee equal opportunity to all citizens, 
clause (4) enables the State to make a provision for reservation of appoint- 
ments of posts in favour of any backward classes of citizens, which in the 
opinion of the State is not adequately represented in the services. 

The predominant concept underlying the provision is equality of 
opportunity in the matter of employment ; and, without detriment to the said 
concept, the State is enable to make reservations in favour of backward 
classes to give a practical content to the concept of equality It is implicit 
in the articles that the doctrine of equality of opportunity shall be reconciled 
with that of reservation in favour of backward classes in such way a that the 
latter while serving the cause of backward classes shall not unreasonably 
encroach upon the field of equality. 

It is also clear from the provisions that power conferred upon the State 
under Clause (4) can only be exercised in favour of backward classes of citizens ; 
that is to say, whether a particular class of citizens are backward is an objec- 
tive factor to be determined by the State. While the State has necessarily to 
ascertain whether a particular class of citizens are backward or not, having 
regard to acceptable criteria, it is not the final word on the question ; it is a 
justiciable issue. While ordinarily a Court may accept the decision of the 
State in that regard, it is open to be canvassed if that decision is based on 
irrelevant consideration. The power under clause (4) is also conditioned by 
the fact that in regard to any backward classes of citizens there is no adequate 
representation in the services under the State. The opinion of the State in 
this regard may ordinarily be accepted as final, except when it is established 
that there is an abuse of power. > 

1. State of Kerala v. Thomas, 1976 SC 490 (501-2). 

2. THIokI Nath v. State of J A jlT, 1967 SC 1283 (1285). 
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Decided cases have laid down certain teits fdr ascertaining whether a 
particular class is a backward class or not. Though the decision ins ill/. Jt:' 
JBalaji v. State of Mysore,^ turned upon Article IS (4) of the Constitutioir; 
the principles laid down therein were applied to the facts of Trihkinath v. State 
of J. K.* and Chhote Lai v. State. ^ 

In Balaji's case the Court held that backwardness under Article IS (4) 
must be social and political and that social backwardness was in the ultimata 
analysis the result of poverty to a very large extent. In the context of admission 
to educational institutions this Court held that speaking generallv in a bro(|d 
way the provision for reservation should be less than SO perc<mt an<$ that 
actual percentage should depend upon the prevailing circumstances in each, 
case.^ 


In Triloki Nath v. State of J. A.® it was argued that thi sole test of 
backwardness under Article 16 (4) was the inadequacy of representation in the 
services under the State ; that is to say, however, advanced a particuiaf 
class of citizens, socially and educationally, may be, if that class was not 
adequately represented in the services under the State, it was a backward 
class. This contention, if accepted, would exclude the really backward classes 
from the benefit of the provision and confer the benefit only on a class of 
citizens who, though rich and cultured, had taken to other avocations of lifd. 
It is, therefore, necessary to satisfy two conditions to attract clause (4) of 
Article 16, namely, (i) a class of citizens is backward i. i.’. socially and educa- 
tionally, in the sense explained in Balaji's case (supra) and (ii) the said class is 
not adequately represented in the services under the State. 

(v) Scheduled Castes and Scheduled Tribes. 

In Rajendren v. Union of India^ the first question to be considered was- 
whether there was s constitutional duty or obligation imposed upon the Uniotn 
Government to make reservations for Scheduled Castes and Scheduled Tribes 
either at the initial stage of recruitment and at the stage of promotion in the' 
Railway Board Secretariat Service Scheme. It was said : “The relevant law on* 
the subject is well settled. Under Article 16 of the Constitution there shall be; 
equality of opportunity for all citizens in matters relating to employment or 
appointment to any office under the State or to promotion from one office to 
a higher office thereunder. Articles 14, IS and 16 form part of the same 
constitutional code of guarantees and supplement each other. In other words 
Article 16 of the Constitution is only an incident of the application of the 
concept of equality enshrined in Art. 14 thereof. It gives effect to the doctrine 
of equality in the matter of appointment and promotion. To put it differently 
the equality of opportunity guaranteed by Art. 16 (I) means equality as 
between members of the same class of employees and not equality between 
members of separate independent classes. 

The Constitution makes a classification of Scheduled Castes and Scheduled’ 
Tribes in numerous provisions and gives a mandate to the State to accord; 
special or favoured treatment to them. Article 46 contains a Directive 
Principle of State Policy-fundamental in the governance of the country enjoing-: 

1. (1963) Supp. (1) SCR 439 : AIR 1963 SC 649. 

2. 1967 SC 1283. 

3. 1979 p. 135. 

4. 1963 SC 649. 

5. 1967 SC 1283 (1286). 

6. (1968) 1 SCR 721 (728-729) : AIR 1968 SC 507 (511). 
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ing the State to promote with special care educational and economic interests 
of the scheduled castes and scheduled tribes and to protect them from ahy 
social injustice and exploitation. Article 335 enjoins that the claims of the 
members of the Scheduled Castes and Scheduled Tribes shall be taken into 
consideration, consistently with the maintenance of efficiency of adminitra- 
tion, in the making of appointments in connection with the affairs of the 
Union or of States. Article 338 provides for appointment by the President of a 
Special Officer for the Scheduled Castes and Scheduled Tribes to investigate 
all matters relating to the safeguards provided for them under the Constitution. 
Article 341 enables the President by public notification to specify castes, races 
or tribes which shall be deemed to be Scheduled Castes in the State and the 
Union Territories. Article 342 contains provision for similar notification in 
respect of Scheduled Tribes. Article 366 (24) and (25) defines Scheduled Castes 
and Tribes. The classification by the impugned rule and the orders is with a 
view to securing adequate representation to Scheduled Castes and Scheduled 
Tribes in the services of the State as otherwise they would stagnate in the 
lowest rung of the State services. i 

The point pressed before the Supreme Court was (i) that Scheduled 
Castes could not be a favoured class in the public services because they were, 
‘castes’ and could not claim preference qua castes unless specially saved by 
Article 16 (4). and (//) Article 16 (4) speaks of class, not caste and the two 
are different, however politically convenient the confusion may be. Article 16 
(4) could not apply to promotional levels, (i//) that efficiency of administra- 
tion was a constitutional consideration under .Airticle 335 and could not be a 
sacrificial goat to propitiate the backward class kali. The impugned circulars 
offended against efficiency, both by fomenting frustration among the Civil 
Service indirectly producing inefficiency and by manning higher posts which 
demand higher skills with men of lower competitive caliber and less experi- 
ence in service thus posting ‘efficiency risks’ in strategic positions violating 
Article 335.* 

Article 341 makes it clear that a “Scheduled Caste’’ need not be a ‘caste’ 
in the conventional sense and, therefore, may not be a caste within the meaning 
of Article 15 (2) or 16 (2). Scheduled Castes become such only if the President 
specifies any castes, races or tribes or parts or groups within casts races-or 
tribes for the purpose of the Constitution. So, a group or a section of a group, 
which need not be a caste and may even be a hotchpotch of many castes or 
tfibes or. even races, may still be a Scheduled Caste under Article 341. Likewise, 
races, or tribal communities or parts thereof or part or parts of groups 
within them may still be Scheduled Tribes (Article 342) for the purpose 
of the Constitution. Under this definition, one group in a caste may be a 
Scheduled Caste and another from the same caste may not be. It is the 
socio-economic backwardness of a social bracket, not mere birth in a caste, that 
is decisive. Conceptual errors creep in when traditionai obsessions obfuscate 
the vision.® 

This aspect has been referred to in the State of Kerala v. N. M, Thomas* 
and dealt with at more length by Ray, C. J. 

So.'lpng as employees similarly circumstanced in the same class of service 
are treated alike the question of hostile discrimination does not arise. The 

' 1. State of Kerala, v. tf. M. Thomas, 1976 SC 490 (500). 

2. Akhil Bharatiya Soshlt Karamchari Sangh v. Union of India, 1981 SC 298 (309); (19W) 1 
see 246 (268). 

3. AM., p. 271. 

■ 4. (1976) 2 see 337 : 1976 See (L and S) 254, para 43 : 1976 SC 490. 
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quality of opportuaity for purposes of seuiority, promotion and like matters of 
employment is available only for persons who fall substantially within the same 
class or unit of service. The guarantee of equality is not applicable as between 
munb^ts of distinct and indifferent classes of service. The Constitution does 
not command that in all matter of employment absolute symetry could be 
. maintained. A wooden equality as between all classes of employees regardlees 
of qualification, kind of jobs, nature of responsibility and performance of the 
employees is not intended nor is it practicable if the administration is to run. 
Indeed, the maintenence of such ‘classless’ undiscerning ‘equality’ where, in 
. reality, glaring in equalities and intelligible differentia exits, will deprive the 
guarantee of its practical content. Broad classification with the' achievement 
of efficiency in administration, is permissible. That is to say, the reasonable 
classification according to some principle to recognise intelligible inequalities or 
to avoid or correct inequalities is allowed, but not mini-classification which 
creates inequality among the similarly circumstance members of the same class 
or group. ^ 

It is clear on a plain reading of clause (4) of Article 15 that the State 
has power to make special provision for the advancement of any socially and 
educationally backward classes of citizens or for Scheduled Castes and Sche- 
duled Tribes. 

The expression “Scheduled Castes’ has a technical meaning given to it 
by clause (24> of Art. 366 and it means “such castes, races or tribes or parts of 
or groups within such castes, races or tribes as are deemed under Article 341 
to be Scheduled Castes for the purposes of this Constitution.” The President 
in exercise of the power conferred upon him under Article 341 issued two 
Orders (1) the Constitution (Scheduled Castes) Order, 1950 and the Constitution 
(Scheduled Castes) Union Territories Order, 1951. Paras (2) and (3) of the first 
Order are material and they read as follows : 

“Subject to the provisions of this Order, the castes, races or tribes 
or parts of or groups within caste or tribes specified in Parts I to XIll 
of the Schedule to this Order shall, in relation to the States to which 
these parts respectively relate, be deemed to be scheduled castes so far 
as regards members thereof resident in the localities specified in relation 
to them in those Parts of that Schedule.^ 

Notwithstanding anything contained in Paragraph 2, no person who 
professes a religion different from the Hindu or the Sikh religion shall be 
deemed to be a member of a Scheduled Caste.” 

It is necessary to point out that there is no absolute rule applicable in 
all cases that whenever a member of a caste is converted from Hinduism to 
> Christianity, he loses his membership of the caste. This question was con- 
‘ sidered by the Supreme Court in C. M. Arumugam v. S. Rajgopalf^ and it 
* was there pointed out that ordinarily it was true that on conversion to Chris- 
«tianity, a person would cease to be a ‘member of the caste to which he belonged 
but that was not an invariable rule. , It would depend on the structure of the 
caste and its rules and regulations. There are some castes, particularly on 
South India, where this consequence does not follow on conversion, since 
such castes comprise both Hindus and Christians. Whether Madiga is a 

1. E.P.Royappav. St ite of Tamil Nadu, 1974 SC 553 : (1974) 1 SLR 497; Ceuerai 
Manager S. Ry. v. Siddhanti, (1974) 1 SCR 597 (603); State ofJ. K. v. Trlloki Nath, (1974) 1 
SLR 536: 1974 SC 1. 

2. The same provision is made in the second order. 

3. (1976)1 see 863 : AIR 1976 SC 939. 
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caste which falls within this category is a debtable question. The contention 
of the respondent in this writ petition was that there were both Hindus and 
Christians in Madiga caste and even after conversion to Christianity, his 
parents continued to belong to Madiga caste and be was, therefore, a member 
of a Madiga caste right from the time of his birth, without deciding the ques- 
tion. The Supreme Court assumed that, on coversion to Christianity, the 
parents of the respondent lost their membership of Madiga caste and that the 
respondent was, therefore not a Madiga by birth. The question was, could 
the respondent become a member of Madiga caste on conversion to Hinduism? 
That is a question on which considerable light is thrown by the decision of 
this Court in C. M. Arumugam v. S. Rajgopal (supra). 

It is not necessary that social and educational backwardness must be 
exactly similar in respects to that of the Scheduled Castes and Scheduled 
Tribes. » 

Scheduled Castes and Scheduled Tribes are not a caste within the ordi- 
nary meaning of the terra caste. In Bhaiyahl v. Harikrishan Singh,^ the 
Supreme Court held that an enquiry whether the appellant there belonged to the 
Dohar caste which was not recognised as a Scheduled Caste and his declara- 
tion that he belonged to the Chamar caste which was a Scheduled Caste could 
not be permitted because of the provisions contained in Article 341. No court 
can come to a finding that any caste or any tribe is a Scheduled Caste or a 
Scheduled Tribe. Schedules caste is a caste as notified under Article 366 
(25). A notification is issued by the President under Article 341 as a result 
of an elaborate enquiry. The object of Article 341 is to provide protection 
to the members of Scheduled Castes having regard to the economic and 
educational backwardness from which they suffer.^ 

The word caste does not include Scheduled Caste. The definition of 
Scheduled Caste in Article 366 (24) meaning such castes, races, or tribes 
or parts or groups within such caste, races or tribes “as are deemed under 
Article 341 to be Schedules Castes for the purpose of the constitution”. This 
shows that it is by virtue of the notification of the President that the scheduled 
caste come into being. Though the members, of the Scheduled Caste are 
drawn from castes, races, tribes, they attain a new status by virtue of the 
notification.'^ 

Mr. Justice Gupta, however, took the view that the expression ‘Schedule 
Caste’ means a number of existing social castes listed in a Schedule. Castes 
do not cease to be castes being put in a schedule. The special references to 
the Scheduled Castes and Scheduled Tribes in Article 46 does not suggest that 
the State should promote the economic interests of these castes and tribes at 
the expense of other weaker sections of the people.^ 

In Sham Sunder v. Union of India.^ it was pointed out that Article 16(1) 
would be attracted only if there was a breach of equality between members 
of the same class of employees and Article 14 did not contemplate equality 
between members of separate or independent classes. In this connection 
fiachawat, J. had said : 

1. Suue of At v. Balaram, 1972 SC 1375 (1395). 

2. tl9i65) 2 SCR 877 : AIR 1965 SC 1557. 

3. State of Kerala V. Thomas 1916 SC m {501). 

4. Md. p. 519 per Mathew, J. see also observation of Krishna Iyer, J. on p. 533. 

5. Ibid., p. 541. 

6. (1969)1 SCR 312:1969 SC 212. 









“For purposes of promotion, all the enquirjMJum'mservttlon daito- 
on the Northern Railway form one separate ^it. ^tvwen mamewj . 
this class there is no discrimination and no denial of eqnai 
in the matter of promotion. Equality of opportunity m 
employment under Article 16 (1) means equality as 
of the same class of employees and not equality between members oi 
separate, independent classes.”^ 

In a recent decision of the Supreme Court in Ramesh Prasad Singh 
State of Bihar» the same principle was reiterated thus; 55 

equals that is to say, those who are similariJy circumstanced ^e e^thl^^^ 
equal treatment but the guarantee enshrined in Articles 14 and 16 Of til 
Constitution cannot be carried beyond the point which is well settled oy a 
catena of decisions of this Court. 

It is also necessary to point out that the ambit and rwch H 

and 16 are not limited to cases where the public servant affected has a ri^i 
to a Dost. Even if a public servant is in an officiating position, he can com- 
plain of violation of Articles 14 and 16 if he has been arbitrarily or unfairly 
treated or subjected to mala fide exercise of power by the State mwhinc. It is, 
therefore, no answer to the charge of infringement of ^ticles 14 and 10 to 
say that the petitioner had no right to the post of Chief Secretary but ^s 
merely officiating in that post. That might have some relevance to Article 311 
but not to Articles 14 and 16.^ 


1. Sham Sunder V. Union of India, 1969 SC 212 (214) quoted in Air OiXav. Nergesh 
(1981) SC 1829 (1941) para 32. 

2. (1978) 1 SCR 787 : AIR t9fS SC 337 nwjUi ia Air '.UdtaYe-iftrteu -atierxa, IWl 
SC 1829 (1941) para 34. 

3. £. P. Royappa v. State of TamO Nadu, 1974 SC 85SXM4)pn m SO . 




Untouchability 


SYNOPSIS 


13.1. The Protection of Civil Rights Act,19SS 
13 . 1 . The Protection of Civil Rights Act, 1955 

The Constitution has abolished untouchability and its practice in any form 
has been forbidden. ^ The Constitution has also declared that the enforcement 
of any disability arising out of untouchability “shall be an offence punishable 
in accordance with law.”* 

For enlarging the scope and making the Penal Provision more stringent, 
the Untouchability (Offences) Act, 1955 had been comprehensively amended by 
the Untouchability (Offences) Amendment and Miscellaneous Provisions 
Act, 1976 which came into force from 19 November 1976. With this amend- 
ment, the name of the principal Act has been changed to the Protection of 
Civil Rights Act, 1955. The Act provides penalties for preventing a person, 
on the ground of untouchability, from entering a place of public worship and 
offering prayers or taking water from a sacred tank, well or spring. Penalties 
are also provided for enforcing any kind of social disability such as denying 
access to any shop, restaurant, public hospital or educational institution, hotel 
or any place of public entertainment or denying the use of any road, river, 
well, tank, water tap, bathing ghat, cremation ground, sanitary convenience, 
dharmashala, sarai, or musafirkhana or utensils kept in such institutions and 
hotels and restaurants. The Act prescribes penalties for enforcing occupa- 
tional, professional or trade disabilities in the matter of enjoyment of any 
benefit under a charitable trust, in the construction or occupation of any 
residential premises in any locality or in the observance of any social, 
religious usage or ceremony. 

The Act also lays down penalties for refusal to sell goods or render 
services to a person on the ground of untouchability, molesting, injuring or 


!• ConatitHtioH'of India, Article 17. 

2 . m 
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annoying a person or organising a boycott of, or taking any part in the ex- 
communication of a person who has exercised the rights accruing to him as a 
result of the abolition of untouchability. 

Direct or indirect preaching of untouchability or its practice in any form 
or its justification, whether on historical, philosophical or religious grounds or 
on the ground of any tradition of the caste system or any other ground is 
deemed to be an offence under the Act. 

Compulsion on the ground of “untouchability” to do any scavenging or 
sweeping or to remove any carcass or to flay any animal or to remove an 
umbilical cord or to do any other job of a similar nature, is deeme^ to be an 
enforcement of a disability arising out of untouchability and is an offence 
under the Act. 

Offences under the Protection of Civil Rights Act, 1955 are cognizable as 
well as non-compoundable. 

Incitement or abetment of untouchability offence has been treated in the 
same manner as the commission of the offence. Moreover, a public servant 
who wilfully neglects the investigation of any offence punishable under the Act, 
is deemed to have abetted an offence under the Act. The State governments 
are empowered to impose effective fines on the inhabitants of any areas where 
such people are involved in or abetting the commission of untouchability 
offences. , 
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P rotection in respect of conviction for offences 


SYNOPSIS 

14*1. Expost facto laws. 

14*2. Law in force... Meaning. 

14‘3. Scope of Article 20(1)... Convicted of an offence. 
14-4. Forms of Punishment. 

14*5. What is not prohibited by Article 20. 

14'6. Extent of Prohibition. 

14*7. Offence. . .meaning of. 

14*8. Double jeopardy. 

14'9. Autre fois, 

14*10. Scope and ambit of the guarantee. 

14*11. Both prosecution and punishment necessary. 
14*12. Protection against conviction for same offence. 
14*13. Guarantee only against same offence* 

14* 14. Issue Estopple. 

14*15. Prosecution and conviction. 

14*16. Accused presumed innocent. 

14*17. Article 20 (3) and section 161 Cr. P.C. 

14*18. Accused of any offence. 

14*19, Any Person. 

14*20. What is protected by the guarantee^ 

14*21. Self incrimination. 

14*22. Compulsion under Article 20 (3)^ 

14*23. Compelled t^timony. 

33 
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14*24. Third person may be incriminated... no protection under article. 

14*25. Summoning of documents... specimen handwriting, thumb impression etc. of 
accused and Article 20 (3). 

14*26. Search and seizure and Article 20 (3). 

141 . Expost facto la ws. 

The legislature may enjoin, permit, forbid and punish ; it may declare 
new crimes and establish rules of conduct for all its citizens in future cases ; 
it may command what is right and prohibit what is wrong ; but it cannot 
change innocence into guilt or punish innocence as a crime by enacting an ex- 
post facto law. 

Expost facto laws did not confirm irregular acts but voided and punished 
what had been lawful when done. Blackstone described laws expost facto as 
those by which “after an action indifferent in itself is committed, the legislature 
then for the first time declares it to have been a crime and inflicts a punish- 
ment upon the person who has committed it. Here it is impossible that the 
party could foresee that an action, innocent when it was done, should be after- 
ward converted into guilty by a subsequent law, he had therefore no cause to 
abstain from it, and all punishment for not abstaining, must of 'consequence 
be cruel and unjust.”! The historic page abundantly evinces that the power 
of passing such laws should be withheld from legislators, as it is a dangerous 
instrument in the hands of bold, unprincipled, aspiring and party-men and has 
been too pften used to effectuate the most detestable purposes. 

The American Constitution clearly forbids the making of an expost facto 
law. The prohibition against making any expost facto law was introduced 
there for greater caution and the necessity very probably arose from the 
knowledge that Parliament of Great Britain had claimed and exercised a 
power to pa.ss such laws under the denomination of Bills of Attainder or Bills 
of Pains and Penalties, the first inflicting capital and the other lesser punish- 
ment. Expost facto laws within the words and the intent of the prohibition 
are ; (1) Every law that makes an action done before the passing of the law, 
and which was innocent when done, criminals ; and punishes such action ; 
(2) Every law that aggravates a crime, or makes it greater that it was, when 
committed ; (3) Every law that changes the punishment, and inflicts a greater 
punishment, than the law annexed to the crime, when committed ; (4) Every 
law that alters the legal rules of evidence, and receives dess, or different testi- 
mony, than the law required at the time of the commission of the offence, in 
order to convict the- offender.^ 

The words expostfacto laws are technical expression and meant- .every law 
that made an act done before the passing of the law and which was innocent 
when done, criminal ; or which aggravated a crime and made it greater than it 
was when committed ; or which changed the punishment and inflicted a greater 
punishment than the law annexed to the crime when committed.^ 

Any law expost facto that mollifies the rigor of the criminal law, but only 
those that create or aggravates the crime or increases the punishment is not pro- 
hibited. There is a great and apparent difference between making an unlawful act 
lawful and the making of innocent action criminal and punishing it as crime.'* ’ 

1. Blackstone Commentaries, Vol. 1, p. 6. 

2. Catder et Wife v. Butt et Wife, (1798) 1 L ed. 648 (650). 

3. Kent ; Commentaries Xth ed. Vol. I page 458 ; Philips v, Eyre, 28 Law Journal O B 
28 ; Colder v. Butt, I L ed. 648 ; Baton Lot v. State of Punjab, (I9M) 7 SCR 676 : 1965 SC 444. 

4. Colder v. Bull, 1 L ed. 648 (651); Baton Lai v. Statepf Pun/ab, 1965 SC 44t. 



Protection in respect of conviction for offences 09 

A. language of Article 1, section 1, 9 (3) of the American Constitution is 
differrent in some respect from the Art. 20 of our Constitution and, therefore, 
the American cases are not very material in interpreting our Article in the 
Constitution. 

Article 20 (1) of the Constitution deals with expostfacto laws though that 
expression has not been used in the Article. 

14‘2. Law in force — Meaning. 

The Constitution guarantees that “No person shall be convicted of any 
offence except for violation of a law in force at the time of the commission of the 
act charged as an offence, nor be subjected to a penalty greater than that which 
might have been inflicted under the law in force at the time of commission 6f 
the offence.” 1 

The phrase law in force must-be under-stood in the natural sense as being 
the law in fact in existence and in operation at the time of the commission 
of the offence as distinct from the law “deemed to be retrospective by virtue 
of the power of the legislature to pass retrospective laws.® 

The prohibition contained in this Article is not confined in its operation 
to post constitution laws but also applies to ex-post facto laws passed before 
the Constitution in their application to pending proceedings. 

Usually, a law prescribes a rule of conduct by which persons 
ought to be governed in respect of their civil rights. Certain penalties are also 
imposed under the criminal law for breach of any law. Though a legislature 
has power to legislate retrospectively, creation of an olTencc for an act which 
at the time of its commission was not an offence or imposition of a penalty 
greater than that which was under the law provided violates Articles 20 (1) of 
the Constitution.^ It is settled that any statute which punishes as a crime an 
act previously committed, which was innocent when done : which makes more 
burdensome the punishment for a crime after its commission, or which 
deprives one charged with crime of any defence available according to law at 
the time when the act was committed is prohibited as ex-post facto. It is 
axiomatic that for a law to be ex-post facto it must be more onerous than the 
prior law. 

14‘3. Scope of Article 20 (/). — Convicted of an offence 

All that Article 20 (1) prohibits to ex-post facto laws and is designed to 
prevent a person being punished for an act or commission which was consi- 
dered innocent when done. It only prohibits the conviction of a person of 
his being subjected to a penalty under ex-post facto laws. In Rao Shiv 
Bahadur Singh V. State of Vindhya Pradesh,^ the Supreme Court pointed out 
that “What is prohibited under Article 20 (1) is only conviction or sentence 
under an ex-post facto law and not the trial thereof. A trial under a proce- 
dure different from what obtained at the time of the commission of the offence 
or by a court different from that which had competence at the time cannot 

1 . Constitution Art tele 20 ( 1 ). 

2. Shva Bahadur Singh v. State of VP 1953 SC 394 (399). 

3. Shiva Bahadur Singh v. Slate ofVindhaya Pradesh, 1953 SC 394: 1953 SCR 1188. State 
of West Bengal v. Ghosh S. K. 1963 SC 253 (263). 

4. Nayy r, G. P. v. State Deihi Admn,. 1979 SC 593’(600). 

5. Rao Shiv Bahadur Singh y. State of Vlndhya Pradesh, 1953 SCR 1188 : AIR 1953 
SC394. 
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ex-post facto be held to be unconstitutional. A person accused of the com* 
mission of an offence has no fundamental right to trial by a particular court 
or by a particular procedure, except in so far as any constitutional objection 
by way of discrimination or the violation of any other fundamental right may 
be involved.” Thus a person cannot object to a procedure different from what 
obtained at the time of the commission of the offence.^ There is no principles 
underlying Article 20 which makes a right to any course of procedure a vested 
right.* 

14*4. Forms of Punishment. 

Punishment may take different forms. But whatever the form, the 
punishment is always related to a law of the state forbidding the doing or the 
omission to do some thing. Unless such a law exists, there is no question of 
any act or omission being made “punishable”.^ In providing retrospectively 
for a charge to be made for the unauthorised use of canal water, at rates that 
may be prescribed by Rules, the Legislature does not prohibit the use of water. 
The word “unauthorised” use “does not support any idea of prohibition.'* 
For failure to discharge liability to pay compensation a person '^may be 
imprisoned under the statute providing for .recovery of the amount, but 
failure to discharge a civil liability is not unless the statute expressly so 
provides, an offence.^ 

l't‘5. What is not prohibited by Article 20. 

The inhibition upon the passage of ex-post facto laws does not give a 
criminal a right to be tried in all respects, by the law in force when the crime 
charged was committed. The constitution does not limit the legislative control 
of remedies and modes of procedure which do not affect matters of substance. 
Even though it may work to the disadvantage of an accused a procedural 
change is not ex-post facto.^ 

14*6. Extent of Prohibition. 

A statute may prohibit or command an act and in either case, dis* 
obedience thereof will amount to contravention of the statute. If the statute 
fixes criminal libility for contravention of the prohibition or the command 
which is made applicable to transactions which have taken place before the 
date of its enactment the protection of Art. 20 (1) may be attracted. 
But Section 2S FFF(l) of the Industrial Disputes Act, 1947 imposes 
neither a prohibition nor a command. Under Section 2SF, there is a 
distinct prohibition against an employer against retrenching employees without 
fulfilling certain conditions. Similar prohibitions are found in Sections 22 and 
23 of the Act. If this prohibition is infringed, evidently, criminal liability may 
arise. But there being no prohibition against closure of business without pay- 
ment of compensation. Section 31 (2) does not apply. By Section 33 (c), liability 
to pay compensation may be enforced by coercive process, but that again does 
not amount to infringement of Art. 20 (1) of the Consititution. Undoubtedly 
for failure to discharge liability to pay compensation, a person may be impri* 

1. Nayyar, G. P. v. State of Delhi Adm., 1979 SC £02 (608). 

2. Union of India v. Sukunutr, 1966 SC 1206 (1209). 

3. Jawala Pam v. State of Pepsu, 1962 SC 1246 (1248). 

4. Ibid. 

5. Hathisiagh Mfg. Co. Ltd. v. Union of India, 1960 SC 923. 

6. DoM>ert v. Florida, 53 L ed 2d 347 (354). 
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soned, under the statute providing for recovery of the amount e.g., the Bombay 
Land Revenue Code, but failure to discharue a civil liability is not, unless the 
statute expressly so provides, an offence. The protection of Art. 20 (1) avails 
only against punishment for an act which is treated as an offence, which when 
done was not an offence.^ 

The only protection that Art. 20 (3) gives to him is that he can not be 
compelled to be a witness against himself. But this does not mean that he need 
not give information regarding matters which do not tend to incriminate him. 
The Supeme Court observed in State of Bombay v. Kathi Kalu Oghad^ as 
follows “In order that a testimony by an accused person may be said to have 
been self-incriminatory the compulsion of which comes within the prohibition 
of the constitutional provision, it must be cf such a character that by itself 
it should have t.*.: tendency of incriminating the accused, if not also of actually 
doing so. In other words, it should be a statement which makes the case 
against the accused person at least probable, considered by itself.’’ 

“To be a witness” may be equivalent to “furnishing evidence” in the 
sense of making oral or written statements, but not in the larger sense of the 
expression so as to include giving of thumb impression or impression of palm 
or foot or fingers or specimen writing or exposing a part of the body by an 
accused person for purpose of identification.^ 

The giving of finger impression or of specimen signature or of handwrit- 
ing, strictly speaking is not “to be a witness.” “To be a witness” means 
imparting knowledge in respect of relevant facts by means of oral statements 
or statements in writing by a person who has personal knowledge of the facts 
to be communicated to a court or to a person holding an enquiry or investiga- 
tion. A person is said ‘to be a witness’ to a certain state of facts which has 
to be determined by a court or authority authorised to come to a decision, by 
testifying to what he has seen, or someting he has heard which is capable of 
being heard and is not hit by the rule excluding hearsay, or giving his opinion, 
as an expert, in respect of matters in controversy.'^ 

14 ‘ 7 . Offence — meaning of. 

The word “offence means an act or omission made punishable by any 
law for the time being in force. Punishment is the mode by which the State 
enforces its laws forbidding the doing of some thing or omission to do some 
thing. 

14 ‘ 8 . Double jeopardy. 

“(2) No person shall be prosecuted and punished for the same offence 
more than once”. 

The fundamental nature of the guarantee against double jeopardy can 
hardly be doubted. It is enshrined in Article 20 (2) of the Constitution which 
says that no person shall be prosecuted and punished for the same offence more 
than once. Its origins can be traced to Greek and Roman times and it became 
established in the common law of England.^ As with may other elements of 
the common law, it was carried into the jurisprudence of the United States 

1. Hathl Singh Mfg. Co. v. Union of India, 1960 SC 923 (932). 

2. (1962) 3 SCR 10 (32) : 1961 SC 1806 ; Ramanlal Bhogilat Shah v. Guha D. K., 1971 
SC 1196. 

3. State of Bombay v. Kathi Kalu Ogha, 1961 SC 1801 (1814). 

4. Ibid., 1814. 

5. Bartkus v. Ultnois, 359 US 121 (151-153) : 32 L ed. 2d 634 (705-707). 



l&rough the medium of Blackstone, who codified the doctrine in his Comment 
taries. *‘The plea of autre fois acquit, or a former acquittal," he wrote^ **is 
grounded on this universal maxim of the common law of England, that m) 
man is to be brought into jeopardy of his life more than once for the same 
offence.” As the American Supreme Court put it in Green v. United States,^ 
the underlying idea, one that is deeply ingrained in at least the Anglo-American 
system of Jurisprudence is that the State with all its resources and powers 
should not be allowed to make repeated attempts to convict an individual for 
an alleged offence, thereby subjecting him to embarrassment, expense and 
Ordeal and compelling him to live in a continuing state of anxiety and insecu- 
rity, as well as enhancing the possibility that even though innocent he may be 
found guilty.” The Double Jeopardy Clause (Article 22) in the American Consti- 
tution protects a person in a criminal proceeding against multiple punishments 
or repeated prosecutions for the same offence.* 

14'9. Autrefois. 

For the doctrine of autrefois to apply it is necessary that the accused 
should have been put in peril of conviction for the same offence as that with 
which he is then charged. The word “offence” embraces both facts which 
constitute the crime and the legal characteristics which makes it an offence. 
For the doctrine to apply it must be the same offence both in fact and in 
law.® 

14‘10. Scope and ambit of the guarantee 

The ambit and contents of the guarantee, are much narrower than 
those of the Common Law rule in 'England or the doctrine of “Double 
Jeopardy” in the American Constitution. Article 20 (2) of our Constitution, 
it is to be noteJ, dojs not contain the principle of ^^autrefois acquit'' 
at all. Our Constitution makers did not think it necessary to raise 
on 3 part of the Common Law rule to the level of a fundamental right and thus 
make it immune from Legislative interference. This has been left to be regu- 
lated by the general law of the land.*^ 

14‘11. Both prosecution and punishment necessary. 

In order to enable a citizen to invoke the protection of clause (2) of 
Article 20 of the Constitution, there must have been both prosecution and 
punishment in respect of the same offence. The words “prosecuted and puni- 
shed” are to be taken not distributively so as to mean prosecuted ‘or’ 
punished. Both the factors must co-exist in order that the operation of the 
clause may be attracted. The position is also different under the American 
Constitution. There the prohibition is not against a second punishment but 
against the peril in which a person may be placed by reason of a valid indic- 
ment being presented against him, before a competent Court, follow(^ 
proper arrangement and plea and a lawful impanelling of the jury. It is" Pot 
necessary to ^ve a verdict at alL° 

1. 3S5 U.S 184. (187-188) : 2 L ed 2d 199 (204). ' 

2. United States v. Dinitz 47 L ed. 2d. 267 (273). 

3. Connelly v. Director Public Prosecutions, (1964) 2 All ER 401 (433) per Lord Devlin 

1964 AC 1254 (1339-40). ' ’ '' 

4. Venkataraman v. Union of India, 1954 SC 375 (377) : 1954 SCR 11500. 

5. Willis on Constitutional Law, p. 528. 
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k It Was held by the Siipreme Couttin *Maqbooi Hwsain's^ cist that 
{UftaoBtfage of Artide 20 aad the words actually used in it affords a cleaY 
kidicatira that the proceedings In connection with the prosecution and punisA- 
iltent of a person must be in the nature of a criminal proceeding, before a 
bOurt of law or judicial tribunal, and not before a tribunal which entertains a 
depaitmenal or an administrative enquiry even though set up by a statute, but 
Which is hot required by law to try a matter Judicially and on legal evidence, 
in that case the proceedings were taken under the Sea Customs .Act before a 
Customs authority who ordered confiscation of goods. It was held that such 
proceedings were not ‘‘prosecution”, nor the order of confiscation a ‘punish- 
ment’ within the meaning of Article 20 (2) inasmuch as the Customs authority 
was not a court or a judicial tribunal and merely exercised administrative 
powers vested in him for revenue purposes.® 

It may be pointed out that the words “prosecution” and “punishment” 
have no fixed connotation and they are susceptible of both a wider and a 
narrower meaning ; but in Article 20 (2) both these words have been used with 
reference to an “offence” and the word “offence” has to be taken in the sense 
in which it is used in the General Clauses Act as meaning “an act or omission 
made punishable by any law for the time being in force,” It follows that 
prosecution must be in reference to the law which creates the offence and the 
punishment must also be in accordonce with what that law prescribes.^ 

The acts alleged to have been committed by the petitioner in 
the Venkataraman's case and on the basis of which the charges had been 
framed against him did not come within the definition of ‘offences’ descri- 
bed in Section 161 and 165 of the Indian Penal Code and Section 5 (2) 
of the Prevention of Corruption Act. The Public Servants (Inquiries) Act does 
not itself create any offence nor does it provide any punishment for it. Rule 
49 of the Civil Services Rules merely .speaks of imposing certain penalties 
upon public servants for good and sufficient reasons. The rule does not 
mention any particular offence and obviously can create none. It is to enable 
the Government to come to the conclusion as to whether good and sufficient 
reasons exist, within the meaning of Rule 49 of Civil Services Rules for imposing 
the penalies of removal, dismissal or reduction in rank upon a public servant 
that an enquiry may be directed under Act 37 of 1850. A Commissioner appoin- 
ted under the Public Service Enquiries Act, 1850 has no duty to investigate any 
offence which was punishable under the Indian Penal Code or the Prevention of 
Corruption Act and he had absolutely no jurisdiction to do so. The subject-matter 
of investigation by him was the truth or otherwise of the imputation of misbe- 
haviour made against a public servant and it was only as instances of misbe- 
haviour that the several articles of charge were investigated, upon which disci- 
plinary action might be taken by the Goverment if it so chooses. The mere 
fact that the word “prosecution’’ had been used, would not make the proceed- 
ing before the Commissioner, one for prosecution of an offence. 

The Commissioner has to form his opinion upon legal evidence, he had 
been given the power to summon witnesses, administer oath to them and also 
to compel production of relevant documents. These may be some of the 
trappings of a judicial tribunal, but they could not make the proceedings 
any thing more than a mere fact finding enquiry. At the close of the 
enquiry, the Commissioner had to submit a report to the Government 
regarding his finding on each one of the charges made. This was a 

1. AIR 1953 sc 325. 

2. Venkataraman v. Union of India, 1954 SC 375 (377). 

3. Ihid.,yi9, 
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mere expression of opinion and it Jacks both finality and authorita- 
tiveness which are the essential tests of a judicial pronouncement**. 
The opinion was not even binding on the Government. Under Section 22 
of the Act, the Government can, after receipt of the report, call upon the 
Commissioner to take further evidence or give further explanation of his 
opinion. When Special Commissioners are appointed, their report could be 
referred to the court or other authority to which the ofiBcer concerned is subor- 
dinate for further advice and after taking the opinion of the different authori- 
ties and persons, the Government has to decide finally what action it should 
take.^ Jn an enquiry under the Public Servants (Inquiries) Act of^l850, there 
is neither any question of investigating an offence in the sense of an act or 
omissioD punishable by any law for the time being in force, nor is there any 
question or imposing punishment prescribed by the law which makes that act 
or omission an offence.”^ 

14*12. Protection against conviction for same offence. 

Article 20 (2) protects against a second prosecution for the same offence 
after acquittal. It protects against a second prosecution for the same offence 
after conviction. 

Where the same act or transaction constitutes a violation of two distinct 
statutory provisions, the test to be applied to determine whether there are two 
offences or only one is whether each provision requires proof of a fact which 
the other docs not.^ The test emphasises the elements of two crimes. If each 
requires proof of a fact that the other does not, the test is satisfi^ 
notwithstanding a substantial ovcrtact in the proof offered to establish the 
crime. ^ 

14*13. Guarantee only against same offence. 

Article 20 (2) protects a person from being prosecuted and punished for 
the same offence more than once. In this connection we may refer to Section 
26 of the General Clauses Act which is referred to in Section 403 of the Crimi- 
nal Procedure Code. Where an act or omission constitutes an offence under 
two or more enactments, then the offender shall be liable to be prosecuted and 
punished under either or any of those enactments, but shall not be liable to be 
punished twice for the same offence. 

As was pointed out by the Supreme Court in State of Bombay v. S, L, 
Apte,^ both in the case of Article 20 (2) of the Constitution as well as Section 
26 of the General Clauses Act to operate as a bar the second prosecution and 
the consequential punishment thereunder, must be for “the same offence” i. e., 
an offence whose ingredients are the same. The 5th Amendment of the 
American Constitution which provides that no person shall be subject, for the 
same offence, to be twice put in jeopardy of life or limb, proceeds on the same 
principle. 

The offence of conspiracy to commit a crime is a different offence from 
the crime that is the object of the conspiracy because the conspiracy preceeds 
the commission of the crime and is complete before the crime is attempted, 
equally the crime attempted or completed does not require the element of 

1. Venkataraman v. Union of India, 1954 SC 375 (379). 

2. Ibid, 

3. Blockburger v. United States, 76 L ed. 306. 

4. lannelH v. US, 43 L ed 2d 616. 

5. (1961) 3 SCR 197 ; AIR 1961 SC 578, 
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conspiracy as one of its requirements. They are therefore quite different 
offences. 

The whole basis of Section 403 (1) of the Criminal Procedure, 
Code is that the first trial should have been before a court com^tent 
to hear and determine the case and to record a verdict of conviction 
or acquittal. If the Court was not so competent, as for example 
where the required sanction for the prosecution was not obtained, 
it was irrelevant that it was competent to try other cases of the same class 
or indeed the case against the particular accused in different circumstances, for 
example if a sanction had been obtained.^ So was the decision of the Supreme 
Court in Buddahmai v State of Del hi. ^ There it was said that : -“Section 403, 
Criminal Procedure Code, applies to cases where the acquittal order has been 
made by a Court of competent jurisdiction but it does not bar a retrial of the 
accused in cases, where such an order has been made by a Court which had 
no jurisdiction to take cognizance of the case”. One can not be said to be 
prosecuted and punished for the same offence when the earlier proceedings 
were null and void.'* 

The fundamental right which is guaranteed in Article 20(2) of the Consti- 
tution that no person shall be prosecuted and punished for the same offence 
more than once enunciates the principle of autrefois convict or “double 
jeopardy”.'^ The roots of that principle are to be found in the well established 
rule of the common law of England “that where a person has been convicted 
of an offence by a Court of competent jurisdiction the conviction is a bar to 
all further criminal proceedings for the same offence.”® To the same effect 
is the ancient maxim ‘'Nimo Bis Dehat Pmiri Pro Uno Delicto”, that is to .say 
that no one ought to be twice punished for one offence or as it is sometimes 
written “Pro Eadcm Causa” that is for the same cause. 

“The numerous authorities marshalled by my noble and learned friend Lord 
Morris of Borth-Y-Gcst”, said Lord Reed “show that many generations of judges 
have seen nothing unfair in holding that the plea of auterfois acquit must be 
given a limited scope. It may not be possible to reconcile all the decisions, but 
I cannot disregard the fact that with certain exceptions it has been held proper 
in a very large number of cases to try a man a second time on the same criminal 
conduct where the offence charged is different from that charged at the first 
trial. Distinctions between cases where a man can be tried a second time and 
where he cannot may seem technical, but they seem to me to be so well esta- 
blished by authority that it would be wrong to disregard or overrule them, 
even if I desired to do so”.** 

The plea of auterfois convict or of auterfois acquit avers respectively 
that the defendant has been previously convicted or acquitted on a charge for 
the same offence as that in respect of which he is arraigned. If shown to be 
well-founded, such a plea operates as a bar to the indictment, since a person 
cannot he tried for an offence of which he has been previously convicted or 
acquitted or for an offence of which he could have been convicted on some 
previous indictment. 

The burden of proving the pleas of auterfois convict or auterfois acquit is 
upon the defendant. He must establish that judgment of conviction or acquit- 

1. YassofaUi Mulla v. The King, 1949 FC 264 ; Basdeo Agarwala v. Emperor, 1945 FC 16. 

2. CrimiRal App. 17 of 1952 dt. 8-10-52. 

3. Baijnath Pd. v. State of Bhopal, 1957 SC 494 (496). 

4. Maqbool Hussain v. State of Bombay, 1953 SC 324 (328). 

3. Per Charles J. in Reg. v. Miles, (1890) 24 QBD 423 quoted in 1953 SC 324 (328). 

6. Connelly v. DPP, (1964) 2 All. ER 401 (406). 
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ta} has been legally given. If, by teason of any defect in the indictment or 
process he was not legally liable on the first proceeding to suffer judgment for 
the offence then charged he cannot set up such proceeding as a bar to a subse- 
quent indictment. 

The defendant can only succeed on a ^ea of auterfois convict or auter- 
fqis acquit if the cW|^ to which he pleads is one in>resp<xrt of which he could 
have bwn legally convicted on the prior occassion or is one in respect of 
which by statute previous proceedings for the same cause are a bar to subs- 
equent procceedings.i 

This principle found recognition in Section 26 of the General Clauses Act, 
1897 : “Where an act or omission constitutes an offence under two or more 
enactments, then the offender shall be liable to be prosecuted and punished 
under either or any of these enactments but shall not be liable to be punished 
twice for the same offence,” and also in Section 403 (1), Criminal Procedure 
Code, 1898. 

A person who has been tried by a Court of competent jurisdiction for an 
offence and convicted or acquitted of such offence shall, while such conviction 
or acquittal remains in force, not be liable to be tried again for the same 
offence, nor on the same facts for any other offence for which a different 
charge from the one made against him might have been made under 
Section>236, or for which he might have been convicted under Section 237. 

The Fifth Amendment of the American Constitution enunciated this 
principle in the manner following “nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb ; not shall be compelled, 
in any criminal case, to be witness against himself.” 

These were the materials which formed the background of the guarantee 
of fundamental right given in Article 20(2). Tt incorporated within its scope 
the plea of conv/c7” as known to the British jurisprudence or the 

plea of double jeopardy as known to the American Constitution but cirums- 
cribed it by providing that there should be not only a prosecution but also a 
punishment in the first instance in order to operate as a bar to a second prose- 
cution and punishment for the same offence.’’ 

14‘14. Issue Estopple 

In Assistant Customs Officer v. Melwani^ the Supreme Court observed that 
issue estopple rule was but a facet of the doctrine of autrefois acquit. . They 
relied on the observation of Lord Mac Dermott in Sambasivan v. Public 
Prosecutor.* 

14' 15. Prosecution and conviction. 

The words “before a Court of law or judicial tribunal” are not to be 
found in Article 20 (2). But it is clear that in order that the protection of 
Article 20 (2) be invoked by a citizen there piust have been a prosecution and 
pnnishment in respect of the same offence before a Court of law or a tribunal, 
required by law t^decide the matters in controversy judicially on evidence on 
oath which it must be authorised by law to administer and not before a 
tribunal which entertains a departmental or «n administrative enquiry even 

1 . Halsbury’s : Laws of Eagkmd, 4th Edn. Va>|. II. 146-148. 

2. Maqhool Hassain v. State a/ Bombay 19S3 SC 32S (328). 

3. 1970 SC 962 (964) 

4. 1930 AC 458 (479). 
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though set up by a statute but not r^uired to proceed on legal evidence given 
on oath. The very wording of Article 20 and the words used therein : “con 
victed”, “commission of the act charged as an offence", “be subjected to a 
panalty”, “commission of the offence", “be subjected to panalty", “com* 
mission of the offence", “prosecuted and frunisfaed", “accused of any offence", 
would indicate that the proceedings therein contemplated are of the nature of 
criminal proceedings before a Court of law or a judicial tribunal and the 
prosecution in this context would mean an initiation or starting of proceedings 
of a criminal nature before a Court of law or a judicial tribunal in accordance 
with the procedure prescribed in the statute which creates the offence and 
regulates the procedure.^ 

The tests of a judicial tribunal were laid down by the Supreme Court in 
Bharat Bank Ltd., Delhi v. Employees of the Bharat Bank Ltd., Delhi,* in 
the following passage quoted with approval by Mahajan and Makherjea, JJ. 
from Cooper v. Wilson.* 

“A true judicial decision presupposes an existing dispute between 
two or more parties and then involves four requisites : (1) The presenta- 
tion (not necessarily orally) of their case by the parties to the dispute ; (2) 
If the dispute between them is a question of fact, the ascertainment of 
the fact by means of evidence adduced by the parties to the dispute and 
often with the assistance of argument by or on behalf of the parties on 
the evidence ; (3) If the dispute between them is a question of law, the 
submission of legal argument by the parties, and (4) A decision which 
disposes of the whole matter by a finding upon the facts in dispute and 
application of the law of the land to the facts so found, including where 
required a ruling upon any disputed question of law." 

The Sea Customs Authorities are not a juicial tribunal and the adjudging 
of confiscation, increased rate of duty or penalty under the provisions of the 
Sea Customs Act do not constitute a judgment or order of a Court or judicial 
tribunal necessary for the purpose of supporting a plea of double jeopardy. 
It, therefore, follows that when the Customs Authorities confiscated the gold 
in question neither the proceedings taken before the Sea Customs Authori- 
ties constitute a prosecution of the appellant nor did the order of confiscation 
constitute a punishment inflicted by a Court or judicial tribunal on the appell- 
ant. The appellant could not be said by reason of these proceedings before 
the Sea Customs Authorities to have been “prosecuted and punished" for the 
same offence with which he was charged before the Chief Presidency Magistrate, 
Bombay in the complaint which was filed against him under Section 23, Foreign 
Exchange Regulation Act.'* 

No person can be convicted of any offence except for violation of a law 
in force at the time of the commission of the act charged as an offence, nor 
subjected to penalty greater than that which might have been inflicted under 
the law in force at the time of the commission of the offence. 

In State of Maharashtra v. Ramaswamy* as there was no law in force at 
the time when the accused, a Government servant, was found in possession of 

1. Magbooi Hussain v. Stale of Bombay, 19S3 SC 32S (328). 

2. AIR 1930 SC 188. 

3. (1937) 2 KB 309 (340). 
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5. Constitution of India, Artide 20 (IX 
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disproportionate assets under which his possesion could be said to constitute an 
offence, he was held entitled to the protection of clause (I) Art. 20/ 

The Constitution prohibits the subjecting of any person to a penally 
greater than that which might have been inflicted under the law in force at the 
time of the commission of the offence. Penalty under section 277 of Income 
Tax Act, 1961 being greater than the one engrafted in section 52 of the 1922 
Act cannot therefore be imposed. ^ 

14-16. Accused presumed to be innocent, 

‘‘It may be that most people formally charged with crime are guilty : 
yet w e presume innocence until the trial is over. Experience also justifies the 
inference that most people who remain silent in the face of serious accusation 
have something to hide and therefore probably guilty. Such inference may 
be inevitable. Jerray Pentham wrote more than 150 years ago : “Between 
delinquency on the one hand, and silence under enquiry on the other, there is 
a manifest connection ; a connection too natural not to be constant and 
inseparable’’. 2 What inference does a plea of this piivilege support? The 
layman’s natural just suggestion would probably be that the resort to privilege 
in each instance is a clear confession of crime.^ 

Article 20 (3) of our Constitution forbids the Courts to draw that 
inference. The presumption of innocence and the protection afforded by the 
Constitution requires the prosecutor * to affirmatively prove that the accused 
-is guilty beyond a reasonable doubt without the aid of his testimony. 

Article 20 (3) is predicated on the assumption that there arc innocent 
persons who might be found guilty if they could be compelled to testify at 
their own trials. The Constitution gives the accused and his lawyer the 
absolute right to decide that he shall not become a witness against himself. 

It forbids either comment by the prosecution on the accused’s silence or 
instructions by the court to the jury that toch silence is evidence of guilt. 
Such adverse comment would amount t^^ penalty imposed by Courts for 
exercising a constitutional privilege. 

i Article 20 (3) is a human article, a guarantee of dignity and integrity and 
of inviolability of the person and refusal to convert an adversary system into 
an inquisitorial scheme in the antagonistic ante-chamber of a police 
station.^ 

, In Miranda v. Arizona,^ the U. S. Supreme Court said of the interests 
protected by the privileges. “All these policies point to one overriding thought 
the constitutional foundation underlying the privilege is the respect a Govern- 
ment-State or federal— must accord to the dignity and integrity of its citi- 
zens. To maintain a ‘fair state individual balance,’ to require the Government 
‘to shoulder the entire load’... to respect the inviolability of the human per- 
sonality, our accusatory system •of criminal justice demands that the 
Government seeking to punish an individual produce the evidence against him 
by its own independent labors, rather than by the cruel, simple expedient of 
compelling it from his own mouth.” 


1. Kcmhaya Lai v. Comm, Income Tax, 1975 SC 902. 

2. J. Bentham Rationale of Judicial Evidence (1927) p. 209. 

3. Wigmore on Evidence Ss. 2271 p. 426. 
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After tracing the English and American developments in the law against 
self-incrimination, Jagannadhadas, J. in Af. P. Sharma's^ case, observed : 
“Since the time when the principle of protection against self-incrimination 
became established in English law and in other systems of law which have 
followed it, there has been considerable debate as to the utility thereof and 
serious doubts were, held in some quarters that this principle has a tendency 
to defeat justice. In support of the principle it is claimed that the protection 
of accused against self-incrimination promotes active investigation from 
external sources to hnd out the truth and proof of alleged or suspected crime 
instead of extortion of confessions on unverified suspicion. On the other hand, 
the opinion has been strongly held in some quarters that this rule has an 
undesirable effect on social interests and that in the detection of crime, the 
State is confronted with overwhelming difficulties as a result of this previlege. It 
is said that this has become a hiding place of crime and has outlived its useful- 
ness and that the rights of accused persons are amply protected without this 
privilege and that no innocent person is in need of it. In view of the above 
background, there is no inherent reason to construe the ambit of this fund- 
amental right as comprising a very wide range. Nor would it be legitimate to 
confine it to the barely literal meaning of the words used, since it is a 
recognised doctrine that when appropriate a constitutional provision has to be 
liberally construed, so as to advance the intendment thereof and to prevent 
its circumvention.” 

No person accused of any offence shall be compelled to be a witness 
against himself. Only a person against whom a formal accusation relating 
to the commission of an offence has been levelled which in the normal course 
may result in his prosecution, would fall with in the ambit of the words 
“accused of any offence”. ^ 

Normally a person stands in the character of an accused when a First 
Information Report is lodged against him in respect of an offence before an 
Officer competent to investigate it, or when a complaint is made relating to 
the commission of an offence before a Magistrate competent to try or send to 
another Magistrate for tfial of the offence^*. In R. C. Mehta v. State of 
West Bengal^ one of the contentions raised was, that a person against 
whom an enquiry under .Sect. 171-A of the Sea Customs Act was made was a 
person accused of an offence and on that account he could not he compelled 
to be a witness against himself and the statement obtained or evidence collected 
under the aforesaid provision by the officer of Customs was inadmissible. 
This contention was repelled and Shah, J. said : 

“The expression ‘any person’ includes a person who is suspected or 
believed to be concerned in the smuggling of goods. But a person arrested by 
a Customs Officer because he was found in possession of smuggled goods or on 
suspicion that he was concerned in smuggling was not when called upon by the 
Customs Officer to make a statement or to produce a document or thing, a 
person accused of an offence within the meaning of Article 20 (3) of the Cons- 
titution. The steps taken by the Customs Officer are for the purpose of holding 
an enquiry under the Sea Customs Act and for adjudging confiscation of goods 
dutiable or prohibited and imposing penalties. The Customs Officer does 
not at that stage accuse the person suspected of infringing the provisions of 
the Sea Customs Act with the commission of any offence. His primary duty 

1. 1954 SC (300 303) see Wigmore on Evidence. 
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is to prevent smuggling and to recover duties of customs : when collecting 
evidence in respect of smuggling against a person suspected of infringing the 
provisions of the Sea Customs Act he is not accusing the person of any offence 
punishable at a trial before a Magistrate”. ^ 

In Bansilal's case* the Supreme Court observed : “Similarly, for 
invoking the constitutional right against testimonial compulsion guaranteed 
under Article 20 (3) it must appear that a formal accusation has been made 
against the party pleading the guarantee and that it relates to the commission 
of an offence which in the normal course may result in prosecutic^. Here 
again the nature of the accusation and its probable sequal or consequence are 
regarded as important.” In this case the admissibility of a statement made be- 
fore an inspector appointed by the Government of India under the Indian 
Companies Act, 1923, to investigate the affairs of a company and to report 
thereon was canvassed. It was observed : “One of the essential conditions for 
invoking the constitutional guarantee enshrined in Article 20 (3) is that a 
formal accusation relating to the commission of an offence, which would norm- 
ally lead to his prosecution, must have been levelled against the party who was 
being compelled to give evidence against himself’’. Further observations in 
Bansilal's case make it out that in an inquiry undertaken by an inspector to 
investigate into the affairs of a company, the statement of a person not yet an 
accused, is pot hit by Article 20 (3). Such a general enquiry has no specific 
accusation before it and, therefore, no specific accused whose guilt is to be 
investigated. Therefore, Article 20 (3) stands excluded. 

Sinha, C.J., speaking for the majority of the Court in l^thi Kalu Oghad's 
(supra) case, stated that “To bring the statement in question within the prohibi- 
tion of Article 20 (3), the person accused must have stood in the character of an 
accused person at the time he had made the statement. It is not enough that 
he should become an accused, any time after the statement has been made” 

In the two earlier cases M. P. Sharma's (supra) case, and Bansilal's case 
the Supreme Court in describing a person accused used the expression 
“against whom a formal accusation had been made”, and in Kathi 
Kalu Oghad's case, the Supreme Court used the expression “the person 
accused must have stood in the character of an accused person”. Counsel 
for Mehta in Ram>:sh Chand Mehta v West Bengal* urged that the earlier autho- 
rities were superseded in Kathi Kalu Oghad's case, and it was ruled that a 
statement made by a person standing in the character of a person accused of 
an offence is inadmissible by virtue of Article 20 (3) of the Constitution. But the 
Court in Kathi Kalu Oghad's case, had not set out a different test for determining 
the stage when a person may be said to be accused of an offence. In Kathi Kalu 
Oghad's case the Court merely set out the principles in the light of the 
effect of a formal accusation on a person, vir., that be stands in the character of 
an accused person at the time when he makes the statement. Normally a person 
stands in the character of an accused wfien a First Information Report is lodged 
against him in respect of an offence before an Officer competent to investigate 
it, or when a complaint is made relating to the commission of an offence before 
a Magistrate competent to try or send to another Magistrate for trial of the 

1. 1970 SC 940 (945). 
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offeace. Where a Customs Officer arrests a person and informs that person 
of the grounds of his arrest, (which he is bound to do under Article 22 (1) 
of the Constitution) for the purposes of holding an enquiry into the infringe- 
ment of the provisions of the Sea Customs Act which he has reason to believe 
has taken place, there is no formal accusation of an offence. In the case of 
an offence by infringement of the Sea Customs Act and punishable at the trial 
before a Magistrate there was an accusation when a complaint was lodged 
by an officer competent in that behalf before* the Magistrate.^ 

The Supreme Court agreed with the High Court that the statements 
made by Mehta and the other persons accused before the Additional District 
Magistrate, 24 Parganas, were not inadmissible in evidence because of the 
protection granted under Article 20 (3) of Constitution. 

In Bhagwandas Goenka's case® Cri. As. Nos. 131 and 132 of 1961, 
20-9-1963 (SC) the appellant was charged with using a sum of 4000 
dollars borrowed by him when he was on a visit to the United States of 
America and with depositing cheques of the value of SOO dollars with a 
foreign bank in which he had an account, and thereby infringed Sections 4 
(I) & (3) read with Section 23 of the Foreign Exchange Re gulation Act 
7 of 1947. At the trial before a Magistrate the appellant contended 
that the information demanded and obtained from him on September 19, 1952 
and May 14, 1953 by the Reserve Bank of India under Section 19 of the Foreign 
Exchange Regulation Act with respect to the two sums was inadmissible. The 
Court negatived the contention observing that no information was collected 
from the accused after July 4, 1955, when he was asked to show cause by the 
Reserve Bank why he should not be prosecuted for contravention of the various 
provisions of the Act with respect to the two sums. The Court observed : 
“The information collected under Section 19 is for the purpose of seeing whe- 
ther a prosecution should be launched or not. At that stage when information 
is being collected there is no accusation against the person from whom informa- 
tion is being collected. It may be that after the information has been collected 
the Central Government or the Reserve Rank may come to the conclusion that 
there is no case for prosecution and the person concerned may never be accused. 
It cannot, therefore, be predicated that the person from whom information is 
being collected under Section 19 is necessarily in the position of an accused. 
The question whether he should be made an accused is generally decided after 
the information is collected and it is when a show cause notice is issued, as was 
done in this case on July 4, 1955, that it can be said that a formal accusation 
has been made against the person concerned The judges were, therefore, of the 
opinion that the appellant was not entitled to the protection of Article 20 (3) 
with respect to the information that might have been collected from him under 
Section 19 before July 4, 1955”. 

Under Section 19 of the Foreign Exchange Regulation Act, 1947, it is 
open to the Central Government or the Reserve Bank of India, if it considers 
necessary or expedient, to obtain and examine any information, book or other 
document in the possession of any person or which in the opinion of the 
Central Government or the Reserve Bank it is possible for such person to 
obtain and furnish, by order in writing, to require any such person to furnish, 
or obtain and furnish, to the Central Government or the Reserve Bank or any 
person specified in the order with such information, book or other document. 
The information which was asked for and obtained in Bhagwandas Goeka's case, 
Cri. As. Nos. 131 and 132 of 1961, dated 20-9-1963 (SC) under Section 19 of 
the Foreign Exchange Regulation Act was not held to be information obtained 
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in violation of Article 20 (3) of the Constitution for the accusation in the view 
of the Court was made against the appellant for the first time on July 4, 1955, 
when the Reserve Bank of India called for an explanation of the appellant why 
he should not be prosecuted for contravention of the various provisions of the 
Foreign Exchange Regulation Act. Under the proviso to Section 23 (3) of 
that Act it is enacted that “where any such offence is the contravention of 
any of the provisions of this Act or any rule, direction or order made there- 
under which prohibits the doing of an act without permission no such com- 
plaint shall be made unless the person accused of the offence has been given 
an opportunity of showing that m had such permission.” 

In the light of the proviso, the Court assumed that when an authority 
which is statutorily authorised and bound to call for an explanation before a 
complaint is filed, serves a formal notice calling for explanation, a formal 
accusation may be deemed to be made. 

The Supreme Court was of the opinion that the view expressed by Sinha, 
J., in Calcutta Motor and Cycle Co. v. Collector of Customs,^ that a proceeding 
under Section 171-A of the Sea Customs Act, 1878, being preliminary to a 
criminal trial any statement procured would be inadmissible under Article 20 (3) 
there being a formal accusation relating to the commission of an offence within 
the normal course may result in prosecution, was not correct. Opinion of the 
Court recorded in appeal from that judgment in Collector of Customs v. 
Calcutta Motor and Cycle Co.^^ in which Chakravarti, C. J., observed that the 
protection of Article 20 (3) avails even where a person is not formally accused 
or charged is inconsistent with the Judgments of the Supreme Court already 
referred, could not also be accepted as correct. 

The views expressed by the Madras High Court in Collector of 

Customs, Madras v. Kotumal Bhirumal Pihlajani,^ the bar under Article 

20 (3) of the Constitution will not be available to the statements in the case, 
since it is not in dispute that they have been recorded only during an investiga- 
tion undertaken by the Customs Officer under Sections 107 and 108 of the 
Customs Act of 1952 and at a time when the deponents did not stand in the 
position of accused in the light of the principles stated in the decisions cited 
above”, and by the Bombay High Court in Laxman Padma Bharat v. State'^ 
“that a person examined under Section 171-A of the Sea Customs Act, 1878, 
did not stand in the character of an accused person inasmuch as there was no 
formal accusation made against him by any person at that time were, in our 
judgment, substantially correct’’. 

The same proposition was reiterated by Gajendragadkar, C. J. in Joseph 
Augusthi V. Narayanan M. and again in Ramesh Chand Mehta v. State of 
West Bengal. 

In Balkishan Devi Dayal v. State rf Maharashtra'^ the Supreme Court 
said that “only a person against whom a formal accusation of the commission 
of an ofience has been made can be a person ‘accused of an offence’* within the 
meaning of Article 20(3). Such formal accusation may be specifically made 
against him in a F.I.R. or a formal complaint or any other formal 

1. 1956 Cal. 253. 

2. 1958 Cal. 682. 

3. 1967 Mad. 263 

4. 1965 Bon. 195. 

5. (1964) 7 SCR 137 : 1964 SC 1 552. 

6. (1969) 2 SCR 461 : 1970 SC 940. 

7. (1980) 4 see 600. 
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document or notice served on that person, which ordinarily result in bis 
prosecution in court.” In the instant case it was further observed by the 
Court that no such formal accusation had been made against the appellant 
when his statement in question were recorded by the R.P.F. Officer. At 
the relevant time of making the self-incriminatory statement the appellant did 
not stand in the character of a person accused of an offence and as such the 
protection of Article 20 (3) was not available to him.' 

14*17. Article 20 (3) and section 161 Cr. P. C. 

Article 20 (3) of the Constitution guarantees that no person accused of 
any offence shall be compelled to be a witness against himself. Section 161 (2) 
Cr. P. C., enjoins ; that such person shall be bound to answer truly all 
questions relating to such case put to him by such officer, other than questions 
the answers to which would have a tendency to expose him to a criminal charge 
or to a penalty or forfeiture.* 

The area covered by Article 20 (3) and Section 161 (2) of the Cr. P. C. is 
substantially the same. 

There are only two primary queries involved in this clause that seals the 
lips into permissible silence ; (i) Is the person called upon to testify ‘accused 
of any offence’? (ii) Is he being compelled to be witness against himself? 
“A constitutional provision receives its full semantic range and so it follows” 
said Krishna Iyer, J„ “that a wider connotation must be imparted to the 
expressions “accused of any offence and ‘to be witness against himself. 

In expression Section 161 (2) of the Code might cover not merely 
accusations already registered in police stations but those which are likely to 
be the basis for exposing a person to a criminal charge. Indeed, this wider 
construction, if applicable to Article 20 (3), approximates the constitutional 
clause to the explicit statement of the prohibition in Section 161 (2). This 
latter provision meaningfully uses the expression ‘expose himself to a criminal 
charge’. Obviously, these words mean, not only cases where the person is 
already exposed to a criminal charge but also instances which will imminently 
expose him to criminal charges.* 

14*18. Accused of any offence. 

In Article 20(3), the expression ‘accused of any offence’ mu.st mean formally 
accused in presenti not in futuro — not even imminently. The expression ‘to 
be witness against himself’ means more than the court process. Any giving 
of evidence, any furnishing of information, if likely to have an incriminating 
impact, answers the description of being witness against oneself. Not being 
limited to the forensic stage by express words in Article 20(3), the expression 
applies to every stage where furnishing of information and collection of 
materials takes place. That is to say, even the investigation at the police 
level is embraced by Article 20(3). This is precisely what Section 161 (2) 
means. That sub-section relates to oral examination by police officers and 
gants immunity at that stage. Briefly, the Constitution and the Code are 
coterminous in the protective area. While the Code may be changed, the 
Constitution is more enduring.^ 

1. Balkishan Devidayal v. State of Maharashtra, (1980) 4 SCC 600 (623). 

2. Nandini Sathpathy v. Dani, (1978) 2 SCC 424 (430). 

3. Ibid., p. 434. 

4. Ibtd.,p.Aii. 
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14 ’ 19 . Any Person 

The question whether the police have power under Section 160 and 
Section 161 of the Criminal Procedure Code to question a person who then was 
or in the future may be an accused person was considered 1^ tte Mvy Council, 
id Pakala Narayma Swami v. Emperor^ where it was said : “If one had to 
guess at the intention of the Legislature in framing a sectibn in the words used, 
one woujd suppose that they had in mind to encourage the free disclosure of 
information or to potect the person making the statement from a supposed 
unreliability of police testimony as to alleged statements or both. In any case 
the reasons would apply as might be thought a fortiori to an alleged statement 
made by a person ultimately accused.” 

They reached the conclusion that ‘any person’ in Section 161, Cr. P. C. 
would include persons then or ultimately accused. The view was approved in 
Mahabir MandaPs^ case The Supreme Court held that fhny<pcrson supposed to 
be acquainted with the facts and circumstances of the case includes an accused 
person who fills that role because the police suppose him to have committed 
the crime and must, therefore, be familiar with the facts. The supposition may 
later prove a fiction but that does not repel the section. Nor does the 
marginal note ‘examination of witnesses by police’ clinch the matter. A 
marginal note clears ambiguity but does not control meaning. Moreover, the 
suppositious accused figures functionally as a witness. ‘To be a witness’, 
from a functional angle, is to impart knowledge in respect of a relevant fact, 
and that is precisely the purpose of questioning the accused under Section 161, 
Cr. P. C. The dichotomy between ‘witnesses’ and ‘accused’ used as terms of 
art, does not hold good here. The amendment by Act XV of 1941, of 
Section 162 (2) of the Cr. P. C. is a legislative acceptance of the Pakala 
Narayana Swami's reasoning and guards against a possible repercussion of that 
ruling. The appellant squarely fell within the interrogatioiml ring. To hold 
otherwise is to hold up investigative exercise, since questioning suspects is 
desirable for detection of crime and even protection of the accused. Extreme 
positions may boomerang in law as in politics. Moreover, as the Miranda' 
decision states ; “It is an act of responsible citizenship for individuals to give 
whatever information they may have to aid in law enforcement.” 

14 ‘ 20 . What is protected by the guarantee. 

*‘The prohibition of compelling a man in a criminal court to be witness 
against himself is a prohibition of the use of physical or moral compulsion to 
extort communications from him, not an exclusion of his body as evidence 
when it may be material. The objection in principle would forbid a jury 
to look at a prisoner and compare his features with a photograph in 
proof”. 

It is clear that the protection of the privilege reaches an accused’s 
communications, whatever form they might take, and the compulsion of 
responses which are also communications, for example, compliance with a 
subpoena to produce one’s papers. Boyd v. United States.'*^ On the other 
h and, both Federal and State courts have usually held that it offers no pro- 
tection against compulsion to submit to fingerprinting, photographing, or 
measurements, to write or speak for identification, to appear in court, to stand, 

1. 1939 PC 47 (51). 

3 : (1972) 1 tSCC 748 (763) : 1972 SC 1331 quoted in (1978) 2 

see 424 (442). 

3, 384 US 436 : 16 L. ed. 694. quoted in (1978) 2 SCC 424 (455). 

4. 116 US 616 : 29 L ed 746 : 6 S Ct 524. 
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to assume a stance, to walk or to make a particular gesture. The distinction 
which has emerged, often expressed in different ways, is that the privilege is a 
bar against compelling ‘communications* or ‘testimony but that compulsion 
which makes a suspect or accused the source of ‘real or physical evidence’ does 
not violate it. It was held that the privilege protects an accused only from 
being compelled to testify against himself or otherwise provide the State with 
evidence of a testimonial or communicative nature, and that the withdrawal 
of blood and use of the analysis in question in this case did not involve comp- 
ulsion to these ends.’’^ 

Now we may consider the stage of the justice process when Article 20 (3) 
would operate? 

Does the ban in Article 20 (3) operate only when the evidence previously 
procured from the accused is sought to be introduced into the case at the 
trial by the Court? This submission, if approved, may sap the juice and 
retain the rind of Article 20 (3) doing interpretative violance to the humanist 
justice of the proscription.® 

The text of the clause contains no such clue, its intendment is stultified by 
such at judicial ‘amendment' and an expansive construction has the merit of 
natural meaning, self fulfilment of the ‘silence zone’ and the advancement of 
human rights. The court over ruled the plea for narrowing down the play of 
the sub-article to the forensic phase of trial. It works where the mischief is, 
in the womb, /. e. the police process. In the language of Miranda ; Today, 
than, there can be no doubt that the Fifth Amendment privilege is available 
outside of criminal court proceedings and serves to protect person in all settings 
in which their freedom of action is curtailed in any significant way from being 
compelled to incriminate themselves. The constitutional shield must be as 
broad as the contemplated danger. The Court in M. P. Sharma's case (supra) 
took this extended view.” 

Indeed, every positive volitional act which furnishes evidence is testimony, 
and testimonial compulsion connotes coercion which procures the positive 
volitional evidentiary acts of the person, as opposed to the negative attitude of 
silence or submission on his part. Nor is there any reason to think that the 
protection in respect of the evidence so procured is confined to what transpires 
at the trial in the court room. The phrase used in Article 20 (3) is “to be a 
witness'* and not to “appear as a witenss” : It follows thut the protection 
afforded to an accused in so far as it is related to the phrase “to be a witness” 
is not merely in respect of testimonial compulsion in the court room but may 
well extend to compelled testimony previously obtained from him. It is available 
therefore to a person against whom a formal accusation relating to the com- 
mission of an offence has been levelled which in the normal course may result 
in prosecution. Whether it is available to other persons in other situations 
was not considered in M. P. Sharma's case. 

Considered in this light, the guarantee under Article 20 (3) would be availa- 
ble to those person as accused against whom a First Information Report has 
been recorded therein. It would extend to any compulsory process for 
production of evidentiary documents which are reasonably likely to susppoct 
a prosecution against them. 


1. Schmerber v. CaH/ornia, 16 L. ed. 2d. 908 (9914-16). 

2. (1978) 2 see 424 (448). 
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jTtf The CrnistitutioH qf India 14.31. 

14*21. Self incrimination. 

Now what is an incriminatory statement ? What is compelled testimony ? 
What is ‘being witness against onself’? when are answers tainted with the 
tendency to expose an accused to a criminal charge ? When can testimony be 
castigated as ‘compelled*. ? 

Not all relevant answers are criminatory : not all criminatory answers are 
confessions. Tendency to expose to a criminal charge is wider than actual 
exposure to such charge. Every fact which has a nexus to any part' of a case is 
relevant, but such nexus with the case does not make it noxious to the accused. 
Relevance may co-exist with innocence and constitutional censure is attracted 
only when inference of nocence exists. And an incriminatory inference is not 
enough for a confession. Only if. without more, the answer establishes guilt, 
does it amount to a confession. Krishna Iyer, J. took an illustration to explicate 
the proposition. 1 

“Let us hypothesize a homicidal episode” the court obscred in Nandini 
Salpathy's case in which A dies and B is suspected of murder ; the scene of 
the crime being “C”. In such a case a bunch of qusetions may be relevant 
and yet be innocent. Any one who describes the scene as well-wooded or dark 
or near a stream may be giving relevant evidence of the landscape. Likewise, 
the medical evidence of the wounds on the deceased and the police evidence of 
the spots where blood pools were noticed are relevant but vis-a-vis B may have 
no incriminatory force. But an answer that B was seen at or near the scene, 
at or about the time of the occurrence or had blood on his clothes will be 
criminatory, is the hazard of inculpatory implication. In this sense, answers 
that would, in themselves, support a conviction are confessions but answers 
which have a reasonable tendency strongly to point out to the guilt of the 
accused arc incriminatory. Relevant replies which furnish a real and clear 
link iu the chain of evidence indeed to bind down the accused with the crime 
become incriminatory and offend .Article 20 (3) if elicited by pressure from the 
mouth of the accused. If the statement goes further to spell in terms that B 
killed A, it amounts to confession. An answer acquires confessional status 
only if, in terms or substantially, all the facts which constitute the offence 
are admitted by the offender. If his statement also contains self-exculpatory 
matter it ceases to be a confession. Article 20 (3) strikes at confessions and 
self-incriminations but leaves untouched other relevant facts. 

In Hoffman v. United States,^ the Supreme Court of the United States 
considered the scope of the privilege against self-incrimination and held that it 
would extend not only to answers that would in themselves support a convic- 
tion but likewise embrace those which would furnish a link in the chain of 
evidence needed to prosecute the claimant. However, it was clarified that the 
link must be reasonably strong to make the accused apprehend danger from 
such answer. Merely because he -fancied that by such answer he would 
incriminate himself he could not clqim the privilege of silence. It must ap[^ar 
to the court that the implications of the question, in the setting in which it is 
asked, make it evident that a responsive answer or an explanation of why it 
cannot be answered might be dangerous because injurious disclosure could 
result. The apprehension of incriminatioh from the answer sought must be 
substantial and real as distinguished from danger of remote possibilities or 
fanciful flow of inference. Two things need emphasis. The setting of the 
particular case, the context and the environment i. e., the totality of circums- 
tances, must inform the perspective of the court adjudging the incriminatory 
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injury! and where reasonable doubt exists, the benefit must go in favour of the 
right to silence by a liberal construction of the article. In Mallay v. Hogan,^ 
the Court unhesitatingly held that the claim of a witness of privilege against 
self*incrimination has to be tested on a careful consideration of all the 
circumstances in the case and where itis clear that the claim is unjustified, the 
protection is unavailable. Krishna Iyer, J. summarised the standard and 

the Malloy test. Could the witness (accused) have reasonably sensed the peril of 
prosecution from his answer in the conspectus of circumstances? That is the 
true test. The perception of the peculiarities of the case caimot be irrelevant 
in proper appraisal of self-incnmanatory potentiality. The cases of this 
Court have used different phraseology but set down substantially the same 
guidelines. 2 

To be witness against oneself is not conlincd to particular otlVncc regard- 
ing which the questioning is made but extends to other offences about which 
the accused has reasonable apprehension of implication from his answer* This 
conclusion also flows from ‘tendency to be exposed to a criminal charge'. ‘A 
criminal charge’ covers any criminal charge then under investigation or trial or 
which imminently threatens the accused. 

14*22. Compulsion under Article 20 (i). 

Tiie next serious question debated before the Supreme Couit in Nandini 
Satpathy's case was as to the connotation of ‘compulsion’ under Article 
20 (3) and its reflection in Section 161 (1). In Katlii Ki.iu Oghad's 

case (supra), Sinha C. J., explained : “In order to bring the evidence 
within the inhibitions of clause (3) of Article 20 it must be shown not 
only that the person making the statement was an accused at the time 
he made it and that it had a material bearing on the criminality of the 
maker of the statement, but also that he was compelled to make that 
statement ‘Compulsion’ in the context, must mean what in law is called 
‘duress’.” In the Dictionary of English Law by Earl Jowilt, ‘duress’ is 
explained as follows : 

“Duress is where a man is compelled to do an act by injury, beating 
or unlawful imprisonment (sometimes called duress in strict sense) or by 
the threat of being killed, suffering some grievous bodily harm, or being 
unlawfully imprisoned (sometimes called mcnance, or duress per mines). 
Duress also includes threatening, beating or imprisonment of the wife, 
parent or child of a person.” 

“The compulsion in this sense” said “Krishna Iyer, J. is a physical 
objective act and not the state of the mind of the person 
making the statement, except where the mind has been so conditioned 
by some extraneous process as to render the making of the statement 
involuntary and, therefore, extorted. Hence, the mere asking by a police 
officer investigating a crime against a certain individual to do a certain thing 
is not compulsion within the meaning of Article 20 (3). Hence, the mere fact 
that the accused person, when he made the statement in question was in police 
custody would not, by itself, be the foundation for an inference of law that 
the accused was compelled to make the statement. Of course, it is open to an 
accused person to show that while he was in police custody at the relevant 
time, he was subjected to treatment which, in the circumstances of the case, 
would lend itself to the inference that compulsion was, in ^fact, exercised. In 

1. 12 L ed. 2d. 653 ; 378 US 1 (1964). quoted in hiandini Satpathy v. Dani^ (1978) 2 
see 424 (450). 

2. Nandini Satpathy v. Dani, (1978) 2 SCC 424 (450). 
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other words, it will be a question of fact in each case to be determined by the 
Court on weighing the facts and circumstances disclosed in the evidence be- 
fore it. i 

14'23. Compelled testimony. 

In Nandini Satpathy v. Dani^ case the Court held that it was 
disposed to read ‘compelled testimony’ as evidence procured not merely 
by physical threats or violence but by psychic torture, atmospheric 
pressure, environmental coercion, tiring interrogative prolixity, over bearing 
and intimidatory methods and the like — not legal penalty for violation. 
So, the legal perils following upon refusal to answer, or answer truthfully, 
cannot be regarded as compulsion within the meaning of Article 20 
(3). The prospect of prosecution may lead to legal tension in the exercise 
of a constitutional right, but then, a stance of silence is running a calculated 
risk. On the other hand, if there is any mode of pressure, subtle or crude, 
mental or physical, direct or indirect, but sufficiently substantial, applied by 
the policeman for obtaining information from an accused strongly suggestive 
of guilt, it becomes ‘compelled testimony’, violation of A.rticle 20 (3).’’ 

In Yt4suf All V. Stale of Maharashtra,* it was argued that by the active 
deception of the police the appellant was compelled to be a witness against him 
self. Bachawat, J. said “We can not say that the appellant was compelled to be a 
witness against himself. He was free to talk or not to talk. His conversation with 
Shaikh was voluntary. There was no element of duress, coercion or compulsion. 
His statements were not extracted from him in an oppressive manner or by 
force or against his wishes. He cannot claim the protection of Art. 20 (3). 
The fact that the tape recording was done without his knowledge is not of it- 
self an objection of its admissibility in evidence. 

14‘24. Third person may be incriminited — no protection under article. 

This privilege is not intended to permit a person to plead the fact that 
some third person might be incriminated by his testimony, even though he 
were the agent of such person. This privilege is limited to a person who shall 
be compelled in a criminal case to be a witness against himself. It is 
extortion of information from the accused himself, that offends our sense of 
justice. 

When an accused is required to submit a handwritting exemplar he 
admits his ability to write and impliedly asserts that the exemplar is his writing. 
But in common experience, the first would be a near truism and the latter 
self-evident. In any event, although the exemplar may be incriminating 
to the accused and although he is compelled to furnish it, his Fifth 
Amendment privilege is not violated because nothing he has said or done 
is deemed to be sufficiently testimonial for purposes of the privilege. 
The Courts have also time and again allowed subpoenas against the 
custodian of corporate documents or those belonging to other collective entities 
such as unions and partnerships and those of bankrupt businesses over claims 
t hat the documents will incriminate the custodian despite the fact that pro- 
ducing the documents tacitly admits their existence and their location in the 
hands of their possessor.^ 

1. Nandini Sathpathy v. Dani, (1978) 2 SCC 424 (432). 
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This article does not proscribe the compelled production of every sort of 
incriminatory evidence but applies only when the accused is compelled to make 
a testimonial communication that is incriminating. The Courts have declined 
to extend the protection of the privilege to the giving of blood samples. 
“Since the blood test evidence although an incriminating product of compul- 
sion was neither petitioner's testimony nor evidence relating to some communi- 
cative act or writing by the petitioner to the giving of handwriting exemplars' 
voice examplars® or the donning of a blouse worn by the perpetrator of crime.* 

14 25. Summoning of documents — specimen ha 'dwrithg, thumb impression etc. 
of accused and Article 20 (i). 

In State of Bombay v. Kathi Kalu Oghad * a question arose whether 
obtaining specimen handwriting or thumb impression of the accused would 
contravene the constitutional guarantee in Article 20 (3). Two opinions were 
handed down, one by Chief Justice Sinha for himself and seven brother judges 
and another by Das Gupta, J., for himself and 2 other colleagues. In 
Sinha, C. J.’s opinion, the observation in M. P. Sharma"' case that Section 139 
of the Evidence Act had no bearing on the connotation of the word ‘witness’ 
was not entirely well founded in law. Immunity from self-incrimination as 
re-enacted in Article 20 (3) was held to mean conveying information based 
upon the personal knowledge of the person giving the information and could 
not include merely the mechanical process of pioducing documents in court 
which might throw a light on any of the point in controversy, but did not con- 
tain any statement of the accused based on his personal knowledge. It was 
concluded that to be a witness was not equivalent to furnishing evidence in its 
widest significance ; that is to say, as including not merely making of oral or 
written statement but also production of document or giving materials which 
might be relevant at trial to determine the innocence or guilt of the accused. ’’ 
It was held that when an accused person was compelled to give a specimen 
hand writing or impressions by his finger, palm or foot it might be said that 
he had been compelled to be a witness it could not however be said that he 
had been compelled to be a witness against himself.'* 

What was left open in Sharma's case, whether a person accused of an 
offence could be served with a summons to produce documents, was decided 
when it was observed that immunity from self-incrimination would to compre- 
hend the mechanical process of producing documents in court which may 
throw a light on any of the points in controversy but which did not contain a 
statement of the accused based on his personal knowledge. In State of U. P. 
V. Boota Singh’’ it was argued that the act of the investigating officer in taking 
specimen signature of Boota Singh was but by Section 162 of the Criminal 
Procedure Code and also amounted to testimonial compulsion so as to violate 
the guarantee contained in Article 20 (3). Following the case of Stale oj Bombay 
V. Kathi Kalu Oghad’* the court held that taking a specimen handwriting was 
not hit by Article 20 (3). 

1. Gilbert v. California, 18 L ed. 2nd 1178. 
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In Shyamlal Mohanlalv. State of Gujarat^ appellant Shyamlai Mohanlal 
was a licensed money-lender, he was under an obligation to maintain books. 
He was prosecuted for failing to maintain books in accordance with the provi- 
sions of the Act and the Rules. The police prosecutor in charge of the prose- 
cution presented an application requesting the Court to order the appellant 
Shyamlal Mohanlal to produce daily book and ledger for a certain year. Pre- 
sumably it was a request to issue summons as contemplated by Section 94 of 
the old Code of Criminal Procedure. The Magistrate rejected the request on 
the ground that in so doing the guarantee of immunity from self-incrimination 
would be violated. The matter ultimately came to the Supreme Court and the 
question that was put in the fore-front before the Court was' whether the 
expression ‘person’ in Section 94 (1) which is the same as Section 91 (1) of the 
new Code, comprehends within its sweep a person accused of an offence and 
it does, whether an issue of summons to produce a document in his possession 
or power would violate the imnunity against self-incrimination guaranteed by 
Article 20 (3). The majority opinion handed down by Sikri, J. ruled that 
Section 94 (1) upon its true construction did not apply to an accused person. 
While recording this opinion there was no reference to the decision of the 
larger Bench in Kathi Kalu OghaJ case. Shah, J. in his dissenting judgment 
observed that the accused might have documentary evidence in his possession 
which might throw some light on the controversy and if it was a document 
which .was not his statement conveying his personal knowledge relating to the 
charge against him, he may be called upon to produce it. Proceeding further it 
was observed that Article 20 (3) would be no bar to the summons being issued 
to a person accused of an offence to produce a thing or document except in the 
circumstances here-in-above mentioned. Whatever that may be, it is indisput- 
able that according to the majority opinion the expression ’person ’ in Section 
91(1), (new Code) did not take within its sweep a person accused of an 
offence which would mean that a • summons issued to an accused person to 
produce a thing or document considered necessary or desirable for the purpose 
of an investigation, inquiry or trial would imply compulsion and the document 
or thing so produced would be compelled testimony and would be violative of 
the constitutional immunity against self-incrimination.® 

There appears to be some conflict between the observations in Af. P. 
Sharma case as reconsidered in Kathi Kaiii Oghad case and the one in the case 
of Shyamlai Mohanlal. However, as this case was not directly relatable to a 
summons issued under Section 91 (1), Desai and Chinnappa Reddy, JJ. did not 
consider it necessary to refer the matter to a larger Bench to resolve the 
conflict. 

In view of the decision in Shyamlal Mohanlal case one must proceed on 
the basis that a summons to produce a thing or document as contemplated by 
Section 91 (1) could not be issued to a person accused of an offence calling 
upon him to produce document or thing considered necessary or desirable for 
the purpose of an in/cstigation, inquiry, trill or other proceeding under the 
Code of Criminal Procedure. 

14.26. Search a id seizure a id .Article 20 (3). 

The wider question that was raised soon after the enforcement of the 
Constitution was whether search of the premises occupied or in possession of 
a person accused of an offence or seizure of anything therefrom would violate 
the immunity from self-incrimination enacted in Article 20 (3).^ In M. P. 
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Sharma v. Satis/i Chandra, District Magistrate^, the contention put forth was 
that search to obtain document for investigationin to an offence is a compulsory 
procuring of incriminatory evidence from the accused himself and is, therefore, 
hit by Article 20 (3) as unconstitutional and illegal. A specihc reference was 
made to Sections 94 and 96 of the Criminal Procedure Code, 1898 (‘old Code' 
for short), both of which were re-enacted in almost identical language asSec- 
tions 9 land 93 in the new Code, in support of the submission that seizure of 
documents on search was in the contemplation of law a compelled production 
of document. A Constitution Bench of eight Judges of the Supreme Court 
unanimously negatived that contention observing : 

“A power of search and seizure is in any system of jurisprudence an 
overriding power of the State for the protection of social security and 
that power is necessarily regulated by law. When the Constitution 
makers have thought fit not to subject such regulation to constitutional 
limitations by recognition of a fundamental right to privacy, analogous 
to the Amercian Fourth .Amendment, we have no justification to import 
it, into a totally different Fundamental right, by some process of strained 
construction. Nor, is it legitimate to assume that the constitutional 
protection under Article 20 (3) would be defeated by the statutory pro- 
visions for searches.” 


1954 SCR 1077 (1096) : 1954 SC 300. 
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SYNOPSIS 

Scope and ambit of Article 21 
Article 21... ‘life’ meaning. 

Personal Liberty. 

Due Process of Law. 

Procedure established by law does not require every step in the procedure to be 

Article 21 and Substantive Law. 

Article 21.. .State made law and not rules of natural law. 

Freedom to go to Abroad. 

Speedy Trial. 

Open trial. 

Article 21 and Prisoners. 

Articles, 14, 19 and 21... Handcuffing of Prisoners. 

Article 21. ..Right to engage Lawyer. 

Right to Legal Aid. 

Right of a detenu, to consult a legal adviser. 

Marriage... Personal liberty ... Procreation of children 
Rights of Parents. 

Article 21 and Section 302 Cr. P. C....Guidlines for inflicting capital punishment. 
Vaccination. 

When Bail to be given. 

To keep in Jail for indefinite period. 

Punishment. 

Death Sentence. 
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15‘24. Execution of Death Sentence. 

15*25. Prison Justice and Courts. 

15*26. Burden of Proof. 

15*1. Scope and ambit of Article 21. 

No person shall be deprived of his life or personal liberty except according 
to procedure established by law. This is the guarantee enshrined in Article 2 1 of 
the Constitution. 

In Frutcis Coralie v. U/iion Territory^ Bbagwati, J., posed the question as 
to what was the true scops and ambit of the right to life guaranteed. 

Under Article 21 of the Constitution there is nothing like “a right 
to life.” In what sense it is a right certainly not in the sense used by 
Salmond or Hohfeld or other authors on jurisprudence. According to Dias 
the word “right” connotes four different ideas concerning the activity, or 
potential activity ; of one person with reference to another. Those relation- 
ships are designated “Jural Relations”.* 

Hohfeld in his table of Jural relations put Right Duty as jural relatives 
and Right (or claim) and no claims (no right) as jural opposites. Jural 
relations between any two parties should be considered only as between them, 
even though the conduct of one may create other jural relations between him 
and some one else.® 

Any person on being born or in continuing to live does not enter into any 
jural relationship with another. 

In this connection it is apposite to quote an urdu poet who said : 

Laie Hyat Aye-Le Chali 
qaza chale. 

Apni Khushi na Aaye 

na Apni Khushi Chale 
Life brought me, I came. 

Death took me away I went 
Neither 1 came of my accord 

nor went with my consent. 

The scope of the words ‘life and liberty’ both of which occur in Fifth and 
Fourteenth Amendments of the U.S. Constitution, which to some extent are the 
precurser of Article 21, have been vividly explained by Field, J. in Munn v. 
Illinois'^ : 


“By the term ‘life’ as here used something more is meant than mere 
animal existence. The inhibition against its deprivation extends to all 
these limits and faculties by which life is enjoyed. The provision equally 

1. 1981 SC 752. 

2. Dias : Jurisprudence, 4th Edn. p. 33-34. 

3. JAW., p. 35. 

4. 1877 94 US 113-(142); quoted in SmU Batra v. Delhi ^Administration, 1978 SC 1675 
(1731). 
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prohibits the mutilation of the body or the amputation of an arm or leg or 

the putting out of an eye or the destruction of any other organ of the body 

through which the soul communicates with the outer world by 

the term liberty, as used in the provision, something more is meant than 
mere freedom from physical restraint or the bonds of a prison.” 

This statement of law was approved by a Constitution Bench of the 
Supreme Court in Kharak Singh v. State of U. P.,^ as also in D. B. Patnaik^ 

This view was again accepted as laying down the correct law by the 
Supreme Court in the first Sunil Batra's^ case. Every limb or fadulty through 
which life is enjoyed is thus protected by Article, 2 1 may be total or partial, 
neither any limb or faculty can be totally destroyed nor can it be partially 
damaged. Moreover it is every kind of deprivation that is hit by Article 21, 
whether such deprivation be permanent or temporary and, furthermore, 
deprivation is not an act which is complete once and for all : it is a continuing 
act and so long as it lasts, it must be in accordance with procedure established 
by law. It is therefore clear that any act which damages or injures or 
interferes with the use of any limb or faculty of a person, either permanently 
or even temporarily, would be within the inhibition of Article 21.'* 

15 * 2 . Article 21 — 'Life' meaning. 

The question of livelihood is included in the freedoms enumerated in 
Article 19 particularly Clause (g) or even in Article 16 in a limited sense, but 
the word “life” in .Article 21 does not include ‘livelihood’’.-^ 

The question which often arises is whether Article 21 relating to right to 
life is limited only to protection of limb or faculty or does it go further and 
embrace some-thing more. The right to life includes the right to live with human 
dignity and all that goes along with it, namely, the bare necessaries of life such as 
adequate nutrition, clothing and shelter over the head and facilities for reading, 
writing and expressing oneself in diverse forms, freely moving about and 
mixing and commingling with fellow human beings. Of course, the magni- 
tude and content of the components of this right would depend upon the 
extent of the economic development of the country, but it must, in any view 
of the matter, include the right to the basic necessities of life and also the right 
to carry on such functions and activities as constitute the bare minimum 
expression of the human-self. Every act which offends against or impairs 
human dignity would constitute deprivation pro tanto of this right to live and 
it would have to be in accordance with reasonable, fair and just procedure 
established by law which stands the test of other fundamental rights.^ 

Now obviously, any form of torture or cruel, inhuman or degrading 
treatment would be offensive to human dignity and constitute an inroad into 
this right to live and it would, on t^s view, prohibited by Article 21 unless 
it is in accordance with procedure prescribed by law, but no law which 
authorises and no procedure which leads to such torture or cruel, inhuman 
or degrading treatment can ever stand the test of reasonableness and non- 
arbitrariness : it would plainly be unconstitutional and void as being violative 

1. (1964) 1 SCR 332 347 : AIR 1963 SC 1293 (1302). 

2. AIR 1974 SC 2092. 

3. 1978 SC 1675. 

4. Francis Cora He v. Union Territory, 1981 SC 746 (753). 

5. In TC Sant Ram, 1960 SC 932 (935). 

6. Francis Coralie v. Union Territory; 1981 SC 746 (753). ’ 
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of Articles 14 and 21. It would thus be seen that there is implicit in Article 21 
the right to protection against torture or cruel, inhuman or degrading treatment 
which is enunciated in Article 5 of the Universal Declaration of Human 
Rights and guaranteed by Article 7 of the International Covenant on Civil 
and Political Rights. This right to live which is comprehended within the 
broad connotation of the right to life can concededly be abridged according to 
procedure established by law and therefore when a person is lawfully 
imprisoned, this right to live is bound to suffer attenuation to the extent to 
which it is incapable of enjoyment by reason of incarceration. The prisoner 
or detenu obviously cannot move about freely by going outside the prison 
walls nor can he socialise at his free will with persons outside the jail. But, 
as part of the right to live with human dignity and therefore as a necessary 
component of the right to life, he would be entitled to have interviews with 
the members of his family and friends and no prison regulation or procedure 
laid down by prison regulation regulating the right to have interviews with the 
members of the family and friends can be upheld as constitutionally valid 
under Articles 14 and 21, unless it is reasonable, fair and just. The same 
consequence would follow even if this problem is considered from the point of 
view of the right to personal liberty enshrined in Article 21, for the right to 
have interviews with members of the family and friends is clearly part of 
personal liberty guaranteed under that Article. The expression ‘personal 
liberty’ occurring in Article 21 has been given a broad and liberal interpreta- 
tion in Maneka Gandhi's^ case and it has been held in that case that 
the expression ‘personal liberty’ used in that Article is of the widest amplitude 
and it covers a variety of rights which go to constitute the personal liberty of 
a man and it also includes rights which “have been raised to the status 
of distinct Fundamental Rights and given additional protection under 
Article 19”.a 

15 ' 3 . Persona! Liberty. 

Personal liberties may be compendiously summed up as the right to do 
as one pleases within the law. because liberty is not unbridled licence. It is 
what Edmund Burke called ‘regulated freedom’. Montesquieu in Book III, 
Chap. Ill, of his Spirit of t bp Laws, said ; 

“In Governments, that is, in societies directed by laws, liberty can 
consist only in the power of doing what we ought to will, and in not 
being constrained to do what we ought not to will. We must have conti- 
nually present to our minds the difference between independence and 
liberty. Liberty is a right of doing whatever the laws permit, and if a 
citizen could do what they forbid, he would no longer be possessed 
of liberty, because all his fellow citizens would enjoy the same 
power.” 

To the same effect are the following observations of Webster^ 

“Liberty is the creation of law, essentially different from the 
authorised licentiousness that trespasses on right. It is a legal and 
rehned idea, the offspring of high civilization, which the savage 
never understand, and never can under-stand. Liberty exists in 
proportionto wholesome restraint ; the more restraint on others to 
keep off from us, the more liberty we have. It is an error to suppose 

1. Maneka Gandhi v. Union of India, 1978 SC 597. 

2. Francis Coraiie v. Union Territory, 1981 SC 746 (753-4). 

3. Webster in his Works, Vol. II, p. 393 quoted in A. K. Gopalan v. State of Madras, 
1950 SC 1000. 
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working of our complex system, full of checks and restraints on 
legislative, executive and judicial power is favourable to liberty and 
justice. These checks and restraints are so many safeguards set around 
individual rights and interests. That man is free who is protected from 
injury.” 

Restraints on liberty should be judged not only subjectively as applied 
to a few individuals who come within their operations but also objectively as 
securing the liberty of a far greater number of individuals. Social ^interest in 
individual liberty may well have to be subordinated to other greater social 
interests. If a law ensures and protects the greater social interests then such 

law will be a wholesome and beneQcient law although it may infringe the 

liberty of some individuals, for, it wilt enure for the greater liberty of the rest 
of the members of the society. At the same time, our liberty has also to be 
guarded against executive, legislative as well as judicial usurpation of powers 
and prerogatives. Subject to certain restraints on individuals and reasonable 
checks on the State every person has a variety of personal liberties too 
numerous to be catalogued. Our Constitution has recognised personal liberties 
as fundamental rights. It has guaranteed some of them under Article 19(1) 
but put restraints on them by Cls. (2) to (6). It has put checks on the 

State’s legislative powers by Articles 21 and 22. It has by providing or 

preventive detention, recognised that individual liberty may be subordinated to 
the larger social interests.^ 

The Words “personal liberty” which have a definite connotation in law 
do not mean only liberty of the person but it means liberty or the rights 
attached to the person (jus personarum). The expressions “freedom of life” 
or “personal liberty” ^re not to be fdund in Article 19 and it will be straining 
the language of Article 19 to squeeze in, personal liberty into that Article. 
In any case the right to life cannot be read into Article 19. Article 19 being 
confined, in its operation, to citizen only, a non-citizen will have no protection 
for his life and personal liberty except what has been called the procedural 
protection of Article 21. If there be no substantive right what will the 
procedure protect ? It is not imperative that a foreigner should have the 
same privileges as are given to a citizen, but a foreigner will have equal pro- 
tection for his life and personal liberty before the laws of our country under 
our Constitution.^ 

In Gopalan's case it was urged that the expression ‘personal liberty’ was 
synonymous with the right to move freely and, therefore, came directly under 
Article 19 (1) (d). Reference was made to the unreported dissenting judgment 
of Sen, J. of Calcutta in K. Shitendra v. Chief Secretary of West Bengal. '-' In 
his judgment Sen, J. quoted the following passage from Blackstone’s 
Commentaries 

“Next to personal security the law of England regards, asserts and 
preserves, the personal liberty ' of individuals. This personal liberty 
consists in the power of locomotion, of changing situation, or moving 
one’s person to whatsoever place one’s own inclination may direct, 
without imprisonment or restraint, unless by due course of law.” 

On the authority of the above passage the Judge concluded that personal 
liberty came within Article 19 (1) (d). It is difficult to agree with the 

1. A. K. Gopatan v. State of Madras, 1950 SC 27 (108). 

2. Ibid., p. 110 para 219. 

3. Misc. case No. 166 of 1950. 

4. George Chase’s Edition (Bi^d. 4) page 73 BlaCkstone, Book I, Chap. T, 
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learned Judge’s conclusion. On a perusal of Chapter 1 of Book I of Black - 
stone’s Commentaries, Das, J. said it will appear that the learned commentator 
divided the rights attached to the person (jus personarum) into two classes, 
namely, ‘personal security’ and ‘personal liberty’ : Under the head ‘personal 
security’ Blackstone included several rights, namely, the rights to life, limb, 
body, health and reputation, and under the head ‘personal liberty’ he placed 
only the right of free movement. He first dealt with the several rights classi- 
fied by him under the head ‘personal security’ and then proceeded to say that 
next to those rights came personal liberty which according to his classification 
consisted only in the right of free locomotion. There is no reason to suppose 
that in Article 21 of our Constitution the expression ‘personal liberty' has been 
used in the restricted sense in which Blackstone used it in his Commentaries. 
If ‘personal liberty’ in Article 21 were synonymous with the right to move 
freely which is mentioned in Article 19 (1) (d), then the astounding result will 
be that only the last mentioned right has what has been called the procedural 
protection of Article 21 but none of the other rights in the other sub-clauses of 
Article 19 (1) has any procedural protection at all. 

Article 19 protects some of the important attributes of personal liberty 
as independent rights and the expression ‘personal liberty’ has been used in 
Article 21 as compendious term including within its meaning all the varities of 
rights which go to make up the personal liberties of men.i 

It is obvious that Article 21, though couched in negative language, confers 
the fundamental right to life and personal liberty. So far as the right to personal 
liberty is concerned, it is ensured by providing that no one shall be deprived of 
personal liberty except according to procedure prescribed by law. The first ques- 
tion that arises for consideration on the language of Article 21 is : what is the 
meaning and content of the words ‘personal liberty’ as used in this Article? This 
question incidentally came up for discussion in some of the judgments in 
A, K. Gopaian s. State of Madras,^ and the observations made by Patanjali 
Sastri, J., Mukherjee, J., and S. R. Das,-J., seemed to place a narrow inter- 
pretation on the words ‘personal liberty’ so as to confine the protection of 
Article 21 to freedom of the person against unlawful detention. But there was 
no definite pronouncement made on this point since the question before the 
Court was not so much the interpretation of the words ‘personal liberty’ as 
the inter-relation between Articles 19 and 21. It was in Kharak Singh v. State 
of U. R.,3 that the question as to the proper scope and meaning of the expre- 
ssion ‘personal liberty’ came up pointedly for consideration for the first time 
before the Supreme Court. The majority of the Judges took the view “that 
‘personal liberty’ was used in the article as a compendious term to include 
within itself all the varieties of rights which went to make up the personal 
liberties of man other than those dealt with in the several clauses of Article 19 
(I).'* In other words, while Article 19 (1) dealt with particular species or 
attributes of that freedom, ‘personal liberty’ in Article 21 took in and comprised 
the residue.” The minority judges, however, disagreed with this view taken by 
the majority and explained their position in the following words : 

“No doubt the expression ‘personal liberty’ is a comprehensive one 
and the right to move freely is an attribute of personal liberty. It is 
said that the freedom to move freely is carved out of personal liberty and^ 
therefore the expression ‘personal liberty’ in Article 21 excludes tha^ 

1. A. K. Gapalan v. Slate of Madras, 1950 SC 28 (1 10-1 1 1). 

2. 1950 SCR 88 ; 1950 SC 27. 

3. (1964) I SCR 332 : AIR 1963 SC 1295 

4. 1978 SC 597 (620) para 54 . 
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attribute. In our view, this is not a correct approach. Both are indepen- 
dent fundamental rights, though there is overlapping. There is no 
question of one being carved out of another. The fundamental right of 
life and personal liberty has many attributes and some of them are found 
in Article 19. If a person's fundamental right under Aaticle 21 is infrin- 
ged, the State can rely upon a law to sustain the action, but that cannot 
be a complete answer unless the said law satisfies the test laid down in 
Article 19 (2) so far as the attributes covered by Article 19(1) are 
concerned.” 

There can be no doubt, the Supreme Court said in Maneka Gandhis case^ that 
in view of the decision of the Supreme Court in R.C. Cooper v. Uni^n of Jndia.^ 
the minority view must be regarded as correct and the majority view must be held 
to have been overruled.’’ According to this decision, which was a decision given 
by the full Court, the fundamental rights conferred by Part III are not distinct 
and mutually exclusive rights. Each freedom has different dimensions and merely 
because the limits of interference with one freedom are satisfied, the law is not 
freed from the necessity to meet the challenge of another guaranteed freedom. 
The decision in .4. K. Gopaian's case gave rise to the theory that the freedoms 
under .Articles 19, 21, 22 and 31 were exclusive. Each article enacting a code rela- 
ting to the protection of distinct rights, but this theory was overturned in R. C. 
Cooper's case where Shah, J„ speaking on behalf of the majority pointed out 
that “P<trt III of the Constitution weaves a pattern of guarantees on the texture 
of basic human rights. The guarantees delimit the protection of those rights 
in their allotted fields : they do not attempt to enunciate distinct rights.’’ The 
conclusion was summarised in these terms : “In our judgment, the assumption 
in A. K. Gopaian's case that certain articles in the Constitution exclusively 
deal with specific matters cannot be accepted as correct.’’ It was held in R. C. 
Cooper's case and that is clear from the judgment of Shah, J., because Shah, 
J.. in so many terms disapproved of the contrary statement of law contained 
in the opinions of Kania, C. J., Patanjali Sastri, J., Mahajan J., Mukherjee, J. 
and S R. Das, J. in ^4. K. Gopaian's case that even where a person is detained 
in accordance with the procedure prescribed by law, as mandated by Article 21, 
the protection conferred by the various clauses of .Article 19 (1) does not cease 
to be available to him and the law authorising such detention has to satisfy 
the test of the applicable freedoms under Article 19, clause (1). This would 
clearly show that Articls 19 (1) and 21 are not mutually exclusive, for, if they 
were, there would be no question of a law depriving a person of personal 
liberty within the meaning of Article 21 having to meet the challenge of a 
fundamental right under Article 19 (1). Indeed, in that event, a law of pre- 
ventive detention which deprives a person of ‘personal liberty’ in the narrowest 
sense, namely freedom from detention and thus falls indisputably within 
Article 21 would not require to be tested on the touchstone of clause (d) of 
Article 19 (1) and yet it was held by a Bench of seven Judges of the Supreme 
Court in Shjmbhu Nath Sarkar v. State of West Bengal'^ that such a law would 
have to satisfy the requirement inter alia of Article 19 (1), clause (d) and in 
Haradhan Saha v. State of West Bengal‘S which was a decision given by a 
Bench of five judges, the Court considered the challenge of clause (d) of 
Article 19(1) to the constitutional validity of the Maintenance of Internal 
Security Act, 1971 and held that the Act did not violate the constitutional 
guarantee embodied in that Article. It is indeed difficult to see on what 

1. Maneka Gandhi v. Union of India, 1978 SC S97 (621). 

2. (1970) 3 SCR 530 : AIR 1970 SC 364 

3. AIR 1973 SC 1425 

4. AIR 1974 SC 2154. 
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principle we can refuse to give its plain natural meaning to the expression 
‘personal liberty’ as used in Article 21 and read in a narrow and restricted 
sense so as to exclude those attributes of personal liberty which are specifically 
dealt with in Article 19.* 

15‘4. Due Process of Law. 

The thirty-ninth clause of the Magna Carta provides that “no freeman 
shall be taken or and imprisoned or disseised or outlawed or exiled, or in any 
way destroyed, nor will we go upon him nor will we send upon him, except by 
the lawful judgment of his peers or and by the law of the land> Edward II 
substituted “by due process of law for the,’ laws of the land.” In the Petition of 
Rights of 1629 (to Charter I) the language used was “that freeman be imprisoned 
or detained only by the law of the land or by due process of law and not by the 
King’s special command.^ 

15‘5. Procedure established by law does not require every step in the procedure 
to be prescribed. 

Article 21 of the constitution runs thus : “No person shall be deprived 
of his life or personal liberty except according to procedure established by 
law.” 


In A. K. Gopalan's case* the contention of the petitioner was that by this 
Article the Constitution offered to every person, citizen or non-citizen, only a 
procedural protection and that the Article did not purport to give any protec- 
tion to life or personal liberty as a substantive right but only prescribed a 
procedure that must be followed before a person may be deprived of his life 
or personal liberty, But Das, J said ; I am unable to accept this contention. 
Article 21, as the marginal note states, guarantees to every person “protection 
of life and personal liberty.” As I read it, it defined the substantive funda- 
mental right to which protection is given and does not purport to prescribe any 
particular procedure at all. That a person shall not be deprived of his life or 
personal liberty except according to procedure established by law is the substan- 
tive fundamental right to which protection is given by the Constitution. The 
avowed object of the Article, is to define the ambit of the right to life and 
personal liberty which is to be protected as a fundamental right. The right to 
life and personal liberty protected by Article 21 is not an absolute right but is 
a qualified right — a right circumscribed by the possibility or risk of being lost 
according to procedure established by law. Liability to deprivation according 
to procedure established by law is in the nature of words of limitation. The 
Article delimits the right by reference to its liability to deprivation according 
to procedure established by law and by this very definition throws a correspond- 
ing obligation on the State to follow a procedure before depriving a man of 
his.life and personal liberty. What that procedure is to be is not within the 
purpose or purview of this Article to prescribe or indicate. 

15'6. .Article 21 — substantive law. 

Article 2 1. Igys down substantive law as giving protection to life and 
liberty inasmuch as it says' that they cannot be deprived except according to 

1. Maneka Gandhi v. Union of India, 1978 .'»C 597 (620-621). 

2. Holdsworth : A History of English Law, Vol. I, p. 59. 

3. Willis Constitutional Law p. 646. 

4. 1950 SC27<il4), - 
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the procedure established 1 )^ t^W ; ii| 'other* wdrds,' it , iheaiis' that l^forb'a"' 
person can be deprived of his r^e or liberty 4 s a ^ndition prededent, there' 
should exist some substantive law conferring authority fot doing so and the latv , 
should further provide for a mode of procedure for iuch deprivation. Utis ' 
article gives complete immunity against the exercise of despotic power by the 
executive. It further gives immunity against invalid laws which contravene 
the Constitution. It gives also fui^ther guarantee that in its true concept there 
should be some form of proceeding before a person can be condenmvd either 
in respect of his life or his liberty. It negatives the idea of fantastic, arbitrary 
and oppressive forms of proceedings. ^ 

Article 21 of the Constitution, which lays down that “no person shall 

be deprived of his life or perS^ohal libertyj fext^pt according to prOcetftire 

established by law.” On a plain reading of the Article, the meaning seems to be 
that you cannot deprive a man of his personal liberty, unless you follow and 
act according to the law which provides for deprivation of such liberty. The 
expression ‘procedure’ means the manner and form of enforcing the law In 
my opinion said Das, J. in Gopalan’s case it cannot be disputed that in order 
that there may be a legally established procedure, the law which establishes it 
must be valid and lawful law which the legislature is competent to enact in 
accordance with Article 245 of the Constitution an'd the patticular items in the 
legislative lists which it relates to It is also not disputed that such law must 
not offend against the fundamental rights which are declared in Part III of the 
Constitution.® 

15‘7. Article 21 — State made taw and not rules of natural law. 

What Article 21 emphasises according to A. K. Gopalan's case is that the 
deprivation of the right to life or liberty must be brought about by a State-made 
law and not by the rules of natural law.® But it is not so. Reference may 
usefully be made in this behalf to a few representative decisions which illustrate 
that Article 21 takes in laws other than those enacted by the legislature. In 
Re : Sant Ram,* the Rules made by the Supreme Court ; m State of Nagaland 
V. Ratan Singh,’’' the rules made for the governance of Nagaland Hitls District ; 
in Govind v. State of Madhyq Pradesh,* the Regulations made under the Police 
Act ; in Ratilal Bharyi Afitharfi y. Asst. Collector of Customs, Bombay ’’ the 
Rules made by the High Court .under .Article 225 of the Cpnstitution , and 
in Pandit M.S.M. Sharma v. Shri Sri Krishna Sinha,* the Rules made by a 
House of Legislature under Article 20$, w|$re all regarded as laying down 
procedure established by ‘law’ fpr the purposes of Article 21. An Ordinance 
is also ‘law’ within the meaning of Article 21 of the Constitution.” 

‘Procedure established bv law’ are words of deep meaning for all lovera 
of liberty and judicial sentinels. Amplified,, activist fashiop, procedure’ meahk 
‘fair and reasonable procedure’ lyhich comports with civilised iidi’ms ‘lixe 

1. A.K. Gopaian v. State of \‘adras, 1950 SC 27 (84) per Mahajan, }. : Maneka Gandhi 

V. Union 0 / India, im SC 597 (660). ' 

2. A. K. (gopaian, v, Stpfe of Madras, 1^50 SC 27 (j97). 

3. IhU., p. 88 (111,1 1<% 49 ?, 224, = AIR 195(1 >0 

4. (1960) 3 SCR 499 (506) : AIR 1960 SC 932 (935). 

5. (1966) 3 SCR 830 (851, 85^’) AIR St 212 (223, 224)! ' 

6. (1975) 3 SCR 955-956 : AlR ‘WsStS'itM (Dte. ' 

7. (1967) 3 SCR 926 (928-931) : AIR 1967 S<i 1639 H}43). 

8. (1959) Supp. (1) SCR 806 (860-861) : AIR 1959 SC 395 OhilMIl). ' 

9. A. K. Roy v. Unton of India, (1982) 1 SCC 271 (294). 



Liberty 

natural justice rooted firm in community consciousne^rru<P>t rpf^itive-- proce%- 
sual barbarity nor legislated normative mockeryV^ In a land-mark ca^ 
Maneka ^mMMi,>.,Bhagwati, J. (on itfiis point. the Court was . unanimous) 
explained : 

“Does .Article 21 merely require that there must be some semblance 
of procedure, howsoever arbitrary or fanciful, prescribed by law before 
a person can be deprived of his personal . liberty or that the procedure 
must satisfy certain requisites in the sense that it must be fair and reason- 
able ? Article 21 occurs in Part III of the Constitution which confers 
certain . fundamental rights. Is the , prescription of some' sort of 
procedure enough or must the procedure comply with any particular 
requirements? Obviously, the procedure cannot be arbitrary, unfair or 
unreasonable.” 

' The* principle of reasonableness, which legally as well as philosophically, 
is an essential element of equality or non-arbitrariness pervades Article 14 like 
a brooding omnipresence and the procedure contemplated by Article 24 must 
answer the test of reasonableness in order to be in conformity with .Article 14. 
It must be “right and just and fair” and not arbitrary, fanciful or oppressive ; 
otherwise it would be no procedure at all and the requirement of Article 21 
would not be satisfied.^ Any procedure which permits impairment of the con- 
stitutional right to go abroad without giving reasonable opportunity to show 
cause cannot but be condemned as unfair and unjust and hence, there is in the 
present case clear infringement of the requirement of Article 21. . 

In Manekal Gandhi* case Krishna Iyer, J., said : “Procedure establi- 
shed by law”, with its lethal potentiality, will reduce life and liberty to a preca- 
rious plaything if we do not ex- necessitate import into those weighty words an 
adjectival rule of law, civilised in its soul, fair in its heart and fixing 
those imperatives of procedural protection absent which the processual 
tail will wag the substantive head. An enacted apparition is a 
constitutional illusion. Processual justice is writ patently on Article 21. 
Procedure which deals with the modalities of reigulating, restricting or 
even rejecting a fundamental right falling within Article 21, has to be fair, not 
fqoHsh, carefully designed to enectuate, not to subvert, the substantive right 
itself. Thus understood, ‘procedure’ must rule out anything arbitrary, freakish 
or bizarre. A valuable constitutional right can be canalised only by civilised 
process. What is fundamental is life and liberty. What is prot^ural is 
manner of its exercise. This quality of fairness in the process is 
emphasised by the strong word ‘established’ which means ‘settled firmly’ not 
wantonly or whimsically. If it is rooted in the legal consciousness of the 
community it becomes ‘established’ procedure. And ‘law’ leaves little doubt 
,thnt it if normne ;regarded as just since law is the means and justice is the end. 
Procedural safeguards are the indispensable essence of liberty. In fact, 
the history of personal liberty is largely the history of procedural safeguards 
;af4 ^Sitt to a hearing has a human-right ring. In India, because of poverty 
;and iintera 9 y, the people are unable to protect and defend their rights : obser- 
v^qe of fundamental rights is not regarded as good politics and their trans- 
‘^qssipn ns ^d politics. To.^um up, ‘procedure’ in Article 21 means fair, 

^ i;easonaUe law, not any enacted piece.”‘ 

1. Haskot V. State of Maharashtra, (1978) SC 1548 (1SS3). 

2. Maneka Gandhi v. Union of India, \9n SC 597 (619, 622 and 624 : (1978) 1 SCC 249 
(277, 281 and 284). 

3. 1978 SC S97 (619, 622, 624). 

4. 1978 SC 597 (658). ‘ v 

5. ndd., p. 659 ; Hoskot v. State of MahardOUra, 1979 SC 1548 (1554). 
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15 * 8 . Freedom to go Abroad. ■ ■ 

It cannot be disputed that there must exist a basically free sphere for 
mrn, resulting from th: nature and dignity of the human being as the bearer 
of the highest spiritual and moral values. This basic freedom of the human 
being is expressed at various levels and is reflected in various basic rights. 
Freedom to go abroad is one of such rights, for the nature of man as a free 
agent necessarily involves free movement on his part. There can' be no doubt 
that if the purpose and the sense of the State is to protect personality and its 
development, as indeed it should be of any liberal democratic State, freedom to 
go abroad must be given its due place amongst the basic rights. This right is 
an important basic human right for it nourishes independent and self-determin- 
ing creative character of the individual, not only by extending his freedom of 
action, but also by extending the scope of the experience. It is a right which 
gives intellectual and creative worker in particular ihe opportunity of extending 
their spiritual and intellectual horizon through study at foreign universities, 
through contact with foreign colleagues and through participation in discus- 
sions and conferences. The right also extends to private life : marriage, family 
and friendship are humanities which can be rarely effected through refusal of 
freedom to go abraod and clearly show that this freedom is a genuine human 
right. Moreover, this freedom would be highly valuable right where man finds 
himself obliged to flee (a) because he is unable to serve his God as he wished 
at the previous place of residence, (b) because his personal freedom is threa- 
tended for reasons which do not constitute a crime in the usual meaning of the 
word and' many were such cases during the emergency, or (c) because his life 
is threatened either for religious or political reasons or through the threat to 
the maintenance of minimum standard of living compatible with human 
dignity. These reasons suggest that freedom to go abroad incorporates the 
important function of an ultimum refunium libertatis when other basic free- 
doms are refused. To quote the words of Mr. Justice Dougles in Kent v. 
Dulles, freedom to go abroad has much social value and represents a basic 
human right of great significance. It is in fact incorporated as an inalienable 
human right in Article 13 of the Universal Declaration of Human Rights. But 
it is not specifically named as a fundamental right in Article 19 0)- Does 
it mean that on that account it cannot be a fundamental right covered by 
Article 19 (1) ?“ 

Mr. Justice Douglas said in Kent v. Dulles* that Freedom of movement 
across frontiers in either direction and inside frontiers as well, was a part of our 
heritage. Travel abroad, like travel within the country, may be necessary for 
livelihood It may be as close to the heart of the individual as the choice of 
what he eats, or wears, or reads. Freedom of movement is basic in our scheme 
of values. And what the learned Judge said in regard to freedom of movement 
in his country holds good in our country as well.* 

In Sattvant Singh Sawhney v. D. Ramarathnam,’^ the Supreme Court ruled 
by majority that the expression ‘i^rsonal liberty’ which occurs in Article - 21 
of the Constitution includes the right to travel abroad and that no person can 
be deprived of that right except according to procedure established by law. 
The Passports Act which was enacted by Parliament in 1967 in order to comply 

1. (19S8) 357 us 116 : 2 L ed. 2d 1204. 

2. Maneka Gandhi v. Union of India, 1978 tC 597 (639). 

3. (1958) 357 US 116 : 2 L ed. 2d 1204. 

4. Afaneka Gandhi v. Union of India, 1978 SC 597 (641). 

5. (1967) 3 SCR 525 : 1967 SC 1836. 
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with that decision prescribed the procedure whereby an application for a pass- 
port might be granted fully or partially, with or without any endorsement, 
and a passport once granted might later be revoked or impounded. But the 
mere prescription of some kind of procedure could not ever meet the mandate 
of Article 21. The procedure prescribed by law bad to be fair, just and 
reasonable not fanciful, oppressive or arbitrary.^ 

The right to go abroad is, as held in Satwant Singh Sawhney's* case includ- 
ed in ‘personal liberty’ within the meaning of Article 21 and is thus a funda- 
mental right protected by that Article. When the State issues a passport and 
grants endorsement for one country, but refuses for another, the person con- 
cerned can certainly go out of India but he is prevented from going to the 
country for which the endorsement is refused and his right to go to that country 
is taken away. This cannot be done by the State under Article 21 unless there 
is a law authorising the State to do so and the action is taken in accordance 
with the procedure prescribed by such law. The right to go abroad, and in 
particular to a specified country, is clearly a right to personal liberty exercisable 
outside India yet it has been held in Satwant Singh Sa.vheny’s case to be a 
fundamental right protected by Article 21. This clearly shows that there is no 
underlying principle in the Constitution which limits the fundamental rights in 
their operation to the territory of India.^ 

This view which the Court took is completely in accord with the 
thinking on the subject in the United States. There the preponderance of 
opinion is that the protection of the Bill of Rights is available to 
United States citizens even in foreign countries.* There is an interesting 
article, on “The Constitutional Right to Travel”^ where Leonard B. Boudin 
writes : 


‘‘The final objection to limitations upon the right to travel is that 
they interfere with the individual’s freedom of expression. Travel itself 
is such a freedom in the view of one scholarly jurist. But we need not 
go that far ; it is enough that the freedom of speech includes the right of 
Americans to exercise it any-where without the interference of their 
government. There arc no geographical limitations to the Bill of Rights. 
A Government that sets up barriers to its citizens’ freedom of expres- 
sion in any country in the world violates the Constitution as much as it 
it enjoined such expression in the United States.’’ 

These observations were quoted with approval by Hegde, J., (as he then 
was) speaking on behalf of a Division Bench of the Karnataka High Court in 
Dr. S. S. Sadashiva Rao v. Union of India,^ and the learned Judge there pointed 
out that “These observations apply in equal force to the conditions prevailing 
in this country” It is obvious, therefore, that there are no geographical limita- 
tions to freedom of speech and expression guaranteed under Article 19 (1) (a) 
and this freedom is exercisable not only in India but also outside and if State 
action sets up barriers to its citizens’ freedom of expression in any country in 
the world, it would violate Article 19 (1) (a) as much as if it inhibited such 
expression within the country. This conclusion would on a parity of reason- 

1. Maneka Gandhi v. Union of India, 1978 SC 597 (613) per Chandrachud, J. 

2. AIR 1967 SC 1836. 

3. Maneka Gandhi v. Union of India, 1978 SC 597 (638). 

4. Sesty. United States, 184 Federal Reporter, 2d 131 quoted in Maneka Gandhi v. 
Union of India, 1978 SC (638). 

5. 1956 Columbia Law Review. 

6. (1965) 2 Mys U 60S. 
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15 *^. Spet^dy Trial.- 

\ 

In the United States, speedy trial is one of the constitutionally guaranteed 
rights.^ The Sixth Amendment to the constitution provides that ; 

“In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public triah’' 

> So also Article 3 of the European Convention on Human Ri^ts provides 
that : 


“every one arrested or detained, shall be entitled to trial within a 

reasonable time or to release pending trial.” 

In Hu^sainara V. State of Bihar,^ the Supreme Court said that even under 
our Constitution speedy trial was not specifically enumerate as a fundamental 
right it was implicit in the broad sweep and content of Article 21 as interpreted 
by the Court in Maneka Gandhi v. Union of India.^ 

No procedure Which does not ensure a reasonably quick trial can be 
regarded as “reasonable, fair or just and it would fail foul of Article 21. 
There can, therefore, be no doubt that speedy trial, and by speedy trial we mean 
reasonably expeditious trial, is an integral and essential rigk to life Und 
liberty enshrined in Article 21. 

Now what would be the consequence if a person accused of an offence is 
denied speedy trial and is sought to be deprived of his liberty by imprisonment 
as a result of a long delayed trial in violation of his fundamental right under 
Article 21. Would he be entitled to be released unconditionally freed from the 
charge levelled against him on the ground that trying him after an unduly 
long period of time and convicting him after such trial would constitute viola- 
tion of his fundamental right under Article 21 The Supreme Court did not 
answer these questions but heard the' cases on merit. 

It is the CoastHuitionai obiigation of the State to devise such a procedure 
as would ensure speedy trial to the accused. The State cannot avoid its con- 
stitutional obligation to provide speedy trial to the accused by pleading 
financial or administrative iaability.) The State is under a constitutional 
mandate to ensure speedy trial and whatever is necessary for this 'purpose.has 
to be done by the State. It is also the constitutional oWigation of the Supreme 
Court, as the guardian of the fundamental rights ol the people, as a sentidel on 
the qu/ viVf , to enforce the fundamental' right of the accused to speedy trial 
by issuing the necessary directions to the (State >which; may include mking df 
positive action, 'such ak augmeotifl^ and’ strengthening the; ravestigative 
machinery, setting up new courts, building new court houses, providing more 
staff and equipment to the courts, apppioment of additional Judges and other 
measures calculated to ensure speedy trial.^ 

'< I ’ 

K Hussa^Uara IChatoon \. Stfite of Bihar , 1979 SC 1360(1365). 

' i'WsC 13^(l%5r 

3. AIR 1978 SC 597. , 

4. Hussainara Khatoon v. State of Bihar, 1979 SC 136Q>(I37^^ t 
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1510. Open trial. >' 

It is well settled that in general, all cases brought befote the Courts, 
whether civil, criminal, or others, must be heard in open court. Public trial 
in open court is undoubtedly essential for the healthy, objective and fair 
administration of justice. Trial held subject to the public scrutiny and 
gaze naturally acts as a check against "judicial caprice or Vagaries, and 
serves as a powerful instrument for creating confidence of the public 
in the fairness, objectivity, and impartiality of the administration of justice. 
Public confidence in the administration of justice is of such great significance 
that there can be no two opinions on the broad proposition that in discharging 
their functions as judicial Tribunals, courts must generally hear causes in open 
and must permit the public admission to the court-room.^ 

In Naresh Shridhar Mirojkar v. State of Maharashtra.^ where the Supreme 
Court while dealing with the question of holding proceedings in campra observed 
as follows "Cases m^ however occur where the requirement of the adminis- 
tration of justice itself may make it necessary for the coprt to, hold a trial in 
camera. While emphasising the importance of public trial, we cannot overlook 
the foct that the primary function of the judiciary is to do justice between the 
parties who bring their causes before it. If a Judge trying a cause is satisfied that 
the very purpose of finding truth in the case would be retarded, or even defeated 
if witnesses are required to give evidence subject to public gaze, it is open to 
him in exercise of his inherent power to hold the trial in cajmcia either partly 
or fully.” In Naresh*v. State of Maharashtra'^ the Supreme Court felt no 
hesitation in holding that the High Court hud inherent jurisdiction to hold a 
trial in camera if the ends of justice clearly and necessarily required the 

adoption of such a course It is the fair administration of justice 

which is the end of judicial process, and so, if ever a real conflict arises between 
fair administration of justice itself on the one hand, and public trial on the 
other, inevitably, public trial may have to be regulated or controlled in the 
interest of administration of justice.” 

It is true that offences under some Acts are very serious offences and 
maintenance of secrecy is of the very essence of the matter but that by itself 
will not justify the legislature to pass an Act so as to deprive an accused of the 
valuable right to defend or, for that matter to stifle the defence itself. ' The 
importance of holding trial in camera in cases under the Official Secrets Act 
had been emphasised in R. v. Socialist Worker Printers and Publishers Ltd.,-' 
where Lord ^idgery, C. J., observed as follows : 

“When one has an order for trial in camera, all the public and all 
the press are evicted at one fell swoop and the entire supervision by the 

public is gone The actual conduct of the trial, the success 

or otherwise of the defendant, does not turn on this kind of thing, and 
very often the only value of the witness’s name being given as opposed 
. to it being withheld is that if it is published up and down the country 
other witnesses m^y discover that they can help in regard to the case and 
, , come forward.” 

1. Naresh Shridhar Mirojkar v. State of Maharashtra, 1967 SC 1 (8). 

2. (1966) 3 SCR 744 : 1967 SC I. ' 

3. Ibid. 

4. Suptd. A Remembrakter- of ‘Legal AjJ'airs v. S. Bhowmhki 1981 SC 917 (921). 

5. (1975) 1 All ER 142. ’ < ' 
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15*11. Article 21 and Prisoners. 

The courts possess, and must exercise, jurisdiction to review disciplinary 
decisions until Parliament expressly says otherwise. Heavy stress is laid on 
the issues of principle involved. While prisoners are subject to a 
special regimen and have a special status, they are not entirely denuded 
of all the fundamental rights which are inherent in our constitution. 
The rights of a citizen, however circumscribed by a penal sentence or 
otherwise, must always be the concern of the courts unless their jurisdiction is 
clearly excluded by some statutory provision. The courts are in general the 
ultimate custodians of the rights and liberties of the subject whatever his status 
and however attenuated those rights and liberties may be as the result of some 

punitive or other process An essential characterstic of the right of a 

subject is that it carries with it a right of recourse to the courts unless some 
statute decrees otherwise. What should be the nature and measure of the 
relief accorded must be a matter for the courts. Public policy or expediency 
as well as merits may be factors to consider and they may influence the answer 
to any application for relief ; but to deny jurisdiction on the ground of 
expediency seems to me... to be tantamount to abdicating a primary function of 
the judiciary. > 

15 12. Articles, 14, 19 and 21 — Handcuffing of Prisoners. 

The Court of Appeal’s decision^ brings English law into line with that in 
several other common law jurisdictions. The judgments of Megaw and 
Shaw, L.JJ. drew upon the New Zealand Supreme Court unreported case of 
Daemar v. Hall^ in favour of reviewability, a conclusion also reached in 
Canada and the United States. In Ireland, too, unreported decisions treat the 
applicability of natural justice and judicial review to prison discripline as 
axiomatic. The Supreme Court lias recently deplored the practice of bringing 
matters of prison administration before the courts by way of habeas corpus, 
but it did not suggest that such' questions were not justiciable. O. Higgins, 
C. J. said : 

“ applications under Article 40*4 (of the Constitution) are not 

suitable for the judicial investigation of complaints as to conviction, 
sentence and conditions of detention which faji short of that requirement 
(that the detention is not in accordance with law.”) These fall to be 
investigated, where necessary, under other forms of proceedings”. 

“One had difficulty” said Mr. Casey “in believing that the state of English 
prison discipline. was so fragile and parlous as to require the Divisional Court's 
“Hands off” doctrine. Far from producing the dire results feared by Lord 
Widgery and his colleagues, the availability of judicial review may have beneficial 
effects. It is, after all, a means of ensuring that disciplinary decisions will be fair 
and intra vires. Refusal to intervene could easily become a charter for arbitrari- 
ness and illegality, which could generate resentments much more dangerous 
to good order than any possible involvement of the courts. Thus, the 
Court of Appeal’s decision may be as practical as it is principled”.^ 

.Article 21, after the landmark case in Maneka Gandhi^ followed by Sunil 

1. Modem Law Review, Vol. 42 p. 469. 

2. Wolf V. McDotmeli, 4li VS 539. 

3. (1979)2 WLR 42. 

4. The Modem Law Review Vol. 42, (1979) p. 468-70. 

5. (1978; 1 5CC 248 : 1978 SC 597. 
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Ai/ra ’5 case^ is the sanctuary of human values, prescribes fair procedure and 
forbids barbarities, punitive or processual. 

Handcuffing is prima facie inhuman and, therefore, unreasonable, is over- 
harsh and at the first flush, arbitrary. Absent fair procedure and objective 
monitoring, to inflict ‘irons’ is to resort to zoological strategies repugnant to 
Article 21.® 

In Prem Shanker v. Delhi Administration,^ Krishna Iyer, J. said. “We 
lay down as necessarily implicit in Articles 14 and 19 that when there is no 
compulsive need to fetter a person’s limbs, it is sadistic, capricious, despotic 
and demoralising to humble a man by manacling him. Such arbitrary conduct 
surely slaps Article 14 on the face. The minimal freedom of movement which 
even a detai nee is entitled to under Article 19 cannot be cut down cruelly 
by application of handcuffs or other hoops. It will be unreasonable so to do 
unless the State is able to make out that no other practical way of forbidding 
escape is available, the prisoner being so dangerous and desperate and the 
circumstances so hostile to safe-keeping.” Now whether handculTs or other 
restraint should be imposed on a prisoner is primarily a matter for the decision 
of the authority responsible for his custody. It is a judgment to be exercised 
with reference to each individual case. It is for that authority to exercise its 
discretion, and I am not willing to accept that the primary decision should 
be that of any other. The matter is one where the circumstances may change 
from one moment to another, and inevitably in some cases it may fail to 
the decision of the escorting authority midway to decide on imposing a 
restraint on the prisioner. “1 do not think that any prior decision of an 
external authotity can be reasonably imposed on the exercise of that power. 
If it is a constitutional mandate that no prisoner shall be handcuffed or 
fettered routinely or merely for the convenience of the custodian or escort and 
this was declared to be the law — the distinction between classes of prisoners 
become constitutionally obsolete. Apart from the fact that economic 
and social importance cannot be the basis for classifying prisoners for purpses 
of handcuffs or otherwise, how could it be assumed that a rich criminal or 
under-trial was any different from a poor or pariah convict or under-trial in the 
matter of security risk ? An affluent in custody may be as dangerous or des- 
perate as an indigent, if not more. He may be more prone to be rescued than 
an ordinary person. It would be arbitrary and irrational to classify prisoners 
for purposes of handcuffs, into ‘B’ class and ordinal class. No one shall be 
fettered in any form based on superior class differentia, as the law treats them 
equally. It is brutalising to handcuff a person in public and so is unreason- 
able to do so. Of course, the police escort will find it comfortable to fetter 
their charges and be at ease but that is not a relevant consideration.” 

The heavy deprivation of personal liberty must be justifiable as reason- 
able restriction in the circumstances. Ignominy, inhumanity and affliction, 
implicit in chains and shackles are permissible, as not unreasonable, only if 
every other less cruel means is fraught with risks or beyond availability. So 
it is that to be consistent with Articles 14 and 19 handcuffs must be the Iasi 
refuge, not the routine regimen. If a few more guards will . suffice, then no 
handcuffs. If a close watch by armed policemen will do, then no handcuffs. 
If altcina;tive measures may be provided, then no iron bondage. This is the 
legal norm.^ 

1. 1978 ,SC 1675. 

2. Prem Shanker v. Delhi Administration, 1980 SC 1535 (1541). 

3. 1980 SC 153^. 

4. 1980 SC 1547, para 41. 

F. 38 ' 
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15‘13. Article 21 — Right to engage Lawyer. 

It is the constitutional right of every accused person who is unable to 
engage a la^er and secure legal services on account of reasons such as 
poverty, idigence or incommunicado situation to have free legal services 
provided to him by the State and tiie State is under a coostitutioMl 
mandate to provide a lawyer to such accused person if the needs of justice so 
require.^ 

Every State Government will take prompt steps to carry out its consti- 
tutional obligation to provide free legal services to every accused person who 
is in peril of losing his liberty and who is unable to defend himself through 
a lawyer. If free legal services are not provided to such an accused, the 
trial itself may run the risk of being vitiated as contravening Article 21 and 
every State Government ought to try to avoid such a possible eventuality.^ 

It is now well settled, as a result of the decision of the Supreme Court 
in Maneka Gandhi v. Union of India^ that a procedure which does not make 
available legal services to an accused person who is too poor to afford a 
lawyer and who would, therefore, have to go through the trial without legal 
assistance cannot possibly be regarded as ‘reasonable, fair and just. It is an 
essential ingredient of reasonable, fair and just procedure to a prisoner who 
is to seek his liberation through the court’s process that he should have legal 
services available to him. The Court pointed out in M. H. Hoskot v. State of 
Maharashtra.* “Judicial justice, with procedural intricacies, legal submissions 
and critical examination of evidence, leans upon professional expertise : and 
a failure of equal justice under the law is on the cards where such supportive 
skill is absent for one side. Our judicature, moulded by Anglo-.A.merican 
models and our judicial process, engineered by kindred legal technology, 
compel the collaboration of lawyer-power for steering the wheels of equal 
justice under the law.’’ Free legal services to the poor and the needy is an 
essential element of any ‘reasonable, fair and just’ procedure. Black, J. 
observed in Gideon v. Wainwright.^ 

“Not only these precedents but also reason and reflection require 
us to recognise that in our adversary system of criminal justice, any 
person held into court, who is too poor to hire a lawyer cannot be 
assured a fair trial unless counsel is provided for him. This seems to 
us to be an obvious truth. Governments, both State and Federal quite 
properly spend vast sums of money to establish machinery to try defen- 
dants accused of crime. Lawyers to prosecute are eve^where deemed 
essential to protect the public’s interest in an orderly society. Similarly, 
there are few defendants charged with crime, few indeed, who fail to 
hire the best lawyers they can get to prepare and present their defences. 
Tliat Government hires lawyers to prosecute and defendants who have 
tbs money hire lawyers to defend are the strongest indications of the 
wide-spread belief that lawyers, in criminal courts are necessities, not 
luxuries. The right of one charged with crime to counsel may not.be 
deemed fundamental and essential to fair trials in some countries, 'but 
is in ours. From the very beginning State and national constitutions 
and lawsliave laid great emphasis on the procedural and substantive 

1. Huuainarakhatoon V. Slate of Bihar, 1979 SC 1377(1380). 

^ IbU. 

3. (1978) 1 see 248 : 1978 SC 397. quoted in 1979 SCjlJOO (1373). 

4. (1978) 3 SCR 344: 1978 SC 1348. 

5. (1969 372 US 333 : 9 L ed 2d 799. quoted in 1979 SC 1309 (1373). 
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safeguards designed to assure fair trials before impartial tribunals in 

which every defendant stands equal before the law. This noble ideal 

cannot be realised if the poor man charged with crime has to face his 

accusers without a lawyer to assist him.” 

15 14 . Right to Legal Aid. 

The philosophy of legal aid as an inalienable element of fair procedure 
is evident from Mr. Justice Brennan’s^ well known words ; “Nothing rankless 
more in the human heart than a brooding sense of injustice. Illness we can 
put up with. But injustice makes us want to pull things down. When only 
the rich can enjoy the law, as a doubtful luxury, and the poor, who need it 
most, cannot have it because its expense puts it beyond their reach, the threat 
to the continued existence of free democracy is not imaginary but very real, 
because democracy’s very life depends upon making the machinery of justice 
so effective that every citizen shall believe in and benefit by its impartiality and 
fairness.^ 

More recently, the U. S. Supreme Court, in Raymond Hamlin^ has 
extended this processual facet of poverty Jurisprudence, Douglas, J. there 
explicated : “The right to be heard would be, in many cases of little avail 
if it did not comprehend the right to be heard by counsel. Even the intelligent 
and educated layman has small and sometimes no skill in the science of law. 
If charged with crime, he is incapable, generally, of determining for himself 
whether the indictment is good or bad. He is unfamiliar with the rules of 
evidence. Left without the aid of counsel he mav put on trial without a 
proper charge, and convicted upon incompetent evidence, or evidence irrelevant 
to the issue or otherwise inadmissible. He lacks both the skill and knowledge 
adequately to prepare his defence, even though he has a perfect one. He 
requires the guiding hand of counsel at every step in the proceedings against 
him. Without it, though he be not guilty, he faces the danger of conviction 
because he does not know how to establish his innocence If that be true of 
men of intelligence, how much more true is it of the ignorant and illiterate or 
those of feeble intellect”. 

The widespread insistence on free legal assistance, where liberty is 
in jeopardy, is obvious from the Universal Declaration of Human Rights: 

“Art. 8. Everyone has the right to an effective remedy by the competent 
national tribunal for acts violating the fundamental rights granted by 
the Constitution or by law”. 

Article 14 (3) of the International Covenant on Civil and Political Rights 
guarantees to everyone : “the right to be tried in his presence, and to defend 
himself in person or through legal assistance of his own choosing, to be 
inform:d if he does not have legal assistance, of his right; and to have legal 
assistance assigned to him in any case where the interests of justice shall 
reqmire, and without payment by him in any such case if he does not have 
sumcient means to pay for it.” 

The court should consider the probable sentence that will follow if a 
conviction is obtained. The more serious the likely consequences, the greater 

is the probability that a lawyer should be appointed The court should 

consider the individual factors peculiar to each case. These of course, would 

1. Legal Aid and Legal Education, p. 94. 

2. Hoskot V. State of Mak iraahtra, 1978 SC 1548 (1555). 

3. 32 L ed. 2d. 530 (535) ; 1978 SC 1548. 



15 . 14 . 


SOO Canstitution of India 

be tbe most diiT^cult to anticipate. One relevant factor would be the com- 
petency of the 111.1 ividual defendant to present his own case.^ 

The State shall secure that the operation of the legal system promotes 
justice, on a basis of equal opportunity, and shall in particular, provide free 
legal aid, by suitable legislation or schemes or in any other way, to ensure that 
opportunities for securing justice are not denied to any citizen by reason of 
economic or other disabihties.^ 

^ . The Supreme Court pointed out in Hussainara KhatoorCs^ case that the 
right, to free legal services is clearly an essential ingredients of. reasonable, fair 
^^ndjji^t procedure for a person accused of an offence and it must be hejd 
Implicit in the guarantee of Article 21 and the State is under a constitutional 
ipandate to provide a lawyer to an accused person if the circumstances of the 
case and the needs ot justice so, require, provided of course the accused person 
does not object to the provision of such lawyer. It is unfortunate that though 
the Supreme Court declared the right to legal aid as a fundamental right of 
an accused person by a process of judicial construction of Article 21, most of 
the States in the country have not taken note of this decision and provided 
free legal services to a person accused of an offence. 

The State is under a constitutional mandate to provide free legal aid to 
an accused person who is unable to secure legal services on account of indi- 
gence aqd whatever is necessary for this purpose has to be done by the State. 
The State may have its financial constraints and its priorities in expenditure 
but» »s pointed out by the Court in Rhem v. Malcolm^ “the . law does not 
permit any Government to deprive its citizens of constitutional rights on a 
plea of poverty” and to quote the words of Blackmum, . J., in Jackson v. 
Rishop, ' “humane considerations and constitutional requirements are not in 
^is day to be measured by dollar considerations.” Moreover,, this constitu- 
Journal obligation to provide free legal services to an indigent accused does . hot 
ftfise only when the trial commences but also attaches when the accused is for 
tJie first time produced before the Magistrate. It is elementary that the jeopardy 
to nis personal liberty arises as soon as a person is arrested and produced 
before a Magistrate, for it is at that stage that he gets the first opportunity to 
■apply for bail and obtain his release as also to resist remand to police or jail 
custody. That is the stage at which an accused person needs competent legal 
^qdvice and representation and no procedure can be said to be reasonable, fair 
.and just which denies legal advice and representation to him at this stage. We 
must, therefore, hold that the Stage is under a constitutional obligation to 
provide free legal services to an indigent accused not only at the stage of trial 
but also at the stage when he is first produced before the magistrate as also 
.when he is remanded from time to time”. 

Right of a detenu to consult a legal adviser. 

The right of a detenu to cousult a legal adviser of his choice for any 
purpose not necessarily limited to defence in a criminal proceeding but also 
for securing release from preventive detention or filing a writ petition or prose- 
cuting any claim or proceeding, civil qr criqainal, is obviously include in the 

\ ' 1. Jon Richard 'Argersinger v. Raymond Uamtin, 407 US 25 : 32' L ed 2Dd 530 (535-36) 

aad' 554 : Hussainara- KhatoOn v. State of Bihair, 1979 SC 1369 (1374). 

2. Directive Principles Art 39 A. 

3. 1979 SC 1369 quoted .in^A/in/r/ v. State of Bihar, 1981 SC 928 (930). 

4. 377 F Supp. 995, quoted in 1981 SC 931. . 

5. 404 F Supp. 2d. 571, quoted in 1981 SC 931. 



301 


15.16. Protection of Ltfe and Personiii^berty 

right to live with human dignity and is also part of personal liberty and the 
detenu cannot be deprived of this right nor can this right of the detenu be 
interfered with except in accordance with reasonable, fair and just procedure 
established by valid law. A prison regulation may, therefore, regulate the 
right of a detenu to have interview with a legal adviser in a manner which is 
reasonable, fair and just but it cannot prescribe an arbitrary or unreasonable 
procedure for regulating such an interview and if it does so, it would be viola- 
tive of Articles 14 and 21.^ 

In Francis Coralie v. Union Territory,'^ the legal adviser under the rules 
could have interview with the detenu only by prior appointment after obtain- 
ing the permission of the District Magistrate. The Supreme Court held that 
the rule regulating the right of a detenu to have interview with a legal adviser 
of his choice was violative of Articles 14 and 21 and as such unconstitutional 
and void. It would be quite reasonable if a detenu were to be entitled to have 
interview with his legal adviser at any reasonable hour during the day after 
taking appointment from the Superintendent of the Jail, which appointment 
should be given by the Superintendent without any avoidable delay. The 
interview need not necessarily take place in the presence of a nominated officer 
of Customs/Central Excise/Enforcement but if the presence of such officer can 
be conveniently secured at the time of interview without involving any post- 
ponement of the interview, then such officer and if his presence cannot be 
so secured, then any other Jail official may, if thought necessary, watch the 
interview but not so as to be within hearing distance of the detenu and the 
legal adviser. 

15*16. Marriage — Personal liberty. Procreation of children 

What more important personal right could there be in a citizen than that 
to determine in marriage his attitude and resolve his mode of life concerning 
the procreation of children ? Whist ‘personal rights’ are not set out speci- 
fically, it is scracely to be doubted that in our society the right to privacy is 
universally recognised and accepted with possibly the rarest of exceptions and 
the matter of marital relationship must rank as one of the most important of 
matters in the realm of privacy.® 

The individual has natural and human rights over which the State has no 
authority and the family as the natural primary and fundamental unit group of 
society has rights as such which the State cannot control. At the same time, 
however, it is true that the State is the guardian of the common good and that 
the individual, as a member of society, and the family, as a unit of society, 
have duties and obligations to consider and respect the common good of that 
society.* 

Fourteenth Amendment of the American Constitution provides that no 
State shall deprive any person of life liberty or property without due process 
of law. Art 21 is almost in the same terms. The only difference is that 
Art. 21 uses the expresion in place of “due process of law.’’ In place of 
liberty. Art 21 .has used the expression personal liberty hut it makes no 
difference. .... 

Right to Property was protected as a Fundamental right. Now it is pro- 
tected under Article 300-A. 

1. 1981 SC 754. 

2. 1981 SC 746 (753-54). 

3. CCL Cases, p. 401. 

4. CCL Cases, p. 399-409. 
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The U.$. Supreme Court considered the meaning of liberty in Myer v. 
Nebraska,^ while this court has not attempted to define with exactness the liberty 
thus guaranteed, the term has received much consideration and some of the 
included things have been deliberately stated without doubt, ^it denotes not 
merely freedom from bodily restraints but also the right of the individual to 
contract, to engage in any of the common occupation of life to acquire useful 
knowledge to marry, establish a home to bring up children to workship God to 
the dictates of his our conscience and generally to enjoy those privileges long 
recognised at common law as essential to the orderly pursuit of happiness of 
free men. 

/ 

Our Constitution has specifically named freedom of liberties but it is 
impossible to enumerate all liberties and therefore Art. 21 was enacted as a sort 
of residuary article protecting all liberties which a person might need to secure 
happiness. It is submitted and all the expression personal liberty should be 
construed more liberally. 

The United States Supreme Court in numerous decisions have recognised a 
right of privacy guaranteed by the Furteenth Amendment perssonal rights that 
can be deemed fundamental or iinplict in the concept of ordered liberty. This 
privacy right encompasses and protects the personal intimacies of the home, 
the family marriage, motherhood procreation and child rearing.^ 

Rights of Parents. 

For the welfare of his Ideal Commonwealth, Plato suggested a law which 
should provide : “That the wives of our guardians are to be common, and 
their children are to be common, and no parent is to know his own child 

nor any child his parent The proper olHcers will take the offspring of the 

good parents to the pen or fold, and there they will deposit them with certain 
nurses who dwell in a separate quarter ; but the offspring of the inferior, or 
of the better when they chance to be deformed, will be put away in some 
mysterious, unknown place, as they siiould be”. In order to submerge the 
individual and develop ideal citizens. Sparta assembled the males at seven 
into barracks and intrusted their subsequent education and training to ofRcial 
guardians. Although such measures have been deliberately approved by men 
of great genius, their ideas touching the relation between individual and s tate 
were wholly different from those upon which our institutions rest ; and it 
hardly will be affirmed that any legislature could impose such restrictions upon 
the people Of a state without doing violence to both letter and spirit of the 
Constitution 

In Meyer v. Nebraska* Meyer was charged for teaching subjects 
in the German language to a child of ten years in breach of the provisions of 
the Act relating to the teaching of foreign languages in the state of Nemberaska. 
The challenged statute forbade the teaching in School of any subject except 
in English also the teaching of any other languages until the pupil had 
successf^ully passed the eighth grade which was not usually accomplished 

1. 67 Led 1042. 

2. Paris Adult Theatre v. Slaton, 37 L ed 2d 446 462 ; Griswold Connecticut, 14 L ed 2d 
510 i Prince v. Massachusselts, SSL ed 645 : Pierce'/. Society of Sisters, &it,td\0n0 
Meyer v. Nebraska, 67 L ed 1042. 

3. Meyer v. State of Nebraska, 67 L ed 1042 (1046). 

^4. /AW. p. 1046. 
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before the age of twelve. The Supreme Court held that “the protection of 
the constitution extends to all those who speak other languages as well as 
to those born with English on the tongue and the statute as applied was 
arbitrary, and without reasonable relation to any end the competency of 
the state. 

An Oregan statute of 1922 required that every parent, guardian of a 
child between eight and sixteen years to send him “to a public School. The 
validity of the statute was challenged in Pierce v. Society of Sisters of Holy 
Names. ^ 

Me. Reynods, J., speaking for the court said : “Under the doctrine 
of Meyer v, Nebraska^, we think it entirely plain that the Act of 1922 
upreasonably interferes with the liberty of parents and guardians to direct the 
upbringing and education of children under their control. As often hereto- 
fore pointed out rights guaranteed by the Constitution may not be abridged by 
legislation which has no reasonable relation to some purpose within the 
competency of the state. The fundamental theory of liberty upon which all 
Governments in this Union repose excludes any general power of the state to 
standardize its children by forcing them to accept instruction from public 
teachers only. The child is not the mere creature of the state ; those who 
nurture him and direct his destiny have the right, coupled with the high duty, 
to recognize and prepare him for additional obligations”.® 

The State recognises the parents as the natural guardians of the children 
of the family and as those in whom the authojity of the family is vested and 
those who shall have the right to determine how the family life shall be con- 
ducted having due regard to the rights of children It is a matter exclu- 

sively for the husband and wife to decide how many children they wish to 
have. Husband and wife have a correlative right to agree to have no children. 
What may be permissible to the husband and wife is not necessarily permissible 
to the State. For example, the husband and wife may mutually agree to 
practise either, total or partial abstinence in their sexual relations. If the 
State were to attempt to intervene to compel such abstinence it would be an 
intolerable and justifiable intrusion into the privacy of the matrimonial bed- 
room. On the other hand, any action on the part of cither the husband and 
wife or of the State to limit family sizes by endangering or destroying human 
life must necessarily not only be an oficnce against the guaranteed rights of 
the human life in question.^ 

The sexual life of a husband and wife is of necessity and by its nature 
an area of particular privacy The question of whether the use of contra- 

ceptives by married couples within their marriage is or is not contrary to the 
moral code or codes to which they profess could not justify State interven- 

tion. Similarly the fact that the use of contraceptives may offend against the 
moral code of the majority of the citizens of the State would not per se justify 
an intervention by the State to prohibit their use within marriage. The pri- 
vate morality of its citizens docs not justify intervention by the State into the 
activities of those citizens unless and until the common goods requires it. 
If this right (of marital privacy) cannot be directly invaded by the State it 
follows that it cannot be frustrated by the State’s taking measures to ensure 
that the exercise of that right is rendered impossible. State may be justified 

1. 69 L ed 1070. 

2. 67 Led 1042(1046). 

. 3. Pierce-y, Society of Sisters of Holy Names, 69 L ed 1071 (1078), 

4. CCL Cases, p. 401. 
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in a case where the public good requires it, as for example a dangerous fall in 
population threatening the life or the essential welfare of the State, to take 
such steps to ensure that in general that even if married couples could not be 
compelled to have children they could at least be hindered in their endeavours 
to avoid them.^ 

Similarly in the case of over-population the State may not be denied the 
right to resort to family planning. 

Justice Harlan’s dissenting opinion in Poe v. UUman* stated that the 
thesis ; “The full scope of the liberty guaranteed by the Due P^cess Clause 
cannot be found in or limited by the precise terms of the specific guarantees 
eslewhere provided in the Constitution. This ‘liberty’ is not a series of isolated 
points pricked out in terms of the taking of property ; the freedom of speech, 
press, and religion ; the right to keep and bears arms ; the freedom from 
unreasonable searches and seizures ; and so on. It is a rational continuum 
which, broadly speaking, includes- a freedom from all substantial arbitrary 
impositions and purposeless restraints, and which also recognizes, what certain 
interests requires particularly careful scrutiny of the state needs to justify 
their abridgement.” The history of the framing and ratification of the Con- 
stitution and of the Bill of Rights leaves little doubt about the correctness of 
Justice Harlan’s proposition. Indeed, James Madison introduced the ninth 
amendment in specific response to the arguments of Hamilton and others that 
enactment of a Bill of Rights might dangerously suggest “that those rights 
which were not singled out, were intended to be assigned into the hands of the 
General Government, and were consequently insecure.” 

The case of Griswold v. Connecticut^ presented the question whether a 
married couple could be sent to jail by the State of Connecticut for using con- 
traceptive s. 

The Court held that Connecticut’s law was unconstitutional. Justice 
Douglas’ opinion for the Court relied on “the zone of privacy created by 
several fundamental constitutional guarantees,’’ explaining that “specific 
guarantees in the Bill of Rights”— he was referring to the first, third, fourth, 
and ninth - “have penumbras, formed by emanations from those guarantees 
that help give them life and substance.” 

Physical survival is certainly as “indisposeable” to the enjoyment of 
other freedoms as are speech or voting. One must be able to express oneself 
to protest the violation of other rights, but to express oneself one needs at 
least a decent level of nourishment, shelter, clothing, medical care, and educa- 
tion. To have those things, one needs either employment or income support. 
Too easily government may purchases the silent acquiescence of the deprived 
in their own constitutional undoing. People who cannot buy bread cannot 
follow the suggestion that they eat cake ; people bowed under the weight 
of poverty are unlikely to stand up for their constitutional rights. 

The day may indeed come when a general doctrine under the fifth and 
fourteenth amendments recognizes for each individual a constitutional right to 
a decent level of affirmative governmental protection in meeting the basic 
human needs of physical survival and security, health and housing, work and 
schooling. 

1. O. IL. Cases, p, 400, 

2. 367 US 497 : 62 Led 2d 989 (1019). 

3. 381 US 479 : 14 Led 510(314) quoted is Tribe’s American Constitutional Uw 
p. 560-574). 
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But despite straws in the wind and strands of doctrine pointing in this 
general direction, that time has not yet come, and constitutional lawyers must 
continue to struggle with less sweeping solutions and more tentative doctrinal 
tools.* 

15.18. Article 21 and Section 302 /. P. C. — Guidelines for inflicting capital 
punishment. 

The Supreme Court in Bachan Singh v. State of Punjab,^ by a majority 
judgment rejected the challenge to the constitutionality of the impugned 
provisions contained in Section 302 Indian Penal Code and 354 (B) of the Code 
of Criminal Procedure. It was, however, observed that a “real and abiding 
concern for the dignity of human life postulates resistence to taking a life 
through laws’ instrumentalities. That ought not to be done save in the rarest 
of rare cases. 

Justice Bhagwati, J., in a separate judgment expressed his view that he 
would strike down Section 302 as unconstitutional and void in so far as it pro- 
vides for irapo.'ition of death penalty as an alternative to imprisonment for life. 

In Rajendra Prasad v. State of U. P.® V. R. Krishna Iyer, J. observed : 
“The main focus of our judgment is on this poignant gap in ‘human rights juris- 
prudence’ within the limits of the Penal Code, impregnated by the Constitution. 
To put it pithily, a world order voicing the worth of the human person, a culturnl 
legacy charged with compassion, an interpretative liberation front colonial 
callousness to life and liberty, a concern for social justice as setting the sights 
of individual justice, intere.st with the inherited tax of the Penal Code to yield 
the goals desiderated by the Preamble and Articles 14, 19 and 21.” 

According to Kailasam, J., the challenge to the award of the death 
sentence as violative of Arts. 19,14, and 21, was repelled by the Constitution 
Bench in Jagmohan’s^ case. 

15.19. Vaccination — Public Health etc. 

To safeguard the public health, safety, welfare a moral is one of the 
most basic of the governmental powers. Yet its exercise always raises serious 
questions because that exercise invariably involves a clash between the rights 
that are fundamental to a society. Can Government prevent to spreading all 
epedimics by requiting all persons, regardless of religious scruples or 
dangerous to their own health, to submit to their vaccination ? Can Govern- 
ment protect against protectiveness and drug addiction by prohibiting the 
sale of liquors, breweries, hard narcotics etc ? Can Government protect 
the life of a woman to control her own body ? Can Government protect 
morals by forbidding sale of devices that prevent conception ? Can Govern- 
ment protect morals by out laying homosexual relations between consenting 
adults or hetrosexual relations between unmarried person. Can the State grant 
against the spread of mental illness, crime or poverty by feeble minded habitual 
criminals or those who seems genetically unable to cope in society to 
submit to sterlization ? Can the Government force sterlizationo f married 
peopte in order to check the growth of population ? To what length can 

1. Laweence H. Tribe... American Constitutional Law, p. 574. 

2. 1980 SC 898. 

3. (1979) 3 SCR 78 : 1979 SC 916. 

4. 1973 SC 947. 
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Government go to obtain evidence against criminals to punish those convicted 
of crime like a rape and murder. 

Our Constitution does not provide explicit help in resolving these kinds of 
problems, but f^or liberal democratic society after all has a real and fundamen- 
tal interest in protecting individual liberty as well as public health, morals and 
safety. Indeed the very notion of a written constitution and Judicial review 
indicates that the governmental or even majoritan concept of what public 
demand should be, does not automatically take precedence over individual liberty 
Moreover, the dignity of a man forms one of the fundamental principles on 
which Constitutional democracy is granted. 

15 . 20 . When Bail to be given. / 

The significance and sweep of Article 21 make the deprivation of liberty 
a matter of grave concern and permissible only when the law authorising it 
is reasonable, even handed and geared to the goals of community good and 
State necessity spelt out in Art. 19. Reasonableness postulates intelligent care 
and predicates that deprivation of freedom by refusal of bail is not for punitive 
purpose but for the bi-foca 1 interests of justice to the individual involved and 
society affected. “We must weigh” said Krishna Iyer, J., “the contrary 
factors to answer the test of reasonableness, subject to the need for securing 
the presence of the bail applicant. It makes sense to assume that a man on 
bail has a better chance to prepare or present his case than one remanded in 
custody. And if public justice is to be promoted, mechanical detention should 
be demoted. In the United States, which has a constitutional perspective 
close to ours, the function of bail is limited, community roots of the applicants 
are stressed. The considerable public expense in keeping in custody where 
no danger of disappearance or disturbance can arise is not a negligible con- 
sideration. Equally important is the deporable condition, verging on the in- 
human, of our sub-jails, that the unrewarding cruelty and expensive custody of 
avoidable incarceration makes refusal of bail unreasonable and policy favouring 
release justly sensible.”^ 

Thus conditions may be hung around bail orders, not to cripple but to 
protect. Such is the holistic jurisdiction and humanistic orientation invoked 
by the judicial discretion correlated to the values of our Constitution.^ 

A circumstance of some consequence, when considering a motion for bail, 
is the period in prison already spent and the prospect of the appeal being 
delayed for hearing. The delicate light of the law favours release unless 
countered by the negative criteria necessitating that course. The corrective 
Instinct of the law plays upon release orders by strapping on to them pro- 
tective and curative conditions. A heavy bail from a poor man is obviously 
wrong. Poverty is society’s malady and sympathy, not sternnes, is the judicial 
response. The Judge further said : “So long as this court is not in a position to 
hear the appeal of an accused within a reasonable period of time, the Court 
should ordinarily unless there are cogent grounds for acting otherwise release the 
accused on bail in cases where special leave has been granted to the accused to 
appeal against his conviction and sentence."* 

15 . 21 . To Keep in jail for indefinite period. 

To put a man in prison and forget his personhood 'thereafter, to deprive 
a man of his personal liberty for an arbitrary period without monitoring by 

1. Bobu Sing V, State of V. P., 1978 SC 527 (531): 

2. lbld., 9 :n\. 

S. IbU.Jp.6n. 
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the law, to put a man in continued custody unmindful of just fair and reason- 
able procedure— these shake the faith of the rule of law and militate against 
the mandates of Part III of the Constitution. *■ 

15 . 21 . Punishment. 

Punishment is a matter of Penal policy in constitutionality and so 'it is in 
a sense out of bounds for judicial advice. If a sentence is prescribed as a 
mandatory minimum, and that is too cruel to comport with Article 21 and that 
too torturesom; to be reasonably justifiable or socially defensible under Art. 19 
then a case for judicial review may arise.® 

15 . 22 . Death Sentence. 

lu Ja^mohan Singh v. State of U. P.,® the question of constitutional 
impermissibility of the death sentence for murder was considered. Palekar, J. 
s neaking for the court said : “Not a few are found to hold that life imprison- 
ment, especially, as it is understood in IJ S. A. is cruel. On the other hand, 
capital punishment cannot be described as unusual because that kind of 
puu'shment has been with us from ancient times .’right upto the present day 
though the number of offences for which it can be imposed has continuously 
dwindled. The framers of our Constitution were well aware of the existence 
of capital punishment as a permissible punishment under the law.” 

The Constitution-makers had recognised the death sentence as a permis- 
sible punishment an J had made constitutional provisions for appeal, reprieve 
and the like. But more important than these provisions in the Constitution is 
Article 21 which provides that no person shall be deprived of his life except 
according to procedure established by law. The implication is very clear. 
Deprivation of life is constitutionally permissible if that is done according to 
procedure established by law. In the face of these indications of constitutional 
postulates it will be very difficult to hold that capital sentence was regarded 
per se as unreasonable or not in the public interest. ^ 

The question was considered by a Bench of three Judges, Aiyer, D. A. 
Desai and Kailasham, JJ.. in R jjen.ira Prasad s case. * In this case the 
majority (Aiyer & Desai, JJ.) opined : 

“The only correct approach is to read into Section 302, I. P. C. and 
Section 354 (3), Cr. P. C., the human rights and humane trends in the Consti- 
tution. So examined, the right to life and the fundamental freedoms is 
deprived when he is hanged to death, his dignity is defiled when his neck is 
noosed and strangled.” 

It is constitutionally permissible to swing a criminal out of corporal 
existence only if the security of State and society, public order and the interests 
of the general public compel that course as provided in Article 19 (2) to (6).^ 

Kailashan, J,, dissented and followed Jagmohan Singh's case. 

1. Mantoo Maiumdar v. State of Bihar, 1980 SC 845 (848). 

2. tnderjeet Singh v. State U.P , 1979 S C 1867 (1868) obiter. 

3. 1073 SC 947(952). 

4. 1973 SC 947 (952). 

5. (1979) 3 SCR 646 : 1979 C 916, 

6. 1980 SC 904. 
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In Bachan Sii^h v. State of Punjab,^ the question about the constitu- 
tionality of Section 302 Indian Penal Code was (^nsidered by a Bench of five 
Judges (Chandrachud, C. J., Bhagwati, Sarkaria, Gupta and Untwalia, JJ.). 
The majority judgment was delivered by Sarkaria, J. The Supreme Court, 
rejected the challenge to the constitutionality of Section 302 Penal Code and 
354 (3) of the Code of Criminal Procedure. Bhagwati, J. dissenting said : 
“I am of the view that Section 302 of the Indian Penal Code in so far as 
it provides for imposition of death penalty as an alternative to life sentence 
is ultra vires and void as being violative of Articles 14 and 21 of the Constitu- 
tion since it does not nrovide any legislative guidelines as to when life should 
be permitted to be extinguished by imposition of death sentence. 

I would therefore strike down Section 302 as unconstitutional and void 
in so far as it provides for imposition of death penalty as an alternative to 
impiisonment for life.^ 

In Sher Singh v. State of Punjab,'* Chandrachud, C. • J. speaking for the 
Court (3 Judges) said: “Death sentences is constitutionally valid and permussible 
within the constraints of the rule in Buchan Singh {supra). This has to be 
accepted as the law of the land. We do not all of us share the .-views of every 
one of us. And that is natural because every one of us has his own philosophy 
of law and life, moulded and conditioned by his own assessment of the perfor- 
mance and potentials of law and the garnered -experience of life. But the 
decisions rendered by this Court after a full debate have to be accepted without 
mental reservations until they are set aside’’. 

15.23. Execution of Death Sentence 

The fact that it is permissible to timpose the death sentence in appro- 
priate cases does not lead to the conclusion that ' the sentence must be 
executed in every case in which it is upheld, regardless of the events which have 
happened since the imposition or the up holding of that sentence. 

A prisoner who has experienced living death for years on end is therefore 
entitled to invoke the jurisdiction of this Court for examining the question 
whether, after all the agony and torment he has been subjected to, it is just and 
fair to allow the sentence of death to be executed. That is the true unification 
of Art. 21 of the Constitution. The horizons of Art. 21 are ever widening and 
thp final word on its conspectus shpll never have been said. So long as life lasts, 
so long shall it be the duty and endeavour of this Court to give to the provi- 
sions of our Constitution a meaning which will preveat human sufiering and 
degradation. T^herefore, Art. 21 is as much relevant at the stage of execution 
of the death sentence as it is in the interregnum between the imposition of that 
sentence and its execution. The essence of the matter is that all procedure, no 
matter what the stage, must be fair, just and reasonable. It is well-established 
that a prisoner cannot be tortuied or sabjected to unfair or inhuman treatment. 
It is ^ logical extension of the self-same i^iaciple that the death sentence, even 
if justifiably imposed, cannot be executed if supervening events make its execu- 
tion harsh, unjust or unfair. Art. 21 stands like a sentinel over human misery, 
degradation and oppression. Its voice is the voice of justice and fairplay. That 
voice can never be silenced- on the ground that the time to heed to its impera- 
tives is long since past in the story of a trial. It reverberates through all stages 

1. 1980 sc 898. 

2t Bachan Singh v» State of Punjab, 1980 SC 898 (945). 

3. 1983 SC 465 (469)* 
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— the trial, the sentence, the incarceration and finally, the execution of the 
sentence.^ 

15 . 24 . Speady Trial. 

In cases numerous to mention, the Supreme Court has released undertrial 
prisoners who were held in jail for periods longer than the period to which they 
could be sentenced, if found guilty; this jurisdiction relates to pre-trial procedure. 
In Hussainara Khatoon (AIR 1979 SC 1369) and Champalal AIR 1981 SC 1675: 
(1981 Cri LJ 1273), speedy trial was held to be an integral part of the right 
conferred by Article 2 1 : this jurisdiction relates to procedure during the trial. 
In Prabhakar Pandurang Sanzgiri, the Court upheld the right of a detenu, 
while in detention, to publish a book of scientific interest called ‘Inside the 
Atom'; in Bhuvan Mohan Patnaik, it was held that prisoners had to be affor- 
ded reasonable human conveniences and that the live-wire mechanism fixed on 
prison-walls in pursuance of administrative instructions could not be justified 
as reasonable if it violated the fundamental rights of the prisoners ; in Sunil 
Baira, solitary confinement and bar-fetters were disapproved as normal modes 
of securing prisoners. There three cases are illustrative of the Court’s jurisdic- 
tion to review prison regulations and to regulate the treatment of prisoners 
while in jail. 

In Sher Singh case, (supra) Chandrachud, C. J. speaking for the Court 
said : “Prolonged delay in the execution of a death sentence in unquestionably 
an important consideration for determining w hether the sentence should be 
allowed to be executed. But, according to us no hard and fast rule can be 
laid down as our learned Bretheren have done that “delay exceeding two years 
in the execution of a sentence of death should be considered sufficient to 
entitle the person under sentence of death to invoke Art. 21 and demand 
the quashing of the sentence of death’’. This period of two years purports 
to have been fixed in Vatheeswaran after making “all reasonable allowance 
for the time necessary for appeal and consideration of reprieve’’. With 
great respect, we find it impossible to agree with this part of the judgment. 
One has only to turn to the statistics of the disposal of cases in the High 
Court and the Supreme Court to appreciate that a period far exceeding two 
years is generally taken by those Courts together for the disposal of matters 
involving even the death sentence. Very often, four or five years elapse 
between the imposition of death sentence by the Sessions Court and the 
disposal of the Special Leave Petition or an Appeal by the Supreme Court 
in that matter. This apart from the time which the President or the Governor, 
as the case may be, takes to consider ^titions filed under Article 72 or Art. 
161 of the Constitution or the time which the Government takes to disj^se 
of applications filed under Sections 432 of 433 of the Code of Criminal 
Procedure. It has been the sad experience of Courts that no priority whatso- 
ever is given by the Government of India to the disposal of petitions filed to the 
President under Article 72 of the Constitution. Frequent reminders are issued 
by the Supreme Court for an expeditious disposal of such petitions but even 
then petitsons remain undisposed of for a long time. Seeing that the petition 
for reprieve or commutation is not being attended to and no reason is forth- 
coming as to why the delay is caused, the Supreme Court is driven to commute 
the death sentence into life imprisonment out of a sheer sense of helplessness 
and frustration. Therefore, with respect the fixation of the time limit of two 
years does not seem to us to accord with the common experience of the time 

1. Sher Singh v. State of Pmtiab, 1983 SC 465 (470)« 

2. Sher Singh State of Punjab, 1983 SC 465 (479). 

3. Ibid., P.4T0- 
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aormally consumed by the litigative process and the proceedings before the 
executive.” 1 

15 . 25 . Prison Justice A Courts. 

■ The axiom of prison justice is the Court’s continuing duty and authority 
to ensure that the judicial warrant which deprives a person of his life or liberty 
is not exceeded, subverted or stultified. It is a sort of solemn convenant 
running with the power to sentence where a prison practice or internal institu> 
tion places harsh restriction on jail life, breaching guaranteed rights the Court 
directly comes in every prison sentence is a conditioned deprivation of life and 
liberty with civilized norms built in unlimited trauma interdicted. “In this 
sense" Krishna Iyer, J. said : ‘’judicial policing of 'prison practices is 
implied in the sentencing power. The criminal judiciary have thus a duty to 
guardian their sentences, and visit the prison when necessary.”^ Deterrence 
both specific and general, rehabilitation and institutional security are a vital 
consideration. Compassion where ever possible and cruelty only where inevitable 
is the art of correctional confinement. When prison policy advances such a valid 
goal, the Courts will not interfere. True, the judge said ‘confronted with cruel 
conditions of confinement, the court has an expanded role. True the right to life 
is more than mere animal existence or vegetable subsistence. True the worth of 
the human person and dignity and divinity of every undividual inform Arts. 
19 aad,21 even in a prison setting. True constitutional provisions and municipal 
laws must be interpreted in the light of normative laws of nations, wherever 
possible and a prisoner does not forfeit his Part III rights.’’® 

15 . 26 . Burden of Proof. 

Where does the burden of proof be when the challenge to a law enacted 
by the legislature is based on violation of Art. 21. Wherever there is depriva- 
tion of life, and by life it not not only physical existence, but also use of any 
faculty or limb through which life is enjoyed and basic human dignity or of 
any aspect of personal liberty the burden must rest on the State to establish 
by producing adequate material or otherwise that the procedure prescribed for 
such deprivation is not arbitrary but is reasonable, fair and just. 

Throwing the burden of proof of reasonableness, fairness and justness on 
the State in such a case is a homage which the Constitution and the court must 
pay to the right to life. It is significant to point out that even in case of State 
action depriving a person of his personal liberty, the Supreme Court has always 
cast the burden of proving the validity of such action on the State, when it has 
been challenged on behalf of the person deprived of his personal liberty.^ 


1. Sher Singh v. State of Pmiab, 1983 SC 465 (470). 

2. Chirles Sobraj v. Suptt, of Central Jail, 1978 SC 1514 (1516). 

3. Ibid. p. 1517 

4. 1982 SC 1350 para 33. 
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16.32. Unexplaiaed delay in deciding representation. 

16.33. Repesentation to be delt with early. 

16.34. Detenu and Fundamental rights. 

16.33. Grounds to be communicated without delay. 

16.36. Effect of non>communjcation. 

16.37. Material particulars not communicated. 

16.38. Internal security. 

16.39. Advisory Board. 

16.40. Proceedings before Advisor Board. 

16.41. Treatment to detenu. 

13.42. Detenu to consult a legal Adviser. 

16.43. Sub-Clause (6) of Art. 22. 

16.44. Sub-Clause (7) of Art. 22 

16 43. Preventive detention and Criminal trial. 

16.46. Nature of Preventive detentional criminal procedure. 

16.47. Preventive detention order when detenu in jail. 

16.1 Liberty of subject and arrest 

The liberty of the subject and the convenience of the police or any other 
executive authority is not to be weighed in the scales against each other. A 
man is not to be deprived of his liberty except in due course and process of 
law. ^t is the right of every citizen to be /ree from arrest unless there is in 
some other citizen, whether a constable or not, the right to arrest him. It 
is the corrollary of the right of every citizen to be thus free from arrest that 
he should be entitled to resist arrest unless that arrest is lawful. ^ 

The arrested man is entitled to be told what is the act for which he is 
arrested. This is the fundamental principle that a man is entitled to know 
what are the facts alleged to constitute crime on his part.^ 

16.2. What constitutes arrest. 

There are a number of cases, both ancient and modern, as to what con- 
stitutes an arrest, and whereas there was a time, when it was held that there 
could be no lawful arrest unless there was an actual seizure or touching. It is 
quite clear that that is no longer the law. There may be an arrest by mere 
words, by saying “I arrest you” without any touching, provided of course that 
the accused submits and goes with the police officer. Equally it is clear that 
an arrest is constituted when any form of word is used which, in the circumst- 
ances of the case, were, calculated to bring to the accused’s notice and did 
bring to the accused’s notice, that he was under compulsion and thereafter he 
submitted to that compulsion.^ 

The arrest must be in connection with any allegation or accusation of 
any actual or suspected or apprehended commission of an offence of a criminal 
or quasi criminal nature. 

16.3. Arrest in two categories. 

Broadly speaking, arrests may be classified into two categories, namely, 
arrests under warrant issued by a court and arrests otherwise than under such 
warrants. The language of Art. 22 (1) and (2) indicates that the fundamental 
right conferred by it gives protection against such arrests as are effected other- 
wise than under a warrant issued by a court on the allegations or accusation 

1. Christie V. Leachinsty, (1971) 1 All. Bj R. 567 (576) (375). 

2. Ibid. 

3. /titfmoffv. BoorA. (1969)2 X11. E. R; 271 (273). 
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that the arrested person has, or is suspected to have, committed or is about or 
likely to commit an act of a criminal or quasi criminal nature or some activity 
prejudicial to the public or the State interest. In other words there is indica- 
tion in the language of Art. 22 (1) and (2) that it was designed to give protec- 
tion against the act of the executive or other non-judicial authority. In the 
Blitz case the arrest was made on a warrant issued, not by a court, but by the 
speaker of a State Legislature.' 

' Arrests without warrants issued by a Court call for greater protection 
than arrests under such warrants. The provision that the arrested person 
should within 24 hours be produced before the nearest Magistrate, is parti- 
cularly desirable in the case of arrests otherwise than under a warrant issued 
by the Court, for it ensures the immediate application of a Judicial mind to 
thte legal authority of the person making the arrest and the regularity of the 
pro<iedure adopted by him. In the case of arrest under a warrant issued by a 
Court, the judicial mind has already been applied to the case when the warrant 
was issued and, therefore, there is less reason for making such production 
a matter of a substantive fundmental right. 

In State of Punjab v. AJaib Singhs Das, J„ said : 

“Whatever else may come within the purview of Art. 22 (I) and (2), 
suffice it to say for the purposes of this case, that we are satisfied that 
the physical restraint put upon an abducted person in the process of 
recovering and taking that person into custody without any allegation 
or accusation of any actual or susi^cted or apprehended commission by 
that person of any offence of a criminal or quasi-criminal nature or of 
any act prejudicial to the State or the public interest and delivery of 
that person to the custody of the officer in charge of the nearest camp 
under Sec. 4 of the impugned Act cannot be regarded as arrest and 
detention within the meaning of .Art. 22 (1) and (2).”^ 

16.4. Power to arrest. 

Any police officer may, without an order from a Magistrate and without 
a warrant, arrest any person against whom a reasonable suspicion exists of 
his having been concerned in any cognizable offence.'^ 

Suspicion in its ordinary meaning is a state of conjecture or surmise 
where proof is lacking; “I suspect but I cannot prove”. Suspicion arises at 
or near the starting point of an investigation of which the obtaining of prima 
facie proof is the end. When such proof has been obtained, the police case 
is complete, it is ready for trial and passes on to its next stage. Reasonable 
Suspicion his not been equated with prima facie proof. Prima facie proof 
consists of admissible evidence. Suspicion can take into account matters that 
could not be put in evidence at all.* The protection of the public is safe- 
guarded by the Tequirement that the constable before arresting satisfy himself 
that there do in fact exist reasonable grounds for suspicion of guilt. That 
requirement is very . limited. The police are not called before acting to 'have 
any thing like a prima facie case for conviction.® 

1. State of Punjab v. Ajaib Singh, 1953 S. C. 10 (15). 

2. Ibid p.\5. 

3. Criminal Procedure Code, Sec. 41 . 

4. Shaaban Bin Hussien v. Chong Fook Kam, (1969) 3 All E. R. 1626 (1630-3). 

5. Dumbeli v. Roberts, (1944) 1 All E. R. 326 (329) per Scott. 

F.40 
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It is indeed desirable as a general rule Ibat an arrest should not be made 
until Ae case is complete. But if arrest before that were forbidden it could 
seriously hamper the police. To give power to arrest on reasonaUe suspicion 
does not mean that it is always or even ordinarily to be exercised. It means 
that there is an executive discretion. In the exercise of it many factors have 
to be considered besides the strength of the case. The possibility of escape, 
the prevention of further crime and the obstruction of police enquiries are 
examples of those factors. There is no serious danger in a large measure of 
executive discretion in the first instance because the discretion is subject 
indirectly to judicial control. There is first the power to grant blkil.^ 

The Criminal Procedure Code requires every police officer arresting any 
person without warrant to communicate to him forthwith full particulars of 
the offence for which he is arrested or other grounds for such arrest^ (b) to 
take or send without unnecessary delay before a Magistrate, having jurisdiction 
in the case or before the Officer in-charge of Police Station.^ The Code 
further enjoins the Police Officer not to detain in custody for a longer period 
than under the circumstances of the case, is reasonable and such period shall 
not, in the absence of a special order of a Magistrate under Sect. 167, exceed 
twenty four hours exclusive of the time necessary for the journey from the 
place of arrest to the Magistrate’s Court. ^ 

16.5.' How Constitution protects arrest 

Our Constitution gives protection against arrest. No person except an 
alien enemy® or a person who is arrested or detained under any law providing 
for preventive detention® who is arrested shall be detained in custody without 
being informed as soon as may be, of the grounds for such arrest nor shall he 
be denied the right to consult and.to be defended by a legal practitioner of 
his own choice.’' Every person who is arrested and detained in custody shall 
be produced before the nearest Magistrate within a period of twenty four 
hours of such arrest excluding the time necessary for the journey from the place 
of arrest to the court of the Magistrate, and no such person shall be detained 
in custody beyond the said period without the authority of Magistrate.® 

The Criminal Procedure Code contains analogous provisions but 
our Constitution makers were anxious to make these safeguards as an integral 
part of fundamental rights. Dr. Ambedkar while moving for insertion of 
Article 15- A in the draft Constitution which corresponds to Article 22 said : 
“Article 1 5- A merely lifts from the provision of the Criminal Proc^ure Code 
two of the most fundamental principles which every civilised country follows 
as principles of international justice. It is quite true that these two provisions 
contained in clause (1) and clause (2) are already to be found in the Criminal 
Procedure Code and thereby it might be said that we are really not making 
any necessary fundamental change. But we are, making a fundamental 
change because what we are dding by the introduction of Art. 15-A is 

1. Shaaban Bin Hustien v. Chong Fook Kam, (1969) 3 Ail. B. R. 1626 (1630). 

2. Section 50. 

3. Section 56. 

4. Section 57. . 

5. Constitution of iHiia, Alt. Hi}) {a), 

6. Constitution of Usdia, Art. 22 ( 3) (6). 

7. Comtitutioh afUsdia, At t. 22 (1). 

8. Consttttameftndio^ Art. 21 (.2). 
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to put a limitatioa upoa the authority both of Parliament as well as of the 
Provincial Legislature not to abrogate these two provisions, because they are 
now introduced in our Constitution itself.” The two requirements of clause 
(l)ofArtical 22 are meant to afford the earliest opportunity to the arrested 
person to remove any mistake misapprehension or misunderstanding in the 
minds of the arresting authority, and also to know exactly what the accusation 
against Um is so that he can exercise the second right, namely of consulting a 
legal practitioner of his choice, and to be defended by him. Clause (2) of Art. 
22 provides the next and most integral safeguard that the arrested person must 
be produced before a Magistrate within 24 hours of such arrest so that an inde- 
pendent authority exercising judicial powers may without delay apply its mind 
to his case In Madhu Limaye’s^ case the Supreme Court ordered the release 
of Madhu Limaye and other arrested person as there was non-compliance of 
the provisions of Art. 22(1) of the Constitution. The return filed by the 
State did not contain any information as to when and by whom Madhu Limaye 
and others were informed of the grounds for their arrest. It was also not 
contended by the State that the circumstances were such that the arrested pers- 
ons must have known the general nature of the alleged offences for which they 
had been arrested.^ 

16.6. Freedom from arrest. 

An examination of the common law understanding of an officer’s autho- 
rity to arrest sheds light on the obviously relevant, if not entirely dispositive, 
consideration of what the framers of the Amendment of the United States 
Constitution might have thought to be reasonable. Initially, it should be 
noted that the common law rules of arrest developed in legal contexts that 
substantially differ from the cases now before us. In these cases, which involve 
application of the exclusionary rule, the issue is whether certain evidence is 
admissible at trial.^ See Weeks v. United States.* At common law, the 
question whether an arrest was authorized typically arose in civil damages 
actions for trespass or false arrest, in which a constable’s authority to m&e 
the arrest was a defense. See, e. g. Leach v. Money. ^ Additionally, if an 
o^er was killed while attempting to effect an arrest, the question whether the 
person resisting the arrest was guilty of murder or manslaughter turned on 
whether the officer was acting within the bounds of his authority. See 
M. Foster, Crown Cases. ^ See also West v. Cabell. 

16.7. Defence by own Counsel 

The Indian Constitution lays down in absolute terms a right to be defen- 
ded by one’s own counsel. Art. 22 (1) declares that no person who is arrested, 

shall be detained in custody nor shall he be denied the right to consult, 

and to be defended by a legal practitioner of his choice. Is the right to be 
defended by a legal practitioner conferred only on a person arrested ? Sarkar, 
C. J. and Madholkar, I, said “that this right extended also to a case of defence 
in a trial which may result in the loss of personal liberty.’’ They interpreted 
the words “nor shall he” as not being confined to a person who has been prese- 
ntly arrested but also as including a person who though not arrested runs the 
risk of loss of personal liberty. They also laid that a person arrested would not 

1. Madhu Lanaye In re. 1969 S. C 1014 (1018). 

2. IbU. p. 1019. 

3. Payton </. New York, 63 L ed. 2d p. 6S3-4. 

4. 232 US 383 : 38 Led 652 : 34 set 341. 

5. 1 How St Tr 1001 : 97 Bog Rep 1073 KB 1765. 

6. 306,3121762. 

7. 153 US 78 : (85) : 38 L ed 643, 14 S Ct 752. 
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have the right to be defended by a legal practitioner at a trial which would not 
result in the deprivation of his personal liberty. Bachawat and-'Shelat, JJ. 
took the view that Art. 22 safeguards the rights of the person arrested 
on the accusation of a crime for which he Is arrested - and this right 
attaching to him on the arrest continued though he may not be under deten- 
tion at the time of the trial. The right was not lost because he was released 
on bail. This right to be defended by counsel according to their Lordships 
was not limited to a trial in which the arrested person was in jeopardy of bein^ 
sentenced to death or to a term of imprisonment. Hidayatullah, J. agreed 
with Bachawat and Shelat, JJ. The word “defended” according to him 
included the exercise of the right so long as the effect of arrest continues. 
Before his release on bail the person defends himself against his arrest and the 
charge for which he is arrested and after his release on bail, against the charge 
he is to answer. ' 

Personal liberty is invaded by arrest and continues to be restrained during 
the period a person is on bail and it matters not whether there is or is . not a 
possibility gf imprisonment.^ 

The Constitution only gives the right to the accused to bf defended, by a 
legal practitioner of his own choice. Section 340 of the Criniinal Procedure 
Code provides that any person accused of an offence before a criminal court 
may of right be defended by a pleader. This right does not extend to a right 
in an accused person to be provided with a lawyer by the State, Oh by the police 
or by the Magistrate.* The privilege conferred by this provision only gave 
fight to an accused to be represented by a counsel if he wanted to engage one 
himself or to get his relations to engage one for him.* 

l<i.8. Preventive Justice and Punitive Justice, 

Preventive Justice, consists in restraining a man from committing a crime 
which he may commit but has not yet committed, or doing some act injurious 
to members of the community which he may not but has not yet done. In 
almost every case where preventive justice is put in force, some suffering and 
inconvenience may be caused to a suspected person. That is inevitable. But 
the suffering is indicted for something much more important than his libehy 
or convenience namely, for securing the pubKc safety add defence of the 
realm.^ 

As preventive justice proceeds upon the principle that a person should be 
restrained from doing something which, if free and unfettered, it is reasonably 
pgobable that he would do, it must necessarily proceed in all cases, to some 
extent, on suspicion or anticipation as distinct from proof. Preventive deten- 
tion is not punitive but a precautionary measure. The object is not to punish 
a man for having done something but to intercept him before he does it and 
to prevent him from doing it. Justiheation of such detention is suspicion or 
reasonable probability and not criminal conviction which can only be 
warranted by legal evidence. Preventive detention is devised to afford prO- 

1. State of Madhya Pradesh v. Shobharam, (1966) Supp. S. C. R. 239(255, 25.) : 1966 

S. C. 1910(1921). . 

2. Ibid., p. 249, 251 : 1966 S. C. 1910 (1917). 

3. Tara Singh v. The Stale. 1951 S. C. 729 : 1951 S. C. R. 441 (443). (Case under 
Sect. 340 Cr. Pro. Code). 

4. Bashira v. Slate of U. P., 1969 (1) 9 C R 32 (36) : 1968 S. C. t313 (1316) 

5. R. v. Holiday Exp. Zadlg, 1917 A. C. 260 (273) : 86 L. i. K. B. 1 »9 (1 127). 

6. Ibid., p. 215. ' ' 

7. A. K. Gopalan V. State of Madras, 19S0 S. C. R. 88 (249) : t950-S. C.27 (92) per 

Mukherjee, J. . , , . 
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t^ion to society. Any preventive measures, even if they involve some res- 
traint, or hardship upon individuals, do not partake in any way of the nature 
of punishment, but are taken by way of precaution to prevent mischief to the 
SUte.’ 

It is necessary to bear in mind the distinction between ‘preventive 
detention’ and ‘punitive detention’, when we are considering the question of 
validity of conditions of detention. There is a vital distinction between these 
two kinds of detention. ‘Punitive detention’ is intended to inflict punishment 
on a person, who is found by the judicial process to have committed an offence, 
while “preventive detention’ is not by way of punishment at all, but it is 
intended to prevent a person from indulging in conduct injurious to the society. 
Jhe power of preventive detention has been recognised as a necessary evil 
gnd i^ tolerated in a free society in the larger interest of security of the State 
^d maintenance of public order. It is a drastic power to detain a person 
without trial and there are many countries where it is not allowed to be 
exercised except in times of war or aggression.^ 

Our Constitution does recognise the existence of this power, but it is 
hedged in by various safeguards set oiit in Articles 21 and 22. Article 22 in 
clauses (4) to (7), deals specifically with safeguards against preventive detention 
and any law of preventive detention or action by way of preventive detention 
tajken under such law must be in conformity with the restrictions laid down by 
those clauses on pain of invalidation. But apart from Article 22, there 
is also Article 21 which lays down restrictions on the power of preventive 
detention.** 

16.9. Article 22 (4). 

Article 22 (4) of the Constitution provides that no law providing for 
preventive detention shall authorise the detention of a person for a longer 
period than three months unless (a) an Advisory Board consisting of persons 
who are, or-have been or are qualified to be appointed as. Judges of a High 
Court, has reported before the expiration of the said period of three months 
that there is in its opinion sufTicient case for such detention. 

Provided that nothing in this sub-clause shall authorise the detention of 
any person beyond the maximum period prescribed by any law made by 
Parliament under sub-clause, (b) of clause (7); or 

(b) such person is detained in accordance with the provisions of any law 
made by Parliament under sub-clauses (a) and (b) of clause (7).'* 

When any person is detained in pursuance of an order made under any 
law providing for preventive detention, the authority making the order shall, 
as soon as may be, communicate to such person the grounds on which the 
mder has been made and shall afford him the earliest opportunity of making 
a representation against the order.** 

Nothing, in clause (S) chall require the authority making any such order 
as is referred to in that clause to disclose facts which such authority considers 
tO'he against the public interest to disclose.** 

> 1. ,lf. y. Holfdaoi Ejqt. Zadig, 1917 A. C. 260 per Lord Finlay. 

; . , 2. ■ FrascU Coralie v. Union Territory of Delhi, 1981 S. C. 746 (749). 

3. Francis Coralie V, Union Territory, 1981 SC 746 (749). 

4. Constitution of India, Art. 22 (1). 

5. Constitution of India, Art. 22 (S). 

6. Constitution of IntMa, Arfc 22'^> Prbeilo, 
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Parliament may by ■ law prescribe : — (a) the circumstances un^r which, 
and the class or classes of cases in which, a person may be detained for a 
period longer then three months under any law providing for preventive 
detention without obtaining the opinion of an Advisory Board in accordance 
with the provisions of sub-cause (a) of clause (4) : (b) the maximum period 
for which any person may in any class or classe of cases be detained under 
any law providing for preventive detention; and (c) the procedure to be followed 
by an Advisory Board in an inquiry under sub-clause (a) of clause (4).^ 

16. 10. Constitutiomrvalidity of Preventive Detention Act 

The Constitution permits the Parliament and the State Legislature to enact 
Preventive Deteatioa Acts under Entry 9 of the Union List. The Parliament 
has power to pass laws relating to Preventive Detention for reasons connected 
with defence, foreign affairs or the security of India and also in respect of 
persons subjected to such detention. Both the Parliament and the State,.Legisla- 
tures have under Entry 3 of the Concurrent List power to pass laws in respect 
of Preventive Detention for reasons connected with the Security of State, the 
maintenance of public order or the maintenance of supplies and services essen- 
tial to the community and persons subject to such detention. 

The constitutionality of the Preventive Detention Act, 1950 was challeng- 
ed in^. K. Gopalan's case (supra). The Act was held to be valid. Kania, C. J., 
said “Preventive detention in normal times, i. e. without the existence of an 
emergency like war, is recognised as a normal topic of legislation in List 1, 
Entry 9 and List 111, Entry 3 of Schedule 7. Even in the Chapter on Funda- 
mental Rights, Article 22 envisages legislation in respect of preventive detention 
in normal times. The provisions of Article 22 (4) to (7) by their very wording 
leave unaffected the large powers of legislation on point and emphasise particu- 
larly by Article 22 (7) the powers of the Parliament to deprive a person 
of a right to have his case considered by an Advisory Board. Part III and 
.Article 22 in particular are the only restrictions on that power and but for 
those provisions the power to legislate on the subject would have been quite 
unrestricted. Parliament could have made a law without any safeguard or any 
procedure for preventive detention. Such an autocratic supremacy of the 
legislature is certainly cut down by Article 21.”^ 

The law of preventive detention has therefore now ito pass the test not 
only of Art. 22, but also of Article 21 and if the constitutional validity of any 
such law is challenged, the Court would have to decide whether the procedure 
laid down by such law for depriving a person of his personal liberty is reason- 
able, fair and just. But despite these safeguards laid down by the Constitution 
and creatively evolved by the Courts, the power of preventive detention is a 
frightful and awesome power with drastic consequences affecting personal 
liberty, which is the most cherished and prized possession of man in a civilised 
society. It is a power to be exercised with the greatest care and caution and 
the courts have to be ever vigilant to see that this power is not abused or 
misued. It must always be remembered that preventive detention is qualitati- 
vely different from punitive detention and their purposes are different.” In case 
of punitive detention, the person concerned is detained by way of punishment 
after he is found guilty of wrong doing as a result of a trial where be has the 
fullest opportunity to defend himself, wUlc in case of preventive detention, he 
is detained merely on suspicion with a view to preventing him from doing harm 

1. Constitution of India, Art. 22 (7). 

2. A. K. Gopalan v. State of Madras, 1930 SC 27. 

3. Francis Coralie v. Union of IndtOf IMl. S. C. 740 (730). 
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in future and the opportunity that he has for contesting the action of the 
Executive is very limited. Having regard to this distinctive character of preven- 
tive detention, which aims not at punishing an individual for a wrong done by 
him, but at curtailing his liberty with a view to preventing his injurious activi- 
ties in future, it has been- laid down by the Suprme Court in Sampat Prakash v. 
State of Jammu and Kashmir^ “that the restrictions placed' on a perron 
preventively detained must, consistently with the effectiveness of detention, be 
minimal”. 

In A. K. Gopalan v. State of Madras* the majority court held that Act. 22 
of the Constitution was a self contained code and therefore a law of preventive 
detention did not have to satisfy the requirements of Art. 1<), 14 and 21. The 
view of Fazal Ali J., on the other hand, was that preventive detention was a 
direct breach of the right under Art. 19 (a) (d) and that a law providing for 
preventive detention had to be subject to such judicial review as in obtainable 
under clause (6) of that Article.® In R. C. Cooper v Union of India* the 
aforesaid premise of the majority in Gopalan's case was disapproved. Though 
Cooper's ca.se dealt •with the interrelationship of Art, 19 and Art. 31 the 
basic approach to construing the fundamental rights guaranteed under different 
provisions of the Constitution adopted in this case, it was held that the major 
premise of the majority in Gopalan's case was incorrect.® 

In Hardhan Sahay. State of tV.B.^ the Supreme Court considered the 
challenge of Art. 19 to the validity of the Maintenance of Security Act and 
held that the Act did not violate any of the constitutional guarantee embodied 
in Art. 19 and was valid. This decision must be regarded as having finally 
laid at rest any question as to the constitutional validity of the Act on the 
ground of challenge under Art. 19.'' 

16.11. Public order. 

The true distinction between the areas of ‘public order’ and ‘law and 
order’ lies not in the nature or equality of the act, but in the degree and extent 
of its reach upon society. The distinction between the two concepts of ‘law 
and order’ and ‘public order’ is a fine one but this does not mean that there 
can be no overlapping. Acts similar in nature but committed in different 
contexts and circumstances might cause different reactions. In one case it 
might affect specific individuals only and therefore touch the problem of law 
and order, while in another it might affect public order. The act by itself 
therefore is not determinant of its own gravity. It is the potentiality of the act 
to disturb the even tempo of the life of the community which makes it prejudi- 
cial to the maintenance of public order.® 

The two concepts have well defined contours, it being well established that 
stray and unorganised crimes of theft and assault are not matters of “public 
order’’ since they do not tend to affect the even flow of public life* Infractions 
of law are bound in some measure to lead to disorder but every infraction of 
law does not necessarily result in public disorder." As observed in 

1. (1969) 3 S. C. R. 574 : 1969 S. C. 1153. 

2. 1950 S. C. 27 : 1950 S. C. R. 88, 

3. Ibid. 

4. (1970) 3 S. C. R. 530 ; 1970 SC 564. 

5. (1973) 1 S. C. C. 856. 

6. 1974 S. C. 2154. 

*7. Khudiram Das v. State of W. B., 1975 S. C. 550. 

8. Askok Kumar v. Delhi AtbainiurMioH, 1982 S. C 1143 (1147) 

9. Kiao,Shah v. Stale of Bihar, 1974 SC 156 (157). 
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Mukherjee v. State of West ' Bengal, ^ a line of demarcation n^ust be draiv^ 
between serious and aggravated forms of disorder which directly affect the com*, 
munity or injure the public interest and the relatively minor breaches of peace, 
of a purely local significance which primarily injure specific individuals, aqd,- 
only in a secondary sense public interest. In Dr. Ram Mqnohar Lohia v. 
of Bihar, Hidayatullah, J. has expressed this concept picturesquely by sayipg 
that one has to imagine three concentric circles: law and , pT(^er represents thp. 
largest circle within which is the next circle: within which is the next circle 
representing public order and the smallest circle represents the security of 
State. “Law and Order” comprehends the disorders of less gravity than those 
affecting “public order” just as “public order” comprehends disorders of less 
gravity than those affecting “security of State.”® 

Public order has been described by the Supreme Court to be the even 
tempo of the life of the community taking within its fold even a specified, 
locality and a substantial section of the society as a whole.^ There is a distinc- 
tion between the concept of public order and of ordinary law and order or of 
ordinary violation of law. Public order is an aggravated form of disturbance of 
public peace. It affects the general current of public life. Similar acts in dififer-i 
ent situations may give rise to different problems; in one set of circumstaces an 
act may pose only an order problem, whereas in another it may generate deep 
and widespred vibrations having serious impact on the peace abiding 
society so as to affect public order. One has to weigh the degree and sweep of 
the harm the act in question is capable of on its own facts and circums- 
tances.® 

• Peaceful protests and the voicing of a contrary opinion are powerful 
wholesome weapons in the democratic repercoire. It will therefore be uncon- 
titutional to pick up a peaceful protestant and put him behind the prison bar. 
The right to repine can be taken away only for a constitutionally recognised pur- 
pose, as for example in theHnterest of public order.® In Ram Bahadur Rai v. 
State of Bihar'' it was alleged (1) that in the meeting of the steering com- 
mittee, it was decided to form a “sanchalan” samiti for conducting the student’s 
agitation and (ii) that the petitioner had readily agreed to become a member of 
the samiti. The District Magistrate in his affidavit said that the word agitation 
itself implied violence and threat to public order. The High Court also held 
that to “agitate” was to “stir violently”. The Supreme Court disagreeing with 
the High Court said that in regard to social and political questions, the normal 
meaning of the word was to arouse or attempt to arouse public interest. Chand- 
lachud, J, observed : “It is in our opinion, wrong to treat every agitation as 
implying violence on a priori considerations. The glorious history of our free- 
dom movement examplifies that agitations may primarily be.'intended to be and 
can be peaceful. But agitations can also be meant to be violent under an 
apparently lawful cloak and there is ample power to quell these.’’ 

What essentially is a problem relating to law and order may due tp 
sudden sporadic and intermittent acts of physical violence on innocent victims 
in the metropolitan city of Delhi result in serious public disorder. It., is ,thf 
length, magnitude and intensity of the terror wave unleashed by a particular 

1. (1969) 2 S. C. R. 635 (642) ; 1970 S. C. 852. 

2. (1966) 1 S. C. R 709 (746) : 1966 S. C. 740 (7S8). 

3. Kuso Shah v. Stale of Bihar, 1974 SC 159 (157). 

4. Nagen Murmu v. State of West Bengal, (1973) 3 S. C C. 63 (65) : 1973 S.C. 
844 (845) : Amiya Kumar v. Commr. of Police, 1972 SC 2259 (Emergency). 

5. Ibid ; Ram Manohar Lohta v. State of Bihar, 1966 S. C. 740 ; Abdul Aziz v, D, M, 
1973 SC 770. 

6. Ram Bahadur Rai v. State of BHtRr, IVtS 9C 233L 

7. Ibid. 
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act of violence creating disorder that distinguishes [t as an act affecting public 
order from that concerning law and order. Some offences primarily injure 
specific individuals and only secondarily the public interest, while others 
directly injure the public interest and affect individuals only remotely. The 
question is of the survival of the society and the problem is the method of 
control.^ 

16.12. Limitation on the Power of State. 

The power given to the State under the Preventive of Detention Acts is an 
extraordinary power. It is exercisable under special conditions and is subject 
to definite limitations. The nature of the power is such that the liberty of an 
individual can be deprived on the subjective satisfaction of the prescribed 
authority that there is sufficient cause for his detention. A detenu has not the 
benefit of a regular trial or even an objective examination of the accusations 
made against him.^ As observed by the Supreme Court in Dr, Ram Krishna 
Bhardwaj v. State of Delhi,^ Preventive detention is a serious invasion on of 
personal liberty and such safeguards as the Constitution has provided against 
the improper exercise of the power must be jealously watched and enforced by 
the Court. 

16.13. Liberty of individual,. .Important. 

The liberty of an individual is a matter of great constitutional importance 
in our system of governance. The detention of a person without a trial, 
merely on the subjective satisfaction of an authority however, high said 
Hidayatullah, J. is a serious matter. It must require the closest scrutiny of the 
material on which the decision is formed, leaving no room for errors or at 
least avoidable errors. The very reason that the courts do not consider the 
reasonableness of the opinion formed or the sufficiency of the material on which 
it is based, indicates the need for the greatest circumspection on the part of 
those who weild this power over others’’. ^ 

It is the duty of the Court as the custodian and sentinel on the ever 
vigilant guard of the freedom of an individual to scrutinize with due care and 
anxiety, that this precious right which he has under the Constitution is not in 
any way taken away capriciously, arbitarily or without legal justification.'* 

Preventive detention is a serious invasion of personal liberty and such 
meagre safeguards as the Constitution has provided against the improper 
exercise of the power must be jealously watched and enforced by the 
Court.** [n Kishori Mohan Bern v. State of li^cst BetigaH Shelat, J. said : 
“Preventive Detention Act, confer extraordinary power on the executive to 
detain a person without recourse to the ordinary laws of the land and to trial 
by courts. Obviously, such a power places the personal liberty of such a 
person in extreme peril against which he is provided with a limited right of 
challenge only. There can therefore be no doubt that such a law has to be 
strictly construed. Equally also, the power conferred by such a law has to be 
exercised with extreme care and scrupulously within the bounds laid down in 
such a law.”*^ “In a sense this approach”, as Krishna Iyer, J. said, “is only an 

1. Ashok Kumar v. Delhi Ailministratio>i, 1982 S. C. 1147 (1148). 
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^pplip^tjon of the insistence* of faifi^ess when power is exercised to affect 
otners’ rights, particularly the most sensitive of all rights’ peasonal freedom”. ' 

The Legislative power of the Parliament and the State Legislature to 
make laws for preventive detention within their allotted fields is plenary, 
subject only to constitutional limitations which are mentioned in Clauses 4 to 
7 of Art. 22. 

Three things arc expressly considered. In Art. 22 (5) it is first considered 
that the man if detained has a right to be given as soon as may be the grounds 
on which the order has been made. He may otherwise remain in 'custody with- 
out having the least idea as to why his liberty has been taken away. This is 
considered an elementary right in a free democratic Slate. Having received the 
grounds for the order of detention, the next point which is considered is, “but 
that is not enough ; what is the good of the man merely knowing grounds far 
his detention if he cannot take steps to redress a wrong which he thinks has been 
committed either in belief the grounds or in making the order.” The clause, 
therefore, further provides that the detained person should have the earliest 
opportunity of making a representation against the order. The representation 
has to be against the order of detention because the grounds are only steps for 
the satisfaction of the Government and on which satisfaction the order of deten- 
tion has b;cn made. The third thing provided is in cl. (6). It appears lo 
have-been thought that in conveying the information to the detained person 
there may h 2 facts which canno thbe disclosed in the public interest. The 
authorities are, therefore, left wit a discretion in that connection under cl. (6). 
The grounds which form the basis of satisfaction when formulated are bound 
to contain certain facts, but mostly they are themselves deductions of facts from 
facts. That is the general structure of Art. 22, els. (5) and (6) of the Con- 
stitution.'^ 

16.14. Preventive ietention in Emergency. 

The liberty of the citizen is a priceless freedom sedulously secured by the 
Constitution. Even so during times of emergency in compliance with the pro- 
visions of the Constitution the said freedom may be curtailed but only in strict 
compliance with statutory formalities which are the vigilant concein of the 
courts to enforce.^ 

It may appear shocking that a person may be detained without a trial or 
without being even informed of the specific grounds on which such action is 
deemed necessary, in the larger interests of the security of the State such as 
maintenance of peaceful conditions in the country, public order conduct of 
military operations, etc., the Parliament has thought it necessary when a grave 
emergency arose to invest the appropriate Government and the Administrator 
with that power. Validity of the statute which invests the executive with these 
drastic powers has been upheld by the Supreme Court, and that is no longer a 
live issue. The satisfaction of the authority which justified the use of the power 
under Rule 30, and confirmation of the order of detention are not subject to 
judicial review for the ord^r of detention without trial is pre-eminently an execu- 
tive act. The subjective satisfaction of the detaining authority is a condition of 
the making of the order, and if that condition is shown to exist, the Courts 
have no power to enquire into the sufficiency of materials on which the order 
is made or the propriety or expediency of making the order. It is the satisfac- 
tion of the prescribed authority which is determinative of the validity. That, 
however, does not exclude the Court’s power to investigate into the compliance 

1. State of Bombay v. Atma Ram Shridhar Vaidya^ 1951 SC 157 (161). 

2. Bhut Nath v. State of West Bengal^ 1974 S. C. 806 (810). 

3. Sher Mohamma / v. State ofWest B ngal, 1975 S. C 2049 (2050). 
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with the procedural safeguards imposed by the statute, or into the existence of, 
prescribed conditions precedent to the exercise of power, or into a plea that 
with the procedural safeguards imposed by the statute, or into the existence of 
the order was made mala fide or for a collateral purpose. That, however, 
is not judicial review of the order. ^ 

A writ of certiorari lies whenever a body of persons having legal authority 
to determine questions affecting the rights of subjects and having the duty to 
act judicially act in excess of their legal authority : it does not lie to remove 
or adjudicate upon the order which is of an administrative or mlnistetial 
nature.2 

Those who are responsible for the national security or for the mainten- 
ance of public order must be the sole judges of what the national security or 
public order requires. Preventive detention is devised to afford protection to 
society. The object is not to punish a man for having done something but to 
intercept before he docs it and to prevent him from doing justification for 
such detention is suspicion or reasonable probability and not criminal con- 
viction which can only be warranted by legal evidence. It follows that any 
preventive measures, even if they involve some restraint or hardship upon 
individuals, do not partake in any way of the nature of punishment, but are 
taken by way of precaution to prevent mischief to the State. It is a matter of 
grave concern that in an urbanished areas like cities and towns and particularly 
in the metropolitan city of Delhi the law and order situation is worsening 
every day and the use of knives and firearms has given rise to a new violence. 
There is a constant struggle to control the criminal activities of the persons 
engaged in such organised crimes for the maintenance of public order. There is 
no reason why the Executive cannot take recourse to its power of preventive 
detention in those cases where the court is genuinely satisfied that no prosecu- 
tion could possibly succeed against the detenu because he is a dangerous person 
who has overawed witnesses or against whom no one is prepared to depose.^ 

16.15. Detention under Pre,fentive Detention Act, 

When the liberty of the citizen is put within the reach of authority and 
the scrutiny from courts is barred, the action must comply not only with the 
substantive requirements of the law, but also with those forms which alone can 
indicate that the substance has been complied with. If a man can be deprived 
of his liberty under .i rule by the simple process of the making of a certain 
order, he can only be so deprived if the order is in terms of the rule. Strict 
compliance with the letter of th- is the essence of the matter. Therefore, 
it would be legitimate to require in such cases strict observance of the rules. 
If there is any doubt whether the rules have been strictly observed, that doubt 
must be resolved in favour of the detenu.* 

A person can be detained if the appropriate government is staisfied that 
in ord^r to prevent him from doing the prejudicial' acts mentioned in the Rules 
it is necessary to detain him in prison subject to the ccmditwiis imposed in 
the manner prescribed in the Rules. To put it in the negative form no restric- 
tions other than those prescribed under the Rules can be imposed on the detentt. 
If the appropriate authority seeks to impose on a detenu a restrietton not so 
prescribed the said authority will be interfering with the personal liberty of 

1. Sadhu Singh v. Delhi Administration^ 1966 S. C. 91 (94). 

2. Province of Bombay v. Khushaldas S, Advani^ 1950 S. C. R. 621 : 1950 S. C 222. 

3. Ashok Kumar w. Delhi Administration^ 1982 S.C. (1143) 1147 (para 14). 

4. Ram Manohar v. State of Bihar, 19^ S. C. 740, 
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the detenu in derogation of the law whereunder he is detained. The condi- 
tions regulating the restrictions on the personaMiberty of a detenu arc not 
privileges confered on him but are conditions subject to which his liberty can 
be restricted. As in the* Bombay Conditions<of Detention^ Orderi 1951 prohi- 
biting a detenu from writing a book or sending it for publication the Supreme 
Court held that the. State of Maharashtra.infringed the personal liberty of 
the detenu in derogation of the law whereunder he was detained, t 


16.16. Preventive detention and subjective satisfaction. 

Preventive dententioii is largely precautionary and based on suspicion 
The court is the least appropriate tribunal to investigate into circumstances oi 
suspicion on which such anticipatory action must be largely based. This being 
the nature of proceedings, it is impossible to conceive how it can possibly be 
regarded as capable of objective assessment. The matters which have to be 
considered by the detaining authority are whether the person concerned, having 
regard to his past conducOudged in the light of the surrounding circumstances 
and other relevant material would he likely to act in a prejudical manner and it 
so whether it is necessary to detain him with a view to preventing him from so 
acting. These are not matters susceptible of objective determination and could 
not be intended to be judged by objective standards They are essentially 
matters which have to be administratively considered for the purpose of taking 
administrative action. Their determination is, therefore, deliberately and 
advisedly left by the legislature to be subjective satisfaction of the detaining 
authority which by reason of its special position, experience and expertise 
would be best fitted to decide them. 

It may be taken as settled that the satisfaction of the detaining authority 
cannot be subjected to objective tests ; that the Courts are not to exercise 
appellate powers over such authorities and that an order proper on its face, 
passed by a conif)etent authority in good faith is a complete answer. The 
rulings in our country have adopted this approach as do the English Courts. 

In England one reason given for the adoption of this approacli was that the 
power was entrusted to the Home Secretary and to the Home Secretary alone. 
In India Courts are ordinarily satisfied on the production of a proper order of 
detention made in good faith by an authority duly authorised and have not 
enquired further even though the power is exercised by thousands of officers 
subordinate to the Central and State Goveinments as their delegates. When 
from the order itself circumstances appear which raise a doubt whether the 
officer concerned had not misconceived his own powers, there is need to paue 
and enquire. This is more so when the exercise of power is at the lowest 
level permissible under the Defence of India Act The enquiry then is not 
with a view to investigate the sufficiency of the materials but into the officers 
notions of his power, for it cannot be conceived for a moment that even 
if the Court did not concern itself about the sufficiency or otherwise of the 
materials on which action is taken, it would, on proof from the order itself 
that the officer did not realise the extent of his own powers, not question the 
action. The order of detention is the authority for detention. That is all 
which the detenu or the Court can see.^ 

The satisfaction of the Government which justifies the order under the 
rule is a subjective satisfaction. A court cannot enquire whether grounds 

1, Maharashtra State v. Prabhakar, 1966 S. C. 424 (428). 
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existed which would have created that satisfaction on which alone the order 
could have been made in the mind of a reasonable person. When an order 
is on the face of it not in terms of the rule, a Court cannot equally enter 
into an investigation whether the order of detention was in fact, that is to 
say. irrespective of what is stated in it, in terms of the rule. In other words, 
in such a case the State cannot be heard to say or prove that the order was 
in fact made, for example, to prevent acts prejudicial to public order which 
would bring it within the rule though the order does not say so. To allow 
that to be done would be to uphold a detention without a proper order. 
The statements in the affidavit used by the respondent Slate were it was 
held of no avail for establishing that the order of detention was in 
terms of the rule. The detention was not under the affidavit but under 
the order. ^ 

The detaining authority should be bonafide satisfied about the prejudicial 
activities of the detenu. Absence of bonafides in this context does not mean 
proof of malice, for an order can be malafide although the ollicer is innocent. 
The important point is that the satisfaction of the public functionary, though 
subjective, must be real and rational, not colourable, fanciful, mechanical or 
unrelated to the objects enumerated in the Preventive Detention Act. 2 As 
Viscount Haldane LC said : “Between malice in fact and malice in law there 
is a broad distinction which is not peculiar to any pai titular system of 
jurisprudence. A person who inflicts an injury upon another person in 
contravention of the law is not allowed to say that he did so with an innocent 
mind he is taken to know the law, and he must act within the law. He may, 
therefore, be guilty of malice in law, although so far as the slate of mind is 
concerned, he acts ignorently, and in that sense innocently." * 

The Court can not test the subjective satisfaction of the authority as to 
the propencity of the petitioner to act in a manner prejudicial to supplies and 
services essential to the community by objective standards. * 

16.17. Two imperatives. 

It is now settled law that the power to pieventivcly detain a person 
cannot be exercised except in accordance with the conslilulional safeguards 
provided in clauses (4) and (5) of Art. 22 and if any order of detention is made 
in violation of such safcguaids, it would be liable to be struck down as invalid. 
It is immaterial whether these constitutional safeguards are incorporated 
in the law authorising preventive detention because even if they arc not they 
would be deemed to be part of the law as a supci -imposition of the Constitu- 
tion which is the supreme law of the land and they must be obeyed on pain of 
invalidation of the order of detention. '^ 

The Supreme Court explained the true meaning and import of clause 
p) in Klmdiram Das v. T/u- State oj West Bengal.^^ “The constitutional 
imperatives enacted in this article are two-fold; (1) the detaining authority 
must, as soon as may be, that is, as soon as practicable after the detention, 
communicate to the detenu the grounds on which the order of detention has 
been made, and (2) the detaining authority must aftbrd the detenu the earliest 
opportunity of making a representation against the order of detention. These 

1. Ram Manohar v. State oj Bihar. 1965 SC 740 (746). 

2. Bhutnath v. State of West Bengal. 1974 S. C. 806 (81 1) : (1974) 1 S. C. C. 645 (653). 

3. Shearers, Shields, 1914 A. C. 808. 
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6. 1975 S.C. 550(554). 
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arc the barest minimum safeguards which must be dbserved before an 
executive authority can be permitted to preventively detain a person and 
thereby drown his right of personal liberty in the name of public good and 
social security.*' 

There are thus two distinct safeguards provided to a detenu ; one is that 
his case must be referred to an Advisory Board for its opinion if it is sought to 
detain liim for a loager period than three months and the other is that he should 
be afforded the earliest opportunity of making a representation against the 
ordjr of detention and such representation should be considered by the detain- 
ing authority as early as possible before any order is made confirming the 
detention. Neither safeguard is dependent on the other and both have to be 
observed by the detaining authority. It is no answer for the detaining authority 
to say that the representation of the detenu was sent by it to the Advisory 
Board and the Advisory Board has considered the representation and then 
mi Je a report expressing itself in favour of detention. Even if the Advisory 
Board has made a report stating that in its opinion there is sufficient cause for 
the detention, the State Government is not bound by such opinion and it may 
still on considering the representation of the detenu or otherwise, decline to 
confirm the order of detention and release the detenu . The detaining authority 
is, therefore, bound to consider the representation of the detenu on its own 
and keeping in view all the facts and circumstances relating to the case, come 
to its own decision whether to confirm the order of detention or to release the 
detenu.^ 

Article 22 (5) of the Constitution enacts * “When any person is detained 
in pursuance of an order made under any law providing for preventive deten- 
tion, the authority making the order shall, as soon as may be, communicated to 
such person the grounds on which the order has been made and shall afford 
him the earliest opportunity of making a representation against the order”. 

In Addd Karim v. State of West Bengal'^ the Supreme Court interpreted the 
language of Art. 22 (5) and observed ; 

“Article 22 (5) does not expressly say to whom the representation is 
to be made and how the detaining authority is to deal with the represen- 
tation. But it is necessarily implicit in the language of Art. 22 (5) that 
the State Government to whom the representation is made should properly 
consider the representation as expeditiously as possible. The constitution 
of an Advisory Board under Section 8 of the Act does not relieve the 
State Government from the legal obligation to consider the representa- 
tion of the detenu as soon as it is received by it.” The constitutonal right 
to make a representation guaranteed by Art. 22 (5) must be taken to 
include by necessary implication the consitutional right to a proper 
consideration of the representation by the authority to whom it is made. 
The right of representation under Art. 22 (5> is a valuable constitutional 
right and is not a mere formality. It is, not possible to accept the argu- 
ment that the State Government is not under a legal obligation to consi- 
der representation of the detenu or that the representation mast be kept 
in cold storage in the archives of the Secretariat till: the time or occasion 
for sending it to the Advisory Board is reached. If this view point 
contended for by the respondmt was correct, the constkivtionat right 
under Art. 22 (5) would be rendered illusory”. 

Thus the two obligations of the Government to refer the case of the 
detenu to the Advisory Board and to obtain its report on the one hand and to 

1. Vimal Chand v. Pradhan, 1979 S. C. 1501 (1503)» 

2. (1969) 3 S. C. R. 479 : 1969 S. C. 1028. 
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give an earliest opportunity lo him to make a representation and consider the 
representation on the other, are two distinct obligations independent of each 
other. 

In PankaJ Kumar Chakraberty v. State of West Bengal* the Supreme 
Court again considered Clause (5) of Art. 22 and enunciated the following prin- 
ciple : 


“It is clear from els (4)^and (5)" of Art. 22 that there is a dual obligation 
on the appropriate Govt, and a dual right in favour of the detenu, namely, (1) 
to have his representation irrespective of the length of detention considered by 
the appropriate Gove rnment and (2) to have once again that representation in 
the light of the circumstances of the case considered by the Board before it gives 
its opinion. If in the right of that representation the Hoard finds that there is 
no sufficient cause for detention the Government has to revoke the order of 
detention and set at liberty the detenu. Thus, whereas the Government consi- 
ders the representaiion to ascertain whether the order is in conformity with its 
power under the relevant law, the Board considers such representation from the 
point of view of arriving at its opinioj whether there is sufficient cause for 
detention”. 

It is, therefore, well settled that 9n case of preventive detention of a 
citizen, the Constitution by Art. 22 (5) as interpreted by the Supreme Court 
enjoins that the obligation of the appropriate Government to afford the detenu 
the opportunity to make a representation and lo consider that representation 
is distinct from the Government’s obligation to constitute a Hoard and to 
communicate the representation, amongst other materials to the Board to 
enable it to form its opinion and to obtain such opinion. ^ 

The nature of the dual obligation of the Government and the correspond- 
ing dual right in favour of the detenu under Art. 22 (5) was reiterated by the 
Supreme Court in Khairul Haqnc v. The State of West Bengal, W, P. No. 246 
of 1969, [decided on Sept. 10, 1969] in these words : 

“It is implicit on the language of Art 22 that the appropriate 
Government, while discharging its duty to consider the representaiion, 
cannot depend upon the views of the Board on such representation. It 
has to consider the representation on its own without being influenced 
by any such view of the Board. There was, therefore, no reason for 
the Government to wait for considering the petitioner’s representation 
until it had received the report of the Advisory Board. As laid down in 
Sk, Abdul Karim v. State of West Bengal'^ the obligation of the 
appropriate Government undcq Art. 22 (5) is to consider the representa- 
tion made by the detenu as expeditiously as possible. The consideration 
by the Government of such representation has to be, as aforesaid, 
independent of any opinion which may be expressed by the Advisory 
Board. The fact that Art. 22 (5) enjoins upon the detaining authority 
to afford to the detenu the earliest opportunity to make a representation 
must, when made, be considered and disposed of as expeditiously as 
possible, otherwise it is obvious that the obligation . to furnish the 
earliest opportunity to make a representation loses both its purpose 
and meaning 

1. (1970) 1 S. C. R. 543 : 1970 S. C. 97 (101) ; Narendra Purshottam v. Gujral, (1979) 
2 S. C. R. 315 : 1979 S. C. 420 (422). 

2. Narendra Purshottam v. Gujral, 197 S*. C. 420 (423). 

3. 1969 S. C. 1028. 

4. 1979 SC 422 (423). 
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The same procedural safeguards were redflSrmed by the Supreme Court 
in Joyunarayan Sukul v. State of West BengaK^ and Dhurus Kanu v. State of 
West Bengal.^ 

The High Court in the case of Nurendra v. Gujra^^ and the Delhi High 
Court in Thaneshwar Singh v. Union of India, Cr. W. No. ^ of 1978 decided 
on September 25, 1978, appear to be labouring under misconception that 
merely because there was no express provision in S. 8 (b) of the Conservation 
of Foreign Exchange and Prevention of Smuggling Activities Act placing an 
obligation to forward the representation made by the detenu along with the 
reference to the Advisory Board, unlike those contained in Section 9 of the 
Preventive Detention Act, 1950 and Section 10 of the Maintenance of Jntetnal 
Security Act, 1971 there was no obligation cast on the Government to consi- 
der the representation made by the detenu before forwarding it to 
the .Advisory Board. The Supreme Court however, said : ‘We have no 
doubt in our mind that when liberty of the subject is involved, whether he 
it under the Preventive Detention Act or the Maintenance of Internal Security 
Act or the Conservation of Foreign Exchange and Prevention of Smuggling 
Activities Act, it is the bounden dut> of the court to satisfy itself that all the 
safeguards provided by the law have been scrupulously observed and that the 
subject was not deprived of his personal liberty otherwise than in accoidance 
with lavv.’^. When any person is detained in pursuance of an order made under 
any law providing for preventive detention, the authority making the order shall 
as soon as may be, communicate to such person the grounds on which the 
order has been made and shall afford him the earliest opportunity of making 
representation against the order. These procedural safeguards are ingrained 
in our system by judicial interpretation. The power of preventive detentron 
by the Government under the Conservation of Foreign Exehange and Prevention 
of Smuggling Activities Act, 1974, is necessarily subject to the limitations 
enjoined on the exercise of such power by Art. 22 (5) of the Constitution as 
construed by the Supreme Court. * 

The constitution is all pervasive. All laws made by a State must, 
therefore, yield to constitutional limitations and restrictions. The citizen's 
right to personal liberty is guaranteed by Art 22 irrespective of his political 
beliefs, class, creed or religion. The Supreme Court has forged certain 
procedural safeguards in the case of preventive detention of citizens. These 
safeguards might be designated as a regulative Postulate of Respect’, that is, 
respect for the intrinsic dignity of the human j^rson.’* 

To put it less emphemistically, the alternative is the enunciation of judicial 
review itself, and acceptance of the intolerable principle that the Government 
is the judge of its own powers.*^ So the Supreme Court observed in Pniblm 
Dayal Deorah v. District Magistrate, Kamrup.^ 

1. (1970) 3 SCR 225 : 1970 S.C. 62. 

2. 1975 S.C. 571. 

3. 1 979 SC 420. 

. 4 Narendra Purshottam v. Oujrat, 1979 S. C. 420 (423) ; Rahmatullah v. State of Bihar, 
1981 S. C 2069 (2070) quoted in 1979 S. C 423. 

5. Ihid , p 423. 

6. 1979 SC 420 (424). 

7. Narendra Purshottam v. Gujral, 1979 S. C. 420 (424). 

8. (1974) 2 S.e.R. 12 : 1974 S. C. 183 (199). 



<.t8. Protection against arrest and detention 329 

“We say and we think it is necessary to repeat, that the gravity of 
the evil to the community resulting from anti-social activities can never 
furnish an adequate reason for invading the personal liberty of a citizen 
except in accordance with the procedure established by the Constitution 
and the laws. The history of persona] liberty is largely the history of 
insistence on observance of procedure. And the observance has been the 
bastion against wanton assaults on personal liberty over the years. 
Under our Constitution the only guarantee of personal liberty is that he 
shall not be deprived of it except in accordance with the procedure 
established by law. The need today for maintenance of supplies and 
services essential to the community canot be over emphasized. There 
will be no social security without maintenance of adequate supplies and 
services essential to the community. But social security is not the only 
goal of a good society. There are other values in a society. Our countiy 
is talcing singular pride in the democratic ideals enshrined in its Constitu- 
tion and the _ most cherished of these ideals is personal liberty. It would 
indeed be ironic if, in the name of social security, we would sanction the 
subversion of this liberty.” 

The constitutional safeguards embodied in Art. 22 (5) of the Constitution 
as construed by the Supreme Court, must, therefore, be read into the provisions 
of Section 9 (b) of Convervation of Foreign Exchange and Prevention of Smug- 
gling Activities Act, 1974 to prevent any arbitrary executive action.’ 

Subjective satisfaction of the detaining authority is not wholly immune 
from judicial reviewability. The subjective satisfaction being a condition 
precident for the exercise of the power conferred on the executive, the court 
can always examine whether the requisite satis faction was arrived at by the 
authority : if it is not, the condition precedent to the exercise of the power 
would not be fulfilled and the exercise of the power would be bad.® 

16. tS. Power of detention not quasi-judicial. 

The observation of the Supreme Court in Bhutnath Mate v. The Stale of 
W. that the exercise of the power of detention implies a “quasi judicial” 
approach i. e., that the power must be regarded as a quasi-judicial power. The 
only thing intended to emphasi.$e is that the detaining authority must exercise due 
care and caution and act fairly and justly in exercising the power of detention. 
The power of detention is not a quasi Judicial power.* This does not ■ however 
mean that the subjective satisfaction of the detaining authority is wholly 
immune from judicial reviewability.® 

The subjective satisfaction of the detaining authority constitutes the 
foundation for the exercise of the power of detention and the court can not 
be inviated to consider the propriety or sufficiency of the grounds on which the 
satisfaction of the detaining authority is based. The courts can not, on a review 
of the grounds, substitute its own opinion for that of the authority, for what is 
made a condition precedent to the exercise of the power of detention is not an 
objective determination of the necessity of detention for a specified purpose, 
but the subjective opinion of the detaining authority, and if a subjective 
opinion is formed by the detaining authority as regards the necessity of deten- 

1 Naren^a Purshottam v. Gujral, 1979 S. C. 420 (42S). 

2. Khudiram Das v. Slate of fVest Bengal, 1075 S. C. 350 (557). 

3. 1974 S. C. 806. 

4. Khudiram Das v. State of West Bengal, 1975 S. C. 550(557). 

F.42 
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tion for a specified purpose, the condition of exercise of the power of detention 
would be fulfilled.^ 

16 . 19 . Affidavits on behalf of State. 

The source of information should be clearly disclosed.^ 

In Barium Chemicals Ltd. v. Company Law Board'^ the Supreme Court 
depricated ‘'slipshod verification'’ in an affidavit and insisted that verification 
should invariably be modelled on the lines of Order 19 Rule 3 of the Code of 
Civil Procedure whether the Code in terms ^applied or not. The importance of 
the verification is to test the genuineness and authenticity of allegation and also 
to make the deponent responsible for allegations.^ 

In a habeas corpus petition where a Ride Nisi has been issued jt is 
incumbent upon the state to satisfy the court that the detention of the peti- 
tioner was legal and inconformity not only with the mandatory provisions of 
the Maintenance of Internal Security Act, 1971 but that it was also in accord 
with the requirements implicit in clause (5) of Art. 22 of the Constitution. » 

Since the Court is precluded from testing the subjective satisfaction of the 
detaining authority by objective standards it is desirable that in response. to the 
Rule Nisi the counter affidavit on behalf of the State should be sworn to by the 
District Magistrate or the authority on whose subjective satisfaction the deten- 
tion order was passed. If for sufficient reason shown to the satisfaction of 
the Court the affidavit of the person who passed the order of detention can 
not be furnished, the counter affidavit should be sworn by some responsible 
officer who personally dealt with or processed the case in the Government 
secretariat or submitted it to the , Minister or other officer duly authorised 
under the Rules of Business framed by the Governor under Article 166 of the 
Constitution to pass orders on behalf of the Government in such matters.*'* The 
fact of subjective satisfaction, solemnly reached, considering relevant and ex- 
cluding ii relevant facts, sufficient in degree of danger and certainly to warrant 
pre-emptive casting into prison is best made out by the detaining District Magis- 
trate not one who professionally reads records and makes out a precise m the 
form of an affidavit. The purpose is missed by the seriousnes of the matter, 
the proof is deficient, going by the ordinary rules of evidence, and the court is 
denied the benefit of the word of one who takes responsibility for the action, 
if action has to be taken against the detainer for misuse. “We are aware'’ said 
K Iyer, J. that in the exigencies of administration, an officer may be held up for 
away, engrossed in other important work, thus being unavailable to swear an 
affidavit. The next best would then be the oath of one in the secretariat who 
officially is conversant of or has participated in the process. of approval by 
Government not one, who long later, reads old files and gives its gist to the 
Court. ^ Mechanical means are easy but not legitimate. We emphasise this 
infirmity because routine summaries of files, marked as affidavits, appear in the 
returns to rule nise showing scant courtesy to the constitutional gravity of 
deprivation of civil liberty’’.^ 

1. Khudiram Das v. State of tV.B„ 1975 S. . 550 (556). 

2. State of Bombay v. Pushottan Jog bfaik, 1952 S. C. R. 674 : 1952 S. C. 317. 

3. (1966) Supp. S. C. R. 311 : 1967 S. C. 295 

4. Nambiar v. Union of India, (1970) 3 S. C. R. 121 : 1970 S. C. 652 (653). 

5. Narayan Singh v. State of M. P., 1972 S. C. 2215 quoted in 1974 S. C. 679 (682). 

6- Shaik Hanifv. State of West Bengal, 1974 S. C. 679 (682). 

7. 1974 S. C. 806 (814) para 21. 

8. Bhutnath v. State of West Bengal, 1974 S. C. 806 (814) ; Jagdish Prasad v. State of 
Bihar, 1974 S. C 911 (914). 
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In Jagdish Prasad v. State oflVest Bengal^ some Upper Division Assistant 
(Special Home Deptt.) had sworn an affidavit, not with personal knowledge but 
with “paper wisdom. The Supreme Court again observed : “Mechanical 
affidavits mineaturising the hies into a few paragraphs, by some one handy in 
the secretariat 'can not be regarded as satisfactory. This is not a mere punc- 
tuals of procedure but a probative requirement of substance.” 

The failure to furnish the counter affidavit of the Magistrate who passed 
the order of detention, is an impropriety. In most cases, it may not be much 
of consequence but in a few cases where malaiides or extraneous consideration 
are attributed to the Magistrate or the detaining authority, it may, taken in 
conjunction with other circumstances, assume the shape of serious infoimity, 
leading the iCourt to declare the detention illegal. ‘ These observation will 
equally hold good in a case where the detention order is exposed to the risk of 
attack on the ground of being a colourable exercise of jurisdiction. 

In Habibtdlah V. State ofW. the fact that the District Magistrate 
was apparently occupied with problems of law and order as also with the 
problems of procurement of rice in the particular district was accepted as a 
satisfactory explanation for the District Magistrate not himself filing the 
affidavit. 

In Ranjit Dam v. State of H'. B. ‘ the reason given for not making the 
counter affidavit by the District Magistrate himself who had passed the deten- 
tion order was that he had since then been appointed as Secretary of the State 
Electricity Board. The reason was considered to be unsatisfactory but as 
nothing turned on that fact the court left it at that. In Shaik Hanif v. State 
IV. B. ” also the court considered the explanation far from being satisfactory 
but the mere omission to file the affidavit of the District Magistrate was held 
not to affect the detention order. 

The order of detention may be declared invalid if it could be proved to 
have been made by the authority concerned in malafide exercise of power, the 
burden of proving the absence of good faith is upon the detenu.® The ques- 
tion of bad faith would have to be decided with reference to the circumstances 
of each case but the observation made in one case can not be regarded as a 
precedent in dealing with other cases. 

It is obligatory on the part of the State to place before the Court all 
the relevant facts relating to the impugned detention truly, clearly and with 
the utmost fairness. Full disclosure must be made without any reservation. 
It is incumbent on the officer concerned swearing the counter affidavit to take 
good care to satisfy himself that what he states on oath is absolutely true 
according to the record.® 

I974S. C. 911. 

Shaik Hanif v. Slate oj West Bengal, 1974 S C 679 (682), para 9 quoted in 1974 

S C 914. 

3. 1974 S C 493 (495) ; Vakil Singh v. Slate of J A K, 1974 SC 2337 ; Mohamad 
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5. 1974 S C 679. 
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Whea the District Magistrate has made statement on oath, the burden 
would be heavy on the petitioner to show that what was stated by the District 
Magistrate was not correct. The petitioner would have to establish from 
the materials on record that the District Magistrate could not passibly have 
arrived at the satisfaction which he claimed to have done and that his satisfac-. 
tion was colourable. ^ 

The Courts will not lightly accept the submission of the State that the 
District Magistrate had made an incorrect statement in his affidavit. The posi- 
tion might be different if the District Magistrate himself had made a sub^quent 
affidavit stating on oath that he had made a mistake in the earlier affidavit in 
reply and explained the circumstances under which he came to make such 
mistake. The Court would then have examined the explanation given 
by the District Magistrate and if satisfied as regards the genuineness of the 
mistake, the court would accept the subequent statement of the District 
Magistrate and ignore the earlier statement.^ 

16.20. Sources of information. 

It is not necessary under the law to disclose the sources of the informa- 
tion or the exact words of the information so long as the activities which 
formed the foundation of the impugned order were actually disclosed to the 
detenu. 

It is true that the satisfaction of the detaining authority to which Section 3 
(1) (a) refersis his subjective satisfaction, and so is not justiciable. Therefore it 
would not be open to the detenu to ask the Court to consider the ques- 
tion as to whether the said satisfaction of the detaining authority can be 
justified by the application of objective tests. It would not be open, for inst- 
ance, to the detenu to contend that the grounds supplied to him do not necess- 
arily or reasonably lead to the conclusion that if he is not detained, he would 
indulge in prejudicial activities. The reasonableness of the satisfaction of the 
detaining authority cannot be questioned in a Court of law; the adequacy of the 
material on which the said satisfaction purports to rest also cannot be examined 
in a Court of law.^ The Court are not to exercise appellate powers over such 
authorities 

By its very nature, preventive detention is aimed at preventing the com- 
mission of an oifence or preventing the detained person from achieving a certain 
end. The authority making the order, therefore, cannot always be in possession 
of full detailed information when it passes the order and the information in its 
possession may fall far short of legal proof of any specific offence, although it 
may be indicative of a strong probability of the impending commission of a 
prejudicial act.^ 

The satisfaction of the government, however, must be based on some 
grounds There can be no satisfaction if there are no grounds for the 
same. There may be a divergence of opinion as to whether cerain 
grounds are sufficient to bring about the satisfaction required by the 
section. One person may think one way, another the other way. If, therefore, 
the grounds on which it is stated that the Central Government or the State 

1. Mawla Shaw v Stale of West Bengat, 1974 S C 957 (959) 

2. Dulal Chandra Majumdar v Slate of West Bengal, 1974 S C 2361 (2362) 

3. Rameshwar v District Magistrate, AIR 1964 S C 334 (337) ; State of Bombay v 
Anna Bam, 1951 S C R 167 (176) : 1951 S C 157 (16(Q 

4. 1951 SC 157 (161). 
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Government were satisfied are such as a rational human being can consider con- 
nected in somj maaii;:r with the objects which were to be prevented from being 
attained, the question of satisfaction except on the ground of mala fidcs 
cannot be challenged in a Court. Whether in aparticular case the grounds 
are sufficient or not, according to the opinion of any person or body other 
than the Central Government or the State Government, is ruled out by the 
wording of the section. It is not for the Court to sit in the place of the 
Central Government or the State Government and try to determine if it would 
have come to the same conclusion as the Central or the State Government. 
As has been generally observed, this is a matter for the subjective decision of 
the Government and that cannot be substituted by an objective test in a Court 
of law. Such detention orders arc passed on information and materials which 
may not be strictly admissible as evidence under the Evidence Act in a Court, 
but which the law, taking into consideration the needs and exigencies of 
administration, has allowed to be considered sufficient for the subjective deci- 
sion of the Government.^ 

16 21. Grounds. 

The question of satisfaction, except on ground of mala fide cannot be 
challenged in a court. ^ 

The expression “Grounds” means all the basic facts and materials 
which have been taken into account by the detaining authority in making the 
order of detention and on which the order of detention is based. The word 
“grounds” docs not merely mean a recital or reproduction of grounds to 
satisi^action of the authority in the language of the provisions of the Act, nor 
is its connotation restricted to a bare statement of a conclusion of facts. It 
means some thing more. That some thing is to factual constitutent of the 
“grounds” on which the subjective satisfaction of the authority is based. The 
basic facts and material particulars, therefore, which arc the foundation of 
the order of detention will also be covered by “grounds”, within the contempla- 
tion of Art. 22 (5) and are required to be communicated to the detenu 
unless there disclosure is considered by the authority to be against public 
interest.”^ 

“Grounds” donot ,mcan mere factual material which led to such factual 
inferences. The “Grounds” must be self sufficient and self explanatory.** In 
Vakil Singh v. State of J A . • the Supreme Court pointed out that apart from 
conclusions of fact grounds had a factual-constituent also. Grounds meant 
materials on which the order of detention was primarily based that is to say, 
all primary facts though not subsidiary facts or evidential details.^ 

What should be stated in the grounds’? It is true that whatever may be 
stated or omitted to be stated, the ground cannot be vague ; that the Constitu- 
tion envisages the furnishing of the grounds once and, therefore, there is no 

1. State of Bombay v. Atma Ram, 1951 S C 157 (160). 

2. Ibid. 

3. Khudiram Das State of West Bengal, 1975 SC 550(554); para 6 ; Go/am alias 
Colam Mallick v. State of West Bengal, 1976 S C 754 : Ram Krishna Bhardwai v. State of 
Delhi, 1953 SCR 708 : 1953 SC 318 ; Shamrao Vishnu v. District Magistrate, 1956 SCR 
644 : 1957 S C 23 ; Habibullah v. State of West Bengal, 1974 S C 493 ; Bhutnath v. State of 
West Bengal, 1974 S C 806 (810). 

4. Shalini Soni v. Union of India, 1981 S C 431 (434). 

5. 1974 SC 2337. 

6. Ganga Bam Chand v. Under Secretary^ 1980 S C 1744. 
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occasion for furnishing particulars or supplemental grounds at a later stages ; 
and Art. 22 (5) does not give the detained person a right to ask for 
particulars, nor does it give the authorities any right to supplement the 
grounds, once they have furnished the same. The first part of Art. 22, cl. (5) 
gives a right to detained person to be furnished with “the ground^ on which 
the order has been made'* and that has to be done “as soon as may be.’’ The 
second right given to such person is of being afforded “the earliest opportunity 
of making a representation against the order.” It is obvious that tl|e grounds 
for making the order as mentioned above, are the grounds on which the detain- 
ing authority was satisfied that it was necessary to make the order. These 
grounds, therefore, must be in existence when the order is made. By their very 
nature the grounds are conclusions of facts and not a complete detailed recital 
of all the facts. The conclusions drawn from the available facts will show in 
which of the three categories of prejudicial acts the suspected activity of the 
particular person is considered to fall. These conclusions are the “grounds” 
and they must be supplied. No part of such “grounds” can be held back nor 
can any more grounds be added thereto. What must be supplied are the 
“grounds on which the order has been made” and nothing less.^ 

In Stale of Bombay v. Atma Ram ShriJhar Vaidya's^ case, the Bombay High 
Court had allowed a Habeas Corpus petition because the grounds did not give 
the timp, place and nature of the activities indulged in by the petitioner so that 
his right to make a representation was defeated, although, the particulars, 
which were subsequently supplied to the detenu by the Commissioner of Police 
were enough to enable him to make an effective representation. A Bench of 
five Judges of this Supreme Court held that there had been no contravention of 
the Constitutional right to make a representation. It was explained there that 
grounds which had to be communicated to the detenu were conclusions from 
facts, constituting particulars, all of which not be conveyed to the detenu simul- 
taneously. The particulars supplied Sub.scquently were enough to remove the 
uncertainty from the grounds. If what may appear vague can be made definite 
by supplying particulars afterwards, it follows that, a fortiori, vagueness in the 
earlier or any other part of a document may be removed by the particulars 
contained in the remaining parts of the very document containing grounds. 

It was also held by the Supreme Court in Lawrence Joachim Joseph D' 
Souza V. Stale of Bombay* that the detenu has a right to call for particulars. 
This implies that mere alleged vagueness of grounds or insufficiency of parti- 
culars, without calling upon the detaining authority to remedy this defect, may 
not be be enough to vitiate a detention order. 

16.22. Some irrelevant and non existent grounds. 

The subjective satisfaction of the detaining authority must be properly 
based on all the reasons on which it purports to be based. If some one of 
those reasons are found to be non existent or irrelevant the court can not 
predicate what the subjective satisfaction of the authority would have been on 
the exclusion of those reasons. To uphold the order on the remaining reasons 
would be to substitute the objective standards of the court for the subjective 
satisfaction of the detaining authority. 

1. 1951 SCR 167: 1951 SC 157(161). 

2. 1951 SCR 167: 1951 SC 157. 

3. 1956 S C R 382 : 1956 S C 531. 

4. Keshav Tatpade v. King Emperor, 1943 F. CR 88. 
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**lf a detaining authority gave four reasons for^detaining a man, without 
distinguishing between them, and any two or three of the reasons were held 
to be bad, it could never be certain to what extent the bad reasons operated on 
the mind of the authority or whether the detention order would have been 
made at all if only one or two good reasons had been before them.^ In 
Shihban Lai Saksena y. The State ofU.P.^ the grounds of detention com- 
municated to the detenu were of two fold character, /.t*., fell under two 
different categories, viz. (1) prejudicial to maintenance of supplies essential to 
community, and (2) injurious to maintenance of public order. The first of the 
above grounds was not made out as a fact but the order was upheld by the 
Advisory Board on the second ground. The question before the Supreme 
Court was whether the order of detention, when one of the two grounds was 
found to be non-existent by the Advisory Board could be maintained. 
Mukherji, J. speaking for the Court stated : “The answer, in our opinion, 
can only be in the negative. The detaining authority gave here two grounds 
for detaining the petitioner. We can neither decide whether these grounds 
are good or bad nor can we attempt to assess in what manner and to 
what extent each of these grounds operated on the mind of the appropriate 
authority and contributed to the creation of the satisfaction on 
the basis of which the detention order was made. To say that the other 
ground, which still remains, is quite sufficient to sustain the order, would be 
to substitute an objective judicial test for the subjective decision of the 
executive authority which is against the legislative policy underlying the statute. 
In such cases, we think, the position would be the same as if one of these two 
grounds was irrelevant for the< purpose of the Act or was wholly illusory and 
this would vitiate the detention order as a whole. ^ 

In Bhupal Chandra v. Arif AH^ the petitioner was detained with a view to 
prevent him from acting in any manner prejudicial to the maintenance of Public 
Order. Five out of 16 grounds did not have any rational relation with public 
order. In other words one third of the grounds were irrelevant. Quashing the 
detention order Dwivedi, J. said “we can not assess how far there five grounds 
have swayed the mind of the District Magistrate and tilted his judgment against 
the detenu. To the intertwining of relevant and irrelevant grounds of detention 
the rule of scverality would not apply and the whole order of detention will 
fall down.” 

If equivocal language used and the detenu is not told whether his 
alleged activities set out in the grounds of detention fall under one head or the 
other or both, it would be difficult for him to make an adequate representation 
against the order of detention."' In view' of the decisions of the Supreme 
Court in Kishori Mohan v. State of Bengal* and Akshoy Komi v. State of 
West Bengal^ there can be no doubt that if the order of detention purports to 
be based on the satisfaction of the detaining authority that it is necessary to 
detain the detenu with a view to preventing him from acting in a manner 
prejudicial to the maintenance of the public order or security of the state, it 
would clearly be an invalid order. The satisfaction of the detaining authority 
such a case would be on the disjunctive and not conjunctive grounds that would 

1. Keshav Tatpade v. King Emperor 1943 FC 88. 

2. 1954 SCR 418 : 1954 SC 179 quoted in 1957 SC 167. para 3. 
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mean that the detaining authority was not certain whether it had reached its 
subiective satisfaction as to the necessity of exercising the power of detention 
on the ground of danger to public order or danger to the security of the State; 
where the disjunctive “or” is used instead of conjunctive and it would mean 
thafSe detaining authority was either not certain whether the a leged activities 
Jnhe detenu endangered public order or the security of the state or it did not 
seriously apply its wind to the question whether such activities fell under one 
head or the other and merely reproduce mechanically the language of Section 
3 (1) (aXii) of the Act. When such equivocal language is used and the detenu 
is not told whether his alleged activities set out in the grounds of detention 
fell under one head or the other or both, it would be difficult for him to make 
an adequate representation against the order of detention. ^ 


Even if one of the grounds or reasons which led to the subjective 
satisfaction of the detaining authority is non existent or misconceived vague 
or irrelevant the order of detention would be invalid and it would not 
avail the detaining authority to content that the other grounds or reasons are 
good and do not suffer from any such infirmity because it can never be 
predicated to what extent the bad giounds or reasons operated on the mind 
of the detaining authority or whether the detention order would have been 
made at all if the bad grounds or reasons alone were before the detaining 
authority.^ 


Thus two of the grounds on which the order of detention rests bear no 
rational connection with “public order” in the interests of which the petitioner 
was ordered to be detained. * The Supreme Court in Pushkar Miikherjee's'^ case 
has observed “that it is well established that the constitutional requirement that 
the grounds must not be vague must be satisfied with regard to each of the 
grounds communicated to the person detained subject to the claim of privilge 
under clause (6) of Art. 22 of tliu Constitution and therefore even if one 
ground is vague and the other grounds are not vague, the detention is not 
in accordance with procedure established by law and is therefore illegal. The 
power to detain a person without safeguard of a court trial is too drastic to 
permit a lenient construction and therefore courts must be astute To ensure that 
the 'detaining authority does not transgress the limitations subject to which 
alone the power can be exercised.” 


In Moti Lai Jain v. Stale of Bihar,-' the Supreme Court observed ; “the 
subjective 'satisfaction of the detaining authority must be properly based on all 
the reasons on which it purports to be based. If some out of those reasons are 
found to be non-existent or ii relevant, the court cannot predicate what the sub- 
jective satisfaction of the authority would have been on the exclusion of those 
reasons. To uphold the order on the remaining reasons would be to substitute 
the objwtive standards of the court for the subjective satisfaction of the 
authority.” 

16.23. Several grounds. 

m * 

In D>varka Das Bhatia V. Slate of Jammu and Kashmi'^ the order of 
detention was based on the ground that the petitioner was engaged in unlawful 


1. Binod Behari Matho v. Slate of Bihar, 1974 SC 2I2S (2129) ; (1975) 2 SCR 215. 

2. Biram Chan / v. State of V. P; 1974 1661 (1 165). 

3. Kuso Sah -v. State of Bihar, 1974 SC 156(153). 

4. (1969) 2 SCR 635 : 1970 SC 152. 

5. (1968) 3 SCR 587 (593) : H68 SC 1509, quoted in 1974 SC 156 (158). 
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smuggling activities relating to three essential commodities, cloth, zari and 
mercury of which first two were found not to be essential articles. Holding 
that the order of detention was bad the Supreme Court enunciated the 
principle : “Where power is vested in a statutory authority to deprive the 
liberty of a subject on its subjective satisfaction with reference to specified 
matters, if that satisfaction is stated to be based on a number of grounds or 
for a variety of reasons, all taken together, and if some out of them are found 
to be non-existent or irrelevant, the very exercise of that power is bad. That 
is so because the matter being one for subjective satisfaction, it must be 
properly based on all the reasons on which it purports to be based. If some 
out of them are found to be non-existent or irrelevant, the Court cannot 
predicate what the subjective satisfaction of the said authority would have 
been on the exclusion of those grounds or reasons. To up hold the validity 
of such an order inspite of the invalidity of some of the reasons or grounds 
would be to substitute the objective standards of the Court for the subjective 
satisfaction of the statutory authority. In applying these principles, however, 
the Court must be satisfied that the vague or irrelevant grounds are such as, 
if excluded, might reasonably have affected the subjective satisfaction of the 
appropriate authority. It is not merely because some ground or reason of a 
comparatively unessential nature is defective that such an order based on 
subjective satisfaction can be held to be invalid. The Court while anxious to 
safeguard the personal liberty of the individual will not lightly interfere with 
such orders. It is in the light of these principles that the validity of the 
impugned order has to be judged. ^ 

In Ram Manohar Lohia v. The State of Bihar and another,^ the order of 
detention was that the District Magistrate was satisfied that with a view to 
preventing him from acting in any manner prejudicial to the public safety 
and the maintenance of law and order, it was necessary to make an order 
that he be detained. Under Rule 30 of the Defence of India Rules, no power 
was conferred upon the District Magistrate to detain a person on the ground 
that it was necessary so to do in order to prevent that person from acting in a 
manner prejudicial to the maintenance of law and order. The order no doubt 
also referred to the apprehension felt by the District Magistrate about Dr. 
Lohia acting in a manner prejudicial to public safety. But then the question 
arose before the Supreme Court whether the order of detention was valid 
when one of the grounds mentioned in the order, namely, the apprehension of 
acts prejudicial to the public safety was a good ground. The result was that 
the detention order mentioned two grounds one of which was in terms of the 
rule while the other was not. But then the question was what was that which 
weighed with the District Magistrate, the apprehension regarding public safety 
or an apprehension regarding the maintenance of law and order ? Would the 
District Magistrate had made the order solely on the ground that he felt 
apprehension regarding the maintenance of public safety because of the 
activities in which he thought Dr. Lohia might indulge ? It could well be 
that upon the material before him the District Magistrate would have refrained 
from making an arder under Rule 30 solely upon the first ground. Or on the 
other hand he would have made the order solely upon that ground. His order, 
however, gave no indication that the District Magistrate would have been 
prepared to make it only upon the ground relating to public safety. The 
Supreme Court by majority held that the order was illegal and could not be 
sustained. 

1. Dwarka Das v. State of Jammu and Kashmir^ 1957 SC 164 (168). 

2. 1966 SC 740 (743). 
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Vague grounds. 

The Supreme Court has held that where grounds are furnished to the 
detenu those grounds must not be vague and must be such as to enable him 
to make a proper and cfTectivc representation against his detention. The 
Supreme Court has further held that where there are several grounds, even if 
one ground is vague, then it is difficult to say whether the ground which is 
vague and in respect of which the detenu could not make an effective 
representation did not influence the mind of the detaining authority in arriving 
at his subjective satisfaction that the detenu would in future be likely to act 
in a manner prejudicial to the maintenance of supplies and services essential 
to the community. If the detention order is held invalid on this count, it 
would be equally so in a case where there are other materials on which the 
detaining authority could have been influenced in arriving at his subjective 
satisfaction but which he has not mentioned in the grounds of detention, nor 
communicated them to the detenu. In such circumstances whether the other 
materials on record had any effect on the mind of the detaining authority 
cannot be accepted solely on his statement, because to admit that he alone 
has such a right would be to accept that the mere ipsi dixit of the detaining 
authority would be sufficient and cannot be looked into. There is a possibility 
that certain materials on record would disclose that the activities of the detenu 
are of a serious nature having a nexus with the object of the Act, namely the 
prevention of prejudicial acts affecting the maintenance of supplies and services 
essential to the community, and having proximity with the time when the 
subjective satisfaction forming the basis of the detention order had been 
arrived at. If these elements exist then the Court would be justified in taking 
the view that these must have influenced the sujective satisfaction of the 
detaining authority and the omissitui to indicate those materials to the detenu 
would prejudice him in making an effective representation, if so, the detention 
order on that account would be illegal.* 

The Courts would look with disfavour upon vague grounds of detention, 
because such grounds fail to convery to the detenu the precise activity on 
account of which he is being detained. The detenu is thus prevented from 
making an effective representation which he might possibly have made, if he 
had been apprised of the objectionable activity which led to his detention.® 

Since the detenu is not placed before a Magistrate and has only a right 
of being supplied the grounds of detention with a view to his making a repre- 
sentation to the government and the Advisory Board, the grounds must not 
be vague or indefinite and must afford a real opportunity to make a representa- 
tion against the detention. 

In Cftaju Ram v. State of J A the Supreme Court has observed that 

*‘the grounds charged the petitioner with having conspired with some leaders of 
Democratic Conference and having incited landless people of RSpura Tehsil to 
forcibly occupy the land comprised in Nandpur Mechanised Farm and to have 
persuaded them to resist violently any attempt to evict them. No details of 
the leaders of the Conference or of the persons incited or the dates on which 
he conspired or incited the squatters or the time when such conference took 
place, were mentioned. It would be impossible for anybody to make a repre- 
sentation against such grounds. These grounds were held to be vague. There- 
fore on both the twin grounds namely, that he was deprived of his right to 
make a representation and also because the grounds in themselves were very 

1. Daktar Mudi v. State of tV. 1974 SC 2086 (2088) para 6. 

2. Sheikh Ibiahim v. State of JVest Bengal, 1974 SC 736 (738). 

3. 1971 SC 263 (266). 
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vague, ,we must hold that there was no compliance with the law as laid down 
in thtt Jammu and Kashmir Preventive Detention Act. The result, therefore, 
is that the detention must be declared to be unlawful -and Chaju must be 
declared to be entitled to his liberty.*** 

16 . 25 , Past conduct may be considered. 

The past conduct or antecedent history of a person can appropriately be 
taken into account in making a detention order. It is indeed largely from 
prior events showing tendencies or inclinations of a man that an inference can 
be drawn whether he is likely in the future to act in a manner prejudicial to 
the maintenance of public order. But in order to justify such an inference it is 
necessary to bear in mind that such past conduct or antecedent history should 
ordinarily be proximate in point of time and should have a rational connection 
with the conclusion that the detention of the person was necessary.® No doubt, 
it is both inexpedient and undesirable to lay down any inflexible test as to how 
far distant the past conduct or the antecedent history should be for reasonably 
and rationally justifying the conclusion that the person concerned if not 
detained may indulge in prejudicial activities.® If in a given case the time lag 
between the prejudicial activity of the detenu aud the detention order made be- 
cause of that activity is exfacie long, the detaining authority should explain the 
delay in the making of the detention order with a view to show that there was 
proximity between the prejudicial activity and the detention order. If the 
detaining authority fails to do so, inspite of opportunity having been afforded 
to it, a serious infirmity would creep into the detention order. 

16.26. Single Act. 

la. .Anil Dey s. State of West Bengal* the charge against detenu was: 
“That on 1.8 1972 at about 12-30 hrs. you and your associates committed theft 
in respect of signal materials from SPH type location box No. 513 which is 
situated in between UP main and UPCCR line at Dum Dum Junction North 
Yard (near S. S. P.) and 2 Nos. feed and transformer from the junction box 
near Signal No. 33 on the said place. The value of the stolen property is valued 
at Rs. 600/.” It is apparent from this averment that the District Magistrate had 
derived his subjective satisfaction from the circumstance that the detenu was a 
“notorious stealier of railway stores.” operating in Dum Dum Railway yard. 
The Supreme Court took the view that the ground given was - neither too 
distant nor too trifling to strain judicial credulity to breaking point ; on the 
contrary it was proximate and pernicious, if true. It is self-evident that 
sophisticated signal equipment could not be removed by a layman or a tyro. 
Indeed, it required a certain measure of technical skill and electrical expertise. 
On the other hand, such times were likely to be removed only by persons who 
were part of a complex of agencies collaborating to remove, secrete and sell to 
a particular set of persons who may need it or put it to other technical use. The 
other possibility was that the activity was part of plan of sabotage which 
brought to a grinding halt the movement of trains. This single act could not 
live in isolation and necessarily connotes a course of previous conduct wh.reby 
some specialisation had been acquired, some specialised agencies had been 
fabricated and some special mischief had been planned to be perpetrated.® 

1. Chaju Ram v. Slate ofJ. A K., 1971 SC 263 (266). 

2. IVasiuddin v. District Magistrate, 1981 SC 2166 (2175). 

3. Abdul Munnafw. State ofWB. 1974 SC 2066(2067). 

4. 1974 SC 832 (833). 

5. Anil Dey v. State of West Begal, 1974 SC 832 (835) para 7. 
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In Madhab Roy v. State of West Bengal^ on the same reasoning the justi- 
fiability of the detention order on a single solitary act cutting and removal of 
copper return feeder were of railway traction was upheld. These decisions 
were followed in Israil S, K, v. District Magistrate^ West Dinapur.^ 

The satisfaction which the District Magistrate is required to reach in 
order to support the order of detention is that it is necessary to detain the peti- 
tioner with a view to preventing him from acting in a particular manner and 
that satisfaction can obviously be founded only on a reasonably anticipated 
prognosis of future behaviour of the petitioner made ont he basis ol past inci- 
dents ^ 

A single solitary act attributed to a person may form the basis for 
reaching a satisfaction that he might repeat such acts in future and in order to 
prevent him from doing so it may be necessary to detain him. The nature of 
the act and the attendant circumstances may in a given case be such as to 
reasonably justify an inference that the person concerned, if not detained 
would be likely to indulge in commission of such acts in future.'^ 

In Debu Mebto y. State of W. the petitioner was detained on the 
solitary ground that on 11-8-1972 he and his associates were found ramoving 
bales of gunny bags by breaking open the wagon. The Advisory Board whose 
recommendation was accepted by the Government was of the opinion that there 
was sufficient cause for the detention of the petitioner. The Supreme Court 
quashed the detention order. Bhagwati, J. speaking for the Court said : “we 
fail to see how one solitary isolated act of the wagon breaking committed by 
the petitioner could possibly pursuade any reasonable person to reach the satis- 
faction that unless the petitioner was detained he would in all probability indulge 
in further acts of wagon breaking. No criminal propensities for wagon breaking 
could reasonably be inferred from, a single solitary act of wagon breaking 
committed by the petitioner". In this case there was nothing in the affidavit of 
the District Magistrate even remotely suggesting that wagon breaking was a 
crime which had become very rampant and was seriously obstructing and 
thwarting smooth and quick flow of supplies and services essential to the com- 
munity. In this situation even a single act of wagon breaking by an individual 
may be regarded in a different light and conceviably afford justification for reac- 
hing a satisfaction to such individual may be detained in order to prevent him 
from acting in a prejudicial manner.® 

16 . 27 . DeteniCs right to get copies of documents. 

The right of making an effective representation carries with it the right 
to get copies of documents relied upon in the grounds of detention factual con- 
tents of the grounds of detention on which the subjective satisfaction of the 
detaining authority was based have to be disclosed to the detenu to make an 
effective representation. It is however not necessary to furnish copies of 
documents to which casual or passing reference may be made in the course 
of narration of events and which are not relied upon by the detaining authority 
in making the order of detention.*^ 

1. 1975 SC 255. 

2. 1975 SC 168. 

3. Malwa Shaw v. State of West Bengal, 1974 SC 957 (959). 

4. Debu Mahto v. State of West Bengal, 1974 SC 816 (817), 
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16 . 28 / Delay, in supplying materials. 

If there is undue delay in furnishing the statements and documents 
referred to in the grounds of detention the right to make effective representation 
is denied. The detention can not be said to be according to the procedure 
prescribed by law. * The same view was taken in Tushar Thakker v. Union 
of India.^ 

In Narendra Purshottum v. Csujral,'^ “it was urged that the Government 
was under a constitutional (obligation to consider the representation before the 
hearing before the advisory Board. The Government has to reach its decision 
uninfluenced by the opinion of the Advisory Board.” In Ram Chandra Kamat 
V Union of India,, ^offer of inspection of documents twelve days after request for 
copies was considered fatal to the detention and it was abserved : “It there is 
undue delay in furnishing the statements, and documents referred to in the 
grounds of detention the right to make effective representation is denied. The 
detention cannot be said to be according to the procedure prescribed by law. 
When the Act contemplates the furnishing of grounds of detention ordinarily 
within five days of the order of detention, the intention is clear that the state- 
ments and documents which are referred to in the grounds of detention and 
required by the detenu and arc expected to be in possession of the detaining 
authority should be furnished with reasonable expedition.” 

16.29. Detenu's right to get information. 

In order to make an effective representation, the detenu is entitled to 
obtain information relating to the grounds of detention. When the grounds of 
detention are served on the detenu, he is entitled to ask for copies of the state- 
ments and documents referred to in the grounds of detention to enable him to 
make an effective representation. When the detenu makes a request for such 
documents, they should be supplied to him expeditiously. The detaining 
authority in preparing the grounds would have referred to the statements and 
documents relied on in the grounds of detention and would be ordinaril> avail- 
able with him — when copies of such documents arc asked for by the detenu the 
detaining authority should be in a position to supply them with reasonable 
expedition. What is reasonable expedition will depend on the facts of each 
case.'"’ 

16 30. Delay in making detention order. 

In Lakshman Khatik v State ofW. the Supreme Court held that a 
delay of seven months in making an order of detention aftei the incident which 
led to the making that order was fatal. The Supreme Court again considered 
this question in Golam Ilnssain v. Police Commr.'^ and Krishna Iyer, J. said ; 
“It is true that there must be a live link between the grounds of criminal 
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Virendra Singh v. State of Maharashtra, 1981 SC 1909; Sat ini Soni v. Union of India, 1981 
S C 431. 
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activity alleged by the detainiag authority and the purpose of detention namely, 
inhibition of prejudicial activity of the species specified in the statute. This 
credible chain is snapped if there is too long and unexplained an interval bet- 
ween the offending acts and the order of detention. No authority, acting 
rationally, can be satisfied, subjectively or otherwise, of future mischief merely 
because long ago the detenu had done some thing evil.”* 

There must not be such a long gap between the materials on which reli- 
ance was placed and the actual order passed as to lead to the inference that 
the subjective satisfaction of the District Magistrate was unreal and unvalid.^ 
In Malwa Shaw v. State of West Bengal^ it was held that the period of about 
five months which elapsed between the dates of alleged incidents and.and mak- 
ing of the order of detention could not be regarded as so -unresonably long as 
to warrant the inference that no satifaction was really arrived at by the District 
Magistrate or that the satisfaction was colourable, or no satisfaction at ail. 

16.31. No delay in Governments deciding representation. 

The consideration of the representation of the detenu by the appropriate 
authority is entirely independent of any action by the Advi.sory Board including 
the consideration of the representation of the detenu by the Advisory Board. 
There should not be any dilay in the mitter of consideration. It is true that no 
hard and fast rule can be laid down as to the measure of time taken by the 
appropriate authority for consideration but is has to be remembered that the 
Government has to be vigilant in the governance of the citizens. A citizen’s 
right raises a correlative duty of the State. The appropriate Government is to 
exericse its opinion and judgment on the representation before sending the case 
along with the detenu's representation to the Advisory Board. If the appro- 
priate Government will release the detenu the Government will not send the 
matter to the Advisory Board. If, however, the Government will not release the 
detenu the Government will send the case along with the detenu’s representation 
to the Advisory Board. If thereafter the Advisory Board will express an opinion 
in favour of release of the detenu the Government will release the detenu. If 
the Advisory Board will expresses any opinion against the release of the detenu 
the Government may still exercise the power to release the detenu. ' 

It is an obligation of the state or the detaining authority to place all the 
relevant facts before the court and if there is any delay in assisting the detenu 
pursuant to the order of detention which is prima facie unreasonable, the 
state must give reasons explaining the delay.® In Nizamud:Vn v. State of 
W.B.^ there was a time lag of about two and half months between the date of 
the order of detention and the date when the petitioner was actually detained. 
As no explanation was given by the District Magistrate in his affidavit in reply. 
The Supreme Court was not satisfied that the District Magistrate had applied 
his mind and arrived at a real and genuine subjective satisfaction that it was 
necessary to detain the petitioner with a view to preventing him from acting 
in a prejudicial manner. The Supreme Court did not however mean that 
whenever there was dealy in assising the detenu pursuant to the order of 

1. Golam Hussain v. Police Commr., 1974 SC 1336 (1339) ; Sk. Abdul Mumtaf v. State 
of West Bengal, 1974 SC 2066 (2078). 
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3. 1974 SC 957 (959). 
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detention, the subjective satisfaction of Jthe detaining authority must be held 
to be not genuine or colourable. Each case must depend on its own peculiar 
facts and circumstances. The detaining authority may have a reasonable 
explanation for the delay and that might be sufficient to disprit the inference 
that its satisfaction was not genuine. 

The question whether the representation submitted by the detenu 
was dealt with all reasonable promptness and diligence is to be decided not by 
the application of any rigid or inflexible rule or set formula nor by a mere 
arithmetical counting of dates, but by a careful scrutiny of the facts and circum> 
stances of each case if on such examination, it is found that there was any 
reinissness, in difference or avoidable delay on the part of the detaining autho- 
rity. State Government in dealing with the representation, the Court will 
undoubtedly treat it as a factor vitiating the continued detention of the detenu; 
on the other hand, if the Court is satisfied that the delay was occasioned not by 
any lack of diligance or promptness of attention on the part of the party 
concerned, but due to unavoidable circumstances or reasons entirely beyond his 
control, such delay will not be treated as furnishing a ground for the grant 
of relief to the detenu against his continued detention J 

16.32. Unexplained delay in deciding representation. 

It is now well settled that any unexplained delay in deciding 
the representation filed by the detenu amounts to a clear violation of 
Article 22 (5) of the Constitution of India and is sufficient to vitiate the 
detention.-^ 

16.33. Representation to be delt with early. 

It is settled law that the appropriate authority is bound to give an oppor- 
tunity to the detenu to make representation and to cons ider the representation 
of the detenu as early as possible. There should not be any delay in the matter 
of consideration. 

In Jayanarayan Sukul v. State of West Bengal,^ the Supreme Court held 
that the fundamental right of the detenu to have representation considered 
by the appropriate .j'overainent will render meaningless if the government will 
not deal with the matter expeditiously. The appropriate authority is bound 
to consider the representation of the detenu as early and as expeditiously as 
possible. The reason for immediate consideration of the representation is too 
obvious to be stressed. The personal libercy of a person is at stake, ny 
delay would not only be an irresponsible act on the part of appropriate 
authority but also unconstitutional because the Constitution enshrines the 
fundamental right of a detenu to have^^ his representation considered and it is 
imperative that when the liberty of a person is in peril immediate action should 
be taken by the relevant authorities.^ 

In Mehdi Mohamed v. State of Maharashtra^^ and Virendra Singh v. State 
of Maharashtra^ short delay in disposing of the representation was considered 
fatal to the order of detention. 
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16. 34. Detenu and Fundamental rights. 

Ill Francis Coralie v. Union Territory^^ the question which arose was whe- 
ther a person preventively detained in a prison had any rights which he could 
enforce in a Court of law. Once his freedom was curtailed by incarceration in 
a jail, did he have any fundamental rights at all or did he leave them behind, 
when he entered the prison gate? It was held by the Supreme Court in the two 
Sunil Batra cases that “fundamental rights do not llee the person as he enters 
the prison although they may suffer shrinkage necessitated by incajeeration.” 
The prisoner or detenu has all the fundamental rights and other legal rights 
available to a free person, save those which are incapable of enjoyment by 
reason of incarceration. Even before the two Sunil Batra cases, this position 
was impliedly accepted in State of Maharashtra v. Prahhakar Pan iuran^,^ and 
it was speltout clearly and in no uncertain terms by Chandrachud, J in D. B. 
Af. Patnaik v. State of Andhra Pradesh 

“Convicts are not, by mere reason of the conviction, denuded of all 
the fundamental rights which they otherwise possess. A compulsion under 
the authority of law, following upon a conviction, to live in a prison- 
. house entails by its own force the deprivation of fundamental freedoms 
like the right to move freely throughout the territory of India or the right 
to “practise’’ a profession. A man of profession would thus stand 
stripped of his right to hold consultations while serving out his sentence. 
But the Constitution guarantees other freedoms like the right to acquire, 
hold and dispose of property for the exrcise of which incarceration can be 
no impediment, likewise, even a convict is entitled to the precious right 
guaranteed by Article 21 of the Constitution that he shall not be deprived 
of his life or personal liberty except according to procedure established 
by law.” 

This statement of the law was affiimcd by a Bench of five Judges of the 
Supreme Court in the first Sunil Batra case^ and by Krishna Iyer, J. speaking 
on behalf of the Court in the second Sunil Batra case. ‘ Kishna Iyer, J., in 
the latter case proceeded to add, “the jurisdictional reach and range of this 
Court’s writ to hold prison caprice and cruelty in constitutional leash is incon- 
testable” and concluded by observing: “Thus it is now clear law that a prisoner 
wears the armour of basic freedom even behind bars and that on breach there- 
of by lawless officials the law will respond to his distress signals through writ’ 
aid. The Indian human has a constant companion the Court armed with the 
Constitution ” It is interesting to note that the Supreme Court of the United 
States has also taken the same view in regard to rights of prisoner. Mr. Justice 
Douglas struck a humanistic note when he said in the Eve PalPs*'* case : 

“Prisoners are still persons entitled to all constitutional rights 
unless their liberty has been co'nstitutionally curtailed by procedure that 
satisfy all the requirements of due process.” 

So also in Charles Wolff's^ case Mr. Justice White made the same point in 
emphatic terms : 

1. 1981 SC 746(751). 

2. (1966) 1 SCR 702 ; 1966 SC 424. 

X (1975) 2 SCR 24 : 1974 SC 2092 (2094). 

4. (1978)" Cri. LT 1741. 

5. (1980 Cri. U 1099). 

6. (1974) 41 L. ed. 2d’'p. 495. 

7. 41 L. ed 2d p. 935. 
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‘‘But though his rights may be diminished by the needs and exige- 
ncies of the institutional environment a prisoner is not wholly stripped of 
constitutional protections when he is imprisoned for crime. There is no 
iron curtain drawn between the Constitution and the prisons of this 
country.” 

Mr. Justice Douglas reiterated his thesis when he asserted : 

‘‘Every prisoner’s liberty is, of course circumscribed by the very fact 
of his conhnement, but his interest in the limited liberty left to him is then 
only the more substantial. Conviction of a crime dose not render one a 
non-person whose rights are subject to the whim of the prison administra- 
tion, and therefore, the imposition of any serious punishment within the 
prison system requires procedural safeguards.” 

Mr. Justice Marshall also expressed himself clearly and explicitly in the 
same termes : 

“I have previously stated my view that a prisoner does not shed his 
basic constitutional rights at the prison gate, and I fully support the 
courts holding that the interest of inmates in freedom from imposition of 
serious discipline is a ‘liberty’ entitled to due process protection.” 

What is stated by these learned Judges in regard to the rights of a 
prisoner under the Constitution of the United States applies equally in regard 
to the rights of a prisoner or detenu under our constitutional system.' 
It must, therefore, now be taken to be well settled that a prisoner or detenu 
is not stripped of his fundamental or other legal rights, save those which 
are inconsistent with his incarceration, and if any of these rights are 
violated, the Court which is to use the words of Krishna Iyer, J., “not a 
distant abstraction omnipotent in the books but an activist institution which 
is the cynosure of public hope”, will immediately spring into action and 
run to his rescue.” 

16.33. Grounds to be communicated without delay. 

In Ganga v. Government of Maharashtra^ there was unreasonable delay 
of more than a month in supplying the copies to the detenus, of the material 
that had been relied upon or referred to in the “grounds” of detention. There 
was thus an infraction of the constitutional imperative that in addition to the 
supply of the grounds of detention, all the basic material relied upon or 
referred to in those “grounds” must be supplied to the detenu with reasonable 
expedition to enable him to make a full and effective representation at the 
earliest. Of course, what is “reasonable expedition” is a question of fact 
depending upon the circumstances of the particular case. 

The requirement of communication of grounds of detention acts as a 
check against, arbitrary and capricious exercise of power, and swondly the 
detenu has to be afforded an opportunity of making a representation against 
the order of dentention. The communication of the grounds of detention, 
is therefore also intended to subserve the purpose of enabling the detenu to 
make an effective representation.* 

1. Francis Coralie v. Union Territory, 1981 SC 748 (751). 

2. 1980 SC 1744 (1749). 

3. Khudi Ram v. State of West Bengal, 1975 SC 550 (554). 

F.44 
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When any person is detained in pursuance of an order made under any 
law providing for preventive detention, the authority making the order shall as 
soon as may be, communicate to such person the grounds on which the order 
has been made, and shall afford him the earliest opportunity of making a repre- 
sentation against the order. ^ 

It is principled and pragmatic, flexible but firm and enforces the right to 
be heard without overloading the administrative process with judicial trappings. 
This fundamental constitutional mandates are that the authority shall 
communicate to the detainee the grounds on which the order has been made. 

Grounds with in the contemplation of Section 8 (1) of the MISA means 
“materials’’ on which the order of detention is primarily based. Apart from 
conclusions of facts “grounds” have a factual constituent, also. They must 
contain the pith and substance of primary facts but not subsidiary facts or 
evidential details. The basic facts as distinguished from factual details should 
be incorporated in the material communicated to the detenu. 

In Haradhan Saha case-’ it was observed that under the Preventive Dcten- 
iton Act, 1050, it was an established rule that a detenu had a right to be apprised 
of all the materials on which an order of detention was passed or approved. 
This observation was explained in Khudi Ram Das v. State ofW. B. * a case 
under the Maintenance of Internal Security Act, 1071 Bhagwati, J. speaking 
for the Court said ; “When the court made these observations what it had 
in mind was that all the materials constituting the grounds of detention must 
be communicated to the detenu and not other particulars communicated to the 
State Government under Sec. 3 subsection (3) which do not form the basis 
of the making of the order of detention or its approval should be disclosed to 
the detenu. The Court could not have intended to say that in addition to the 
grounds of detention other particulars mentioned in Sec. 63, sub-section (3) 
should also be communicated to the detenu when there is requirement to that 
effect either in Art. 22 (5) of the Constitution or many provision of the Act”. 

A catena of decisions of the Supreme Court has firmly established the rule 
that one of the constitutional imperatives embodied in Article 22 (5) of the Con- 
stitution is that all the documents and materials relied upon by the detaining 
authority in passing the order of detention must be supplied to the detenu, as 
soon as practicable, to enable him to make an effective representation. ■''' Recently, 
in Smt. Ichhu Devi Choraria v. Union of India'"' the Supreme Court reiterated 
the principle as follows : 

“One of the basic requirements of clause (5) of Article 22 is that the autho- 
rity making the order of detention must, as soon as may be, communicated 
to the detenu the grounds on which the order of detention has been made and 
under sub-section (3) of Section 3 of the COFEPOSA Act, the words “as soon 
as may be” have been translated to mean “ordinarily not later than five days 
and in exceptional circumstances and for reasons to be recorded in writing not 
later than fifteen days, from the date of detention.” The grounds of detention 
must therefore be furnished to the detenu ordinarily within five days from the 

1. Constitution of India, Art. 22(5). 

2. Vakil Singh v. State of J. & K., 1974 SC 2337. 

3. Haradhan Saha v. State of W. B., 1974 SC 2154. 

4. 1975 SC 550 (553). 

5. 1981 SC 728. 

6. 1980 SC 1983. 
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date of detention, but in exceptional circumstances and for reasons to be 
recorded in writing the time for furnishing the grounds of detention may stand 
extended but in any event it cannot be later than fifteen days from the date 
of detention. The detenu is an illiterate person and it is absolutely necessary 
that when we are dealing with a detenu who cannot read or understand 
English language or any language at all, that the grounds of detention should 
be explained to him as early as possible in the language he understands so that 
he can avail himself of the statutory right of making a representation. To 
hand over to him the document written in English and to obtain his thumb 
impression on it in token of his having received the same does not comply 
with the requirements of the law which gives a very valuable right to the detenu 
to make a representation which rights is frustrated by handing over to him 
the grounds af detention in an language. The Supreme Court further 
h^li that the requirement of explaining the grounds to the detenu in his own 
language was not complied with.^ 

In Lalhi Bhai Jogibhai v. Union of india^ the detenu did not know English. 
The grounds of detention, which were served on the detenu, had been drawn 
up in English. It is true that Police Inspector, who served the grounds of deten- 
tion on the detenu, had filed an affidavit stating that he had fully explained the 
grounds of detention in Gujarati to the detenu. But, that was not a sufficient 
compliance with the mandate of Article 22 (5) of the Constitution, which re- 
quires that the grounds of detention must be “communicated" to the detenu. 
“Communicate" is a strong word. It means that sufficient knowledge of the 
basic facts constituting the ‘grounds’ should be imparted effectively and fully to 
the detenu in writing m a language which he understands. The whole purpose 
of communicating the ‘ground’ to the detenu is to enable him to make a pur- 
poseful and effective representation. If the ‘grounds’ arc only verbally explain- 
ed to the detenu and nothing in writing is left with him, in a laguage which he 
understands, then that purpose is not served, and the constitutional mandate 
in Article 22 (5) is infringed. 

16.34. Effect of non-communication. 

If any facutal components constituting the real grounds for detention 
have not been fairly and fully, put across to the detenu so as to enable him to 
make an etfective answer or where it appears that the detaining authority had 
taken into consideration materials which were not communicated to the detenu 
the order of detention would be invalid as being in contravention not only of 
the statutory protection under Sect. 8 of the MISA but also at the constitutional 
guarantee under Art. 22 (5). The fact that the petititioner was a “desperate 
and dangerous character and vetteran copper wire stealer"^ or a “notarious 
wagonbreaker". 

16.35. Material particulars not communicated. 

In Shaik Hanifw. State of IV. B.^ material particulars of the grounds of 
dentention which were necessary to enable the detenu to make an effective 
representation, were not communicated to him, and the Supreme Court 
quashed the detention order as being violative of Article 22 (S) of the Consti- 
tution. 


1. 1971 SC 26S. 

2. Mohii. Atom v. State of West Bengal^ 1974 SC 917. 

3. Krishna Lai Dutta v. State of West Bengal^ 1974 ,SC 953 (957). 

4. 1974 SC 679. 
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Assuming, however, that there was some infirmity or vagueness in. some 
parts of the documents containing the grounds, can it be said that it was of 
such a kind as to vitiate the detention orders ? The principles laid down in 
Talpade's case,^ was with reference to grounds some of which were good and 
the others extraneous to the purposes for which detention could be ordered. 
In a number cases the Supreme Court held that vagueness of grounds given 
for detention would vitiate detention order. ^ 

It must be remembered that the Supreme Court in Moti Lai Jain v. 
State of Bihar^ was dealing with the liberty of a citizen of country. The power 
given to the State under the Act is an extraordinary power. It is exercisable 
under special conditions and is subject to definite limitations. The nature of 
the power is such that the liberty of an individual can be deprived on the 
subjective satisfaction of the prescribed authority that there is sufficient cause 
for his detention. A detenu has not the benefit of a regular trial or even an 
objective examination of the accusations made against him. As observed by 
the Supreme Court in Dr, Ram Krishna BhardA'oj v. State of Delhi^ preventive 
detention is a serious invasion of personal liberty and such safeguards as the 
Constitution has provided against the improper exercise of the power must 
be jealously watched and enforced by the Court. In that case this Court 
further laid down that under Article 22 (5) of the Constitution as interpreted 
by this Court, a person detained under the Act, is entitled, in addition to the 
right to have the ground of his detention communicated to him, to a further 
right to have particulars as full and adequate as the circumstances permit fur- 
nished to him as to enable him to make representation against the order of de- 
tention and the sufficiency of the particulars conveyed in the second communica- 
tion is a justiciable issue, the test being whether they arc sufficient to enable the 
detained person to make representiton which on being considered may give 
him relief. It is also laid down- in that decision that the constitutional 
requirement that the grounds must not be vague must be satisfied with respect 
to each of the grounds communicated to the person detained subject to the 
claim of privilege under Clause (6) of Art. 22 of the Constitution, and where 
one of the grounds mentioned is vague, even though the other grounds are 
not vague the detention is not in accordance with the procedure established by 
aw and is therefore illegal. "' 

116.36. Internal security. 

Internal Security is an expression of width sufficient to compehend the 
concept of public order. 

Internal disturbance can threaten the security of the State and, such 
disturbance may assume grave proportions, so as have a direct impact on 
public order.® 

16.37. Advisory Board. 

“(4) No law providing for preventive detention shall authorise the 
detention of a person for a longer period than three months unless — 

1. 1943 FC I. 

2. Ram Krishna Bhardwajy. State of Dehli, 1953 SCR 708 : 1953 318 ; MotilalJain v. 
State of Bihar ^ 1968 SC 159 \ Mlisr Hal Jain v. District Magistrate, Kamrup, (1971)3 SCC 
693 .* Rameshwar Lai v. State of Bihar, 1968 SC 1302 ; State of Bombay v. Atma Ram Sridhar 
Vaidya, 1951 SC 157. 

3. 1968 SC 1509. 

4. 1953 SC 318. 

5. Moti Lai Jain v. State of Bihar, 1968 SC 1509 (1512) para 8. 

6. Abdul Aziz v. District Magistrate, 1973 SC 770 (772). 
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(a) an Advisory Board consisting of persons who are» or have 
been, or, are qualified to be appointed as, Judges of a High Court has 
reported before the expiration of the said period of there months that 
there is in its opinion sufficient cause for such datention : 

Provided that nothing in this sub-clause shall authorise the deten- 
tion of any person beyond the maximum period prescribed by any law 
made by Parliament under sub-clause (b) of clause (7) ; or 

(b) such person is detained in accordance with the provisions of 
any law made by Parliament under sub-clause (a) and (b) of clause (7).’, 

The detention in Nirmal Kumar w. Union of fndia,^ was challenged 
mainly on the ground that no order under Cl. (f) of Sec. 8 of the Act con- 
firming the detention was passed by the appropriate Government within three 
months of the commencement of the detention and, as such, the continuance 
of the detention beyond the initial period of three months was violative of the 
mandate of Art. 22 (2) of the Constitution. 

The Supreme Court followed the decision ^of - in Ujjai Mandal's^ case, 
where Mathew, speaking for the Court said : 

“Article 22 (4) of the Constitution has specified the maximum limit 
of initial detention, and detention for a longer period than 3 months can only 
be made on the basis of the report of the Board. The Act authorises a possible 
detention of more than 3 months. It is because the appropriate Governmet 
wants to detain a person for more than 3 months that the matter is referred 
to the Board and it is only when the Board makes its report timt the appro- 
priate Government can fix the period of detention under sub-section ( 1) of 
Sec. 12. So when the Government receives the report of the Board stating that 
there is sufficient cause for detention of a person, if the Government wants to 
detain him for a period beyond 3 months, it has to pass an order or make a 
decision under Section 12 (1) to confirm the order of detention.” 

The expression “may confirm” in Cl. (f) of Sec. 8 is significant. It imports 
a discretion. Even where the Advisory Board makes a rcpoit that in its 
opinion, there is sufficient cause for the detention concerned, the Government 
may not confirm the detention order. Read in the light of Article 22 (4) of 
the Constitution and the context of the words “continue the detention”, they 
definitely lead to the conclusion that the sine qua non for continuing the 
detention made beyond the period of three months, is the confirmation of the 
detention order by the appropriate Government. Conversely, the non-con- 
firmation of the initial order by the appropriate Government before the expiry 
of the period of three months’ detention, shall automatically result in revoca- 
tion and termination of the legal authority for its continuance. ♦ These words 
put it beyond doubt that if the initial order of detention is not confirmed by the 
appropriate Government within three months of the date of the detention, the 
detention after the expiry of that period ipso facto becomes unauthorised and 
illegal. It is true that in certain situation when the Advisory Board makes its 
report in favour of the detention just before the expiry of 11, weeks from the 
date of the detention, the time left to the Government for taking a decision as 
to the confirmation of the detention and its continuance would be hardiy two 
weeks. That only shows the anxiety on the part of the legislature to ensure 
that the Government continues the preventive detention of a person beyond 

1. Nirmal Kumar v. Union of India, 1978 SC 1155 (1156). 

2. 1972 SC 1446. 

3. Nirmal Kumar v. Union of India, 1978 SC 1155 (1166). 



S50 


The Constitution of India 


16 . 38 . 


three months .after due application of mind and for that purpose acts with 
utmost promptitude. The law does not lend its authority to the continuance 
of the detention even for a day more than the initial period of three months 
if the Government does not take a decision for that purpose on the report of 
of the Advisory Board within three months of the commencement of the 
detention. 

16.38. Proceedings before Advisory Board. 

In A. K. Roy v. Union of Indta^ the Supreme Court rejected the plea that 
the proceedings of the Advisory Board should be thrown open to the public. 
The right to a public trial is not one of the guaranteed rights under our Con- 
stitution as it is under the 6th Amendment of the American Constitution which 
secures to persons charged with crimes a public, as well as a speedy, trial. 
Even^, under the American Constitution, the right guaranteed by the 6th Amend- 
ment is held to be personal to the accused, which the public in general 
cannot share. Considering the nature of the inquiry which the Advisory Board 
has to undertake, it can not be said that the interest of justice will be served 
better by giving access to the public to the proceedings of the Advisory 
Board. 

On a combined reading of clauses (1) and (3)(b) of Art. 22, it is clear that 
the right to consult and to be defended by a legal practitioner of his choice, 
which is conferred by clause (1) is denied by clause (3) (b) to a person who 
is detained under any law providing for preventive detention. Thus, according 
to the express intendment of the constitution itself, no person who is detained 
under any law, which ‘provides for preventive detention, can claim the right to 
consult a legal practitioner of his choice or to be defended by him.’^ To read 
the right of legal representation in Art. 22 (5) would be restraining the language 
of that Article. Clause (5) confers uppn the detenu the right to be informed of 
the ground of detention and the right to be afforded the earliest opportunity of 
making a representation against the order of detention. That right has undou- 
btedly to be effective, but it does not carry with it the right to be represented 
by a legal practitioner before the Advisory Board. ^ The rights available to an 
accused in a criminal trial can not be extended to the proceedings of Advisory 
Boards m order to determine the rights of detenus in relation to those pro- 
ceedings.^ The Court distinguished the case of Francis Coralie Mullin v. Union 
Territory^ and did not say any thing about the correctness of that decision.'’ 

The reason behind the provisions contained in Article 22 (3) (b) of the 
Constitution clearly is that a legal practitioner should not be permitted to appear 
before the Advisory Board for any party. Permitting the detaining authority 
of the Government to appear before the Advisory Board with the aid of a legal 
practioner or a legal advisor would be in breach of Article 14, if a similar 
facility is denied to the detenu. If the detaining authority or the Government 
takes the aid of a legal practitioner or a legal adviser before the Advisory Bord 
the detenu must be allowed the facility of appearing before the Board through a 
legal practitioner. The embargo on the appearance of legal practitioner should 
not be extended so as to prevent the detenu f^romJ>eing aided or assisted by a 
friend,'' who, is truth ‘and substance, is not a legal practitioner. Every person 

1. 1982 SC 710 (752). 

2. A. K. Roy v. Union of India, 1982 SC 710 (744). 

3. Ibid., p. 745. 
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6. A. K. Roy v. Union of India, 1982 SC 710 (747>48). 

7. Ibid., p. 747. 
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whose interests are adversely affected as a result of the proceedings which have 
a serious import, is entitled to be heard in those proceedings and be assisted by 
a friend. It may be that denial of legal representation is not denial of natural 
justice per sc\ and therefore of a statute excludes that facility expressly, it would 
not be open to the tribunal, to allow it, fairness, as said by Lord Denning M. R. 
in Maynard v. Osmond^ can be obtained without legal representation. 

In A, K. Roy v. Union of India^ the question was whether the detenu could 
claim a right of cross-examination in the proceedings before the Advisory 
Board. Chandrachud, C.J. denying this right said : “It seems difficult to hold 
that a detenu can claim the right of cioss-exainination in the porceeding be- 
fore the Advisory Board. First and foremost, cross-examination of whom ? 
The principle that witness must be confronted and olfered for cross- 
examination applied generally to pioceedings in which wiiiicsse . re examined 
or documents arc adduced in evidence in order to prove a point. Cross- 
examination then becomes a powerful weapon for showing the untruthfulness 
of that evidence. In proceedings before the Advisory Board, the question for 
consideration of the Board is not whether the detenu is guilty of any charge 
whether there is sufficient cause for the detention of the person concerned. The 
detention, it must be remembered, is based not on facts proved either by apply- 
ing the test of preponderance of probabilities or of reasonable doubt. The 
detention is based on the subjective satisfaction of the detaining authority that 
it is necessary to detain a particular person in order to prevent lum from act- 
ing in a manner prejudicial to certain stated objects. The proceeding of the 
Advisory Board has, therefore, to be structured dilferently from the proceeding 
of judicial or quasi-judicial tribunals, before which there is a list to adjudicate 
upon. 


Neither the Constitution nor the National Security Act contains any pro- 
vision denying to the detenu the right to present his own evidence in rebulial 
of the allegations made against him. The detenu may therefore ofl'er oral and 
documentary evidence before Advisory Board in order to rebut the allegations 
which are made against him. We would only like to add that if the detenu 
desires to examine any witnesses, he shall have to keep them present at the 
appointed time and no obligation cast on the Advisory Board to summon them. 
The Advisory Board, like any other tribunal, is free to regulate its own pro- 
cedure within the constraint of the Constitution and the statute. It would be 
open to it, in the exercise of that power to limit the time within which the 
detenu must complete his evidence. The Advisory Board is under an obliga- 
tion under Section 11 (1) of the Act to submit its report to the appropriate 
Government within seven weeks from the date of detentie^n ol the person con- 
cerned. The proceedings before the Advisory Board have therefore to be com- 
pleted with the utmost expedition. 

It is a matter of common experience that in cases of preventive detention, 
witnesses are either unwilling to come forward or the sources of information 
of the detaining authority cannot be disclosed without detriment to public 
interest. Indeed, the disclosure of the identity of the informant rnay abort the 
very process of preventive detention because, no one will be willing to come 
forward to give information of any prejudicial activity if his identity is going to 
be disclosed, which may have to be done under the stress of cross-examination. 
It is, therefore, difficult in the very nature of things, to give to the detenu the 
full panoply of rights which an accused is entitled to have in order to disprove 
the charges against him. That is the importance of the statement that the con- 

1. (1977) 1 Q.B. 240 (253). 
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cept of what is just and reasonable is flexible in its scope and calls for such 
procedural protections as the particular situation demands. Just as there can 
be an effective hearing without legal representation even so there can be effcce 
tive hearing without the right of cross-examination. The nature of the inquiry 
involved in the proceeding in relation to which these rights are claimed deter- 
mines whether these rights must be given as components of natural justice. > 

16 36. Treatment of detenu. 

It is difficult to frame a Code for the treatment of detenus while they are 
held in detention. That will involve an exercise which calls for examination 
of minute details. The Court will have to examine each case as it comes 
before it, in order to determine whether the restraints imposed upon the de- 
tenu in any particular case are excessive and unrelated to the object of 
the detention. If so, they shall have to be struck down. The basic commit 
ment of our Constitution is to foster human dignity and the well-being of our 
people. In recent times, the Court had many an occasion to alert the 
authorities to the need to treat even the convicts in a manner consistent with 
human dignity. The judgment of Krishna Iyer, J. in Sun!! Batra v. De/hi 
Admimstrationf^ is an instance in point. It highlights that place of incarcera- 
tion are “part of the Indian earth” and that, “the Indian Constitution cannot 
be held at bay by jail officials ‘dressed in a little, brief authority”. The 
Supreme Court had impressed upon the Government that the detenu must be 
afforded all reasonable facilities for an existence consistent with human dignity. 
The Court did not find any reason why they should not be permitted to wear 
their own clothes, eat their own food, have interviews with the members of 
their families at least once a week and, last but not the least, have reading 
and writing material according to their reasonable requirements. Books are 
the best friends of man whether inside or outside the jail. 

16.42. Detenu to consult a legal adihisc r. 

The right of a detenu to consult a legal adviser of his choice for any 
purpose not necessarily limited to defence in a criminal proceeding but also 
for securing release from preventive detention or filing a writ petition or 
prosecuting any claim or proceeding, civil or criminal, is obviously included in 
the right to live with human dignity and is also part of personal liberty and 
the detenu cannot be deprived of this right nor can this right of the detenu 
be interfered with except in accoi dance with reasonable, fair and just procedure 
established by a valid law. A prison regulation may, therefore, regulate the 
right of a detenu to have interview with a legal adviser in a manner which is 
reasonable, fair and just but it cannot prescribe an arbitrary or unreasonable 
procedure for regulating such an interview and if it docs so, it would be vio- 
lative of Articles 14 and 21. 

In Francis Coralie v. Union Territory the legal adviser under the rules 
could have interview with the detenu only by prior appointment after obtain- 
ing the permission of the District Magistrate. The Supreme Court held that 
the rule regulating the right of a detenu to have interview with a legal adviser 
of his choice was violative of Articles 14 and 21 and as such unconstitutional 
and void. It would be quite reasonable if a detenu were to be entitled to 
have interview with his legal adviser at any reasonable hour during the day 
after taking appointment from the Superintendent of the Jail, which appoint- 
ment should be given by the Superintendant without any avoidable delay. The 

1. A. K. Roy V. Union of India, 1982 SC 710 (749) para 100. 
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interview need not necessarily take place in the presence of a nominated officer 
of Customs, Central Excise etc. but if the presence of such officer can be con- 
veniently secured without involving of any postponement of the interview, then 
such officer and if his presence is not so secured, then any jail official may, if 
thought necessary watch the interview but not so as to be within hearing dis- 
tance of the detenu and the legal adviser. 

16.43 Sub-clause (6), 

(6) Nothing in clause (5) shall require the authority making any such 
order as is referred to in tliat clause to disclose facts which such authority 
considers to be against the public interest to disclose. ^ 

Under Article 22 (6) the authorities are permitted to withhold facts which 
they consider not desirable to be disclosed in the public interest. It was argued 
that, therefore, all other facts must be disclosed. Tne Supreme Court held that it 
is not the necessary conclusion from the wording of Article 22(6). It gives a right 
to the detaining authority not to disclose such facts, but from that it does not 
follow that what is not stated or considered to be withheld on that ground 
must be disclosed and if not disclosed, there is a breach of a fundamental right. 
A wide latitude is left to the authorities in the matter of disclosure. They are 
given a special privilege in respect of facts which are considered not desirable 
to be disclosed in public interest. As regards. the rest, their duty is to disclose 
facts so as to give the detained person the earliest opportunity to make repres- 
entation against the order of detention.® 

Articles 22 (6) of the Constitution provides that nothing in clause (5) 
shall require an authority making an order of detention, to disclose facts, 
which such authority considers to be against public interests. The District 
Magistrate may not disclose the intelligence reports or the history-sheet.^ 

16 . 44 . St,ib-clause (7). 

(7) Parliament may by law prescribe — 

(a) the circumstances under which, and the class or classes of cases 
in which, a person may be detained for a period longer than three months 
under any law providing for preventive detention without obtaining the 
opinion of an Advisory Board in accordance with the provisions of sub- 
clause (a) of clause (4) ; 

(b) the maximum period for which any person may in any class or 
classes of cases be detained under any law providing for preventive deten- 
tion ; and 

(c) the procedure to be followed by an Advisory Board in an inquiry 
under sub-clause (a) of clause (4).'‘ 

Under Article 22(4) no law providing, for preventive detention can autho- 
rise detention for a period longer than three months unless an Advisory Board 
consisting of persons with qualifications set out therein has reported before the 
expiration of three months that there is in its opinion sufficient cause for such 

1 . Constitution of India. Art. 26 (6). 

2. State of Bombay v. Atma Ram, 1957 SC Ji57 (168). 

3. Wasiuddin v. District Magistrate, 1981 SC 2166 (2175) Khudiram Das Jv. State of 
IVest Bengal, 1975 SC 550. 

4. Constitution of India, Art. 26 (7). 

F. 45 
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detention. Even when there is such a report, no person can be detained 
beyond the maximum period prescribed by any law made by Parliament under 
clause 7 (b) of the Article. The policy of Article 22 is except where there 
is a Central Act to the contrary passed under Clause 7 (a), to ^rmit detention 
for a period of three months only, and the detention in exc.;ss of that period 
is permissible only in those cases where an Advisory Board, set up under a rele- 
vant statute, has reported as to the sufficiency of the cause for such detention. 
The fact that the report of such an Advisory Board has to be obtained before 
the expiry of three months from the date of detention shows that the maximum 
period within which the detaining authority can on its own satisfaction detain 
a person is three months. If such detention is to continue thereafter, it can 
be done only where there is the report of the Board certifying the sufficiency 
of the cause for detention.^ 

The Supreme Court, in several cases was called upon to consider whether 
it was obligatory on the Parliament to prescribe the maximum period of deten- 
tion under clause (7) sub-clause (b), if the detention was to be made for a 
longer period than three months under sub-clause (a) of Clause 4. 

In /f.A". Gopalan v. State of Madras,'^ Kania, C.J. said that Art. 22 (7)(b) 
was permissive, it being not obligatory on Parliament to prescribe the maxi- 
mum period, and if that constiuction resulted in a Parliamentary law enabling, 
the detention of a person for an indefinite period without trial, that unfortu- 
nate consequence was the result of the words of .Art. 22 (7) itself and that the 
Court could do nothing about it. In Krishamn v. Slate oj Madras,^ Section 1 1 
of the Preventive Detention (Amendment) Act, 195 1 was impugned as viola- 
tive of Art. 22 (4) (a) on the ground that Section II did not fix a maximum 
period of detention but on the contrary, empowered the government in express 
terms to order that the detenu was to continue in detention for such period 
as it thought fit. Mahajan, J., regarded the point as concluded by the majo- 
rity decision in Gopalan's case (supra). This view was shared only by S.R. Das, 
J., Bose, J., in his dissent held that though it was not obligatory on Parlia- 
ment to fix the maximum period of detention under Art. 22 (7) (b) if it wanted 
to detain a person for a period longer than three months it could only do so 
by providing in the Act the maximum period of detention. The Court by 
majority held that section 11 was not invalid on the ground that it did not fix 
the maximum period of detention in as much as the Act was to be in force for 
a period of one year and no detention under the Act could be continued after 
the expiry of the Act.** 

In the State of West Bengal y, Ashok Dey,-' the central issue was whe- 
ther a State Legislature had power to pass a law providing for preventive 
detention of a person for a period longer than three months, unless the 
Parliament had prescribed the maximum period of detention under Art. 22 
(7) (b). The Court negatived the contention that there was no such power 
and said that Art. 22 (7) was couched in a permissive way and there was 
nothing mandatory about it. The Court came to the conclusion that' there 
was no limitation on the power of a State Legislature to make a law providing 
for detention for a period beyond three months for the reason that the 
Parliament had not made a law prescribing the maximum period of detention 
under Art. 22 (7) (b). According to Bose, J. in his dissenting judgment in 

1. Shibapada Afukherjee v. State of W. B. fl974) .1 SCC 50 (53). 

2. 1950 SCR 88 : 1950 SC 27 ; Fagu Shaw v. State of W, B., 1974 SC 613, 

3. 1951 SCR 621 : 1951 SC 301. 

4. Fagu Shaw v. State of W. B., 1974 SC 613 (616). 

5. 1972 SC 1660 : (1972) 1 SCC 199. 
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Krishna's case’ “A law providing for detention of a person beyond a period of 
three months must satisfy either clause (4Xa) or clause (4)(b) of Article 22. Ihe 
learned Judge was not, however, prepared to read the word ‘may’ in clause (7) 
of Article 22 as meaning ‘must* as that would change the usual meaning of the 
word. He was of the view that Parliament is free to prescribe or not to 
prescribe the maximum period of detention under Article 22 (7) (b) and that 
neither Parliament nor State legislature can be compelled to pass a law autho- 
rising preventive detention beyond three months but, if, however, either wishes 
to do so, then it is bound to conform to the provisions of either sub-clause (a) 
or (b) of Article 22 (4) or both, and that in the case of sub-clause (a), the 
proviso is as much a part of the sub-clause as its main provision. The learned 
Judge then said that if no maximum limit is prescribed under sub-clause (b) 
of Article 22 (7), the proviso to Article 22 (4) (a) cannot operate, and, if it 
cannot operate, no legislative action can be taken under clause (4) (a).”* 

The question again was raised before the Court in Fagu Shaw v. State of 
IVest Bengal,^ Ra.y, C. J., Mathew & Chandrachud, JJ., accepted the view 
expressed in the earlier cases and held that they could not import an obliga- 
tion that Parliament “shall’’ by law prescribe the maximum period of deten- 
tion, About the dissenting judgment of Bose, J, they said that “The analogies 
to which the learned Judge referred to were, in fact, misleading and his rea- 
soning from them not convincing’’. Bhagwati, J., agreed with the judgment of 
Bose, J. and did not feel bound by the earlier judgments. He differing from ■ 
the majority judgment held : “Parliament was free to prescribe or not to 
prescribe a maximum period under Clause (7) sub-clause (b). It was under no 
obligation to do so. But if no maximum period was prescribed, neither the 
Parham Jilt nor the State Legislature could authorise detention for a longer 
pu'ijltiii tiifjj ini.itu eitur u.iijr •.ub-clause (a) or sub-clause (b) of 
Clause (4). If the Parliament or the Stale Legislature wished to authorise 
detention for a period longer than three montlis, maximum period must be 
prescribed by law. There can be no detenliou for a period longer than three 
months unless the maximum period of detention was prescribed by Parliament 
under Clause 7 sub-clause (bj. 

Section 13 of the MIS.A as it originally stood run as follows : 

“The maximum period for which any person may be detained in 
pursuance of any detention order which has been confer med under Sec- 
tion 12 shall be twelve months from the date of detention”. 

After it was amended by Section 6 (b) of the Defence of India Act, 1971. 
The material part of Section 13 reads : 

“The maximum period for which any person may be detained in pur- 
suance of any detention order which has been confirmed under Section 12 
shall be twelve months from the date of detention or until the expiry of 
the Defence of India Act, 1971 which ever is later’’. 

The Defence of India Act, 1971 came into force on December 9, 1971 
and remained in force during the operation of the proclamation of Emergency 
(issued under clause 1 of Art. 352 of the Constitution on the 3rd December, 
1971) and for period of six months thereafter . 

Parliament may by law prescribe the maximum period for which any 
person may in any class or classes of cases detained under any law providing 

1. Fagu Shaw v. State ofW. B., 1974 SC 613 (616). 

2. 1974 SC 613. 
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for preveotive detention.^ la Fagu Shaw v. State of West Bengal^ the argument 
was that the expression maximum period connotes a definite period reckoned 
in terms of years months or days and that no period could be said to be maxi' 
mum period unless it was possible to predict its beginning and end in terms of 
years, months or days and that since the determination of the period of deten- 
tion, namely the expiry of Defence of India Act, 1971 was dependant upon 
revocation of the Proclamation of Emergency, the period fixed under Section 13 
of the Act was not the maximum period. The Supreme Court, (Ray, C. J., 
Nlathews, Algiri Swami and Chandrachud, JJ.)(Bhagwati, J. dissenting) rejected 
the contention. The same view again was taken by the Supreme Court in 
Mohd. Alam v. State of W. 

r 

When any person is arrested, he is deprived of his liberty, the procedure 
laid down in clause ( 1) of Act. 22 must then be followed, and he must be 
allowed the right to be defended by counsel of his choice. No law which 
permits deprivation of his personal liberty by arrest can deny him this right. 
Why should this right be limited to a trial in which he may be sentenced to 
death or to a term of imprisonment. Why should this right be denied to him 
in a trial in which he is in jeopardy of being convicted and sentenced to a heavy 
fine ? The clear words of Article 22 furnish no basis for this limitation. The 
right to be defended by counsel is not limited do a trial in which the arrested 
person is in jeopardy of being sentenced to death or to a term of impri- 
sonment.^ 


16.45. Preventive detention and criminal trial. 

The liability of the detenu also to be tried for commission of an offence 
or to be proceeded against under Chapter VIII of the Code of Criminal Pro- 
cedure does not in any way as a matter of law affect or impinge : upon the full 
operation of the Act."’ Judicial trial for punishing the accused for the 
commission of an offence as afso preventive security proceedings in a 
Criminal Court against a person merely for keeping the peace,‘or for good 
behaviour under Chapter VIII of the Code of Criminal Procedure is a 
jurisdiction distinct from that of detention under a Preventive Detention 
Act, which has in view, the object of preventing the detenu ' from acting in a 
manner prejudicial inter alia to the security of the State or maintenance of 
public order.** The fields of these two jurisdictions arc not co-extensive nor 
are they alternative. 

A case under the Code of Criminal Procedure depends upon the proof of 
objective facts which have have already taken place. Whereas 'a', case under 
the Act providing for preventive detention depends upon the'/'subjective satis- 
faction of the authorities concerned of the likelihood of the- -person to be 
detained to act in future in a manner similar to the one seen from his past acts. 
The fact, therefore, that a prosecution under the Code of Criminal Procedure 
could have been launched is not a valid ground for saying that it precludes the 
authority from acting under the Act”.’ 


1. Constitution, Art. 22 (J) (b). 

2. 1974 SC 613. 

3. 1974 SC 917. 

4. Stale of M. P. v. Shobha Ram, 1966 SC 1910 (1921). 

5. Borjahan Corey v. State of W. B., 1972 SC 2256 (2257). 

6. Haradhan Sahav. State of IV. B., 1941 SC ;2\54 ^iRam Krishna Rawat v. District 
Magistrate (1975) 4 SCC 164 ; Suru Mattiek v. Stale of fV. B., 1974 SC 2305. 

7. Borjahan Corey v. Slate of W, B ., : (1972) 3 SCC 550 (553): 1972 SC 2256. 
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Preventive detention is an anticipatory measure and does not relate to an 
offence while the criminal proceedings are to punish a person for an offence 
committed by him They are not parallel proceedings. In the circumstances 
the pendency of a criminal prosecutor is no bar to an order of preventive 
detention, nor is an order of preventive detention a bar to prosecution. It is 
for the detaining authority to have the subjcctiv satisfaction whether in such a 
case there are sufficient materials to place the person under preventive detention 
in order to prevent him from acting in a manner prejudicial to public order 
or the like in future. ^ 

The mere fact that criminal proceedings in connection with the same 
incidents had been adopted against a person and he had been discharged by the 
trying Magistrate did not mean that no valid order of detention could be 
passed against him in connection with those very incidents or that such an 
order could for that reason be characterised as mala fide. It might well be 
that a Magistrate trying a particular person under the Code of Criminal 
Procedure had insufficient evidence before him, and therefore had to discharge 
such a person. But the detaining authorities might well feel that though there 
was not su(Ti:icnt available evidence under, the Evidence Act for a conviction, 
the activiiics of that person, which they had been watching, were of such a 
nature as to justify an onler of detention. From the mere fact that the Magis- 
trate discharged, the petitioner from the criminal case lodged against him, it 
cannot be said that the impugned order was incompetent, nor can it be inferred 
that it was without a basis or mala fide.^ 

In Saheb Singh Dugal v. Union of India it was contended that the 
detention order passed under the Defence of India Rules which had empowerd 
the Government of India to make orders of preventive detention was mala fide. 
The reason for the contention was that it was originally intended to prosecute 
the petitioners under Section 3 of the Official Secrets Act and when the autho- 
rities were unable to get sufficient evidence to obtain a conviction they decided 
to drop the criminal proceedings and to order the detention of the petitioner. 
But the Supreme Court said : “We cannot infer merely from the fact that the 
authorities decided to drop the case under the Official Secicts Act. ’ and there- 
after to order the detention of the petitioner under the Rules that the order 
of detention was maia fidc'\ This decij»ion was followed by the Supreme Court 
in Mohd. Saltm Khan v. Bose S, C.^ 

The argument that if the criminal trial failed or the case was not laun- 
ched because it was liable to fail, the state had to remain content with the 
result and it could not deprive the suspected person of his liberty, was again 
made before the Supreme Court in Mohd Subrati v. State of HV.y/ Bengal.'^ 
It was not accepted and it said : “The Act creates in the authorities con- 
cerned new jurisdiction to make orders for preventive detention on their 
subjective satisfaction on grounds of suspicion of commission in future of acts 
prejudicial to the community in general. This jurisdiction is different from 
that of the judicial trial in courts for offences and of judicial orders for 
prevention of offences. Even unsuccessful judicial trial or proceedings 

1. Ahjan V. District Magistrate, 1983 SC 1130 (1 132). 

2. Salim Khan v. Bose C.C., 1972 SC 1670 . (1972) 2 SCC 607 (609) ; Israil v. V)/i7r/cf 
Magistrate 1975 SC 168 ; Sri Ramayan v. State of W.B., 1973 SC 758 ; Milan Banik v. State 
of West Bengal, 1974 SC 1214 (1217). 

3. (1966) 1 SCR 313 : 1966 SC 3 tO. 

4. Md. Salim Khan v Bose, SC, (1972) 2 SCC 607 (609) ; Israil y. District Magistrate, 
W. B., 1975 SC 168 ; Sri Ramayan Harijan v. State of W. B., 1973 SC 758. 

5. (1972) 2 SCR 607. 
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would therefore not operate as a bar to detention order or render it mala 

fider 

In 1974, there appears to be a notiAable change in the approach to this 
question by the Supreme Court. In Bhut Nath v. State of West Bengal, ^ 
the question whether for the reason that criminal prosecution had failed 
the detention order was bad was raised before a Bench consisting of Krishna 
Iyer & Sarkaria, JJ. 

The decision in Mohd. Subrati v. State of West Bent'al.,^ given by a larger 
Bench was accepted. But Krishna Iyer, J. said : “A note of caution, however 
needs to be struck since absolute scrupulousness is expected of authorities exer- 
cising this exceptional power. This is not a power to put behind bars any one 
you regard as dangerous or rowdyish or irrepressible or difficult of being 
got rid of by proof of guilt in court. This is an instrument for protecting the 
community against specially injurious types of anti-social activities statutorily 
enunciated. If extraneous motives adulterate the use of power, the court must 
nullify it. After all, however well-meaning Government may be, detention 
power cannot be quietly used to subvert, supplant or to substitute the puni- 
tive law of the Penal Code. The immune expedient of throwing into a prison 
cell one whom the ordinary law would take case of, merely because it is irksome 
to undertake tlie inconvenience of proving guilt in court is unfair abuse. To 
detain a person after a court has held the charge false is to expose oneself to 
the criticism of absence of due care and of rational material for subjective 
satisfaction. After all, the responsible officer, aware of the values of Civil 
liberty even for undesirable persons, must make a credible prediction of the 
species of prejudicial acting in Section 3(1) before shutting up a person The 
potential executive tendency to shy at court for prosecution of ordinary offen- 
ces and to rely generously on the easier straleging of subjective satisffiction is a 
danger to the democratic way of life”.^ 

In Golam Hussain v. Police Comm'.* Krishna Iyer, J. speaking for the 
court said : “It is no longer a valid contention that because the accused has 
been discharged in a criminal case the ground of charge cannot be relied upon 
by the appropriate authority for passing an order of detention. The former 
relates to the punitive branch of the Criminal law and relates to the past 
commission, the latter to the preventive branch of social defence and protects 
the community from future injury. It is now futile for a detenu to urge that 
because the grounds of detention have been the subject matter of Criminal 
cases which have ended in discharge and therefore the order of detention is 
mala fide. The basic imperative of proof beyond reasonable doubt does not 
apply to the ••subjective satisfaction’’ component of imprisonment for reasons 
of internal security.’’ ‘Of course’, said Krishna Iyer, J., ‘we can visualise 
extreme cases where a court has held a criminal case to be false and a detain- 
ing authority with that judicial pronouncement before him may not reasonably 
claim to be satisfied about prospective prejudicial activities based on what a 
court has found to be baseless’’. 

16 . 46 . Nature of Preventive detention and criminal procedure. 

The power of preventive detention is a precautionary power exercised in 
reasonable anticipation. It may or may not relate to an offence. It is not a 

1. 1974 SC 806. 

2. (1973) 3 see 250 (254) : 1973 SC 207 . 

3. Bhut Nath v. State ofW. B., 1974 SC 806 (813). 

4 . 1974 SC 1336 (1339). 
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parallel proceeding. It does not overlap with prosecution even if it relies on cer- 
tain facts for which prosecution may be launched or*may have been'^ launched. 
An order of preventive detention may be made before or during prosecution. 
An order of preventive detention may be made with or without prosecution 
and in anticipation or after discharge or even acquittal. The pendency of pro- 
secution is no bar to an order of preventive detention. An order of preventive 
detention is also not a bar to prosecution.* 

16.47. Preventive detention order when detenu in jail. 

It can not be laid down as absolute proposition of law that a valid deten- 
tion order can not be made in any circumstances against a person in Jail cus- 
tody.* In Paweshwar Shaw\s c'db>e, Gajendragadkar, J. stated that the rele- 
vant fact in connection vs'ith the making of the order may dilTcr and that may 
make a difference in the application of the principle lhat a detention order can 
be passed against a person in jail. Take for instance, a case where a person 
has been sentenced to rigorous imprisonment for ten years. It can not be 
seriously suggested that soon after the sentence of imprisonment is pronounced 
on the person, the detaining authority can make an order directing the deten- 
tion of the said person after he is released from jail at the end of the period of 
the sentence imposed upon him. In dealing with this question again the 
consideration of proximity of lime will not be irrelevant. On the other hand, 
if a person who is undergoing imprisonment, for a very short period, say a 
month or two or so, and it is known lhat he would soon be released from 
jail, it may be possible for the authority to consider the antcceden. history of 
the said person and decide whether (he detention of the said person would be 
necessary after he is released from jail, and if the authority in hona fide satis- 
tied that such detention is necessary, he can make a valid order of detention a 
few days before the person is likely to be released. The question as to whether 
an order of detention can be passed against a person who is in detention or in 
jail will always have to be determined in the circumstances of each case.^ 

There is no legal bar in serving an order of detention on a person who is 
in jail custody if he is likely fo be released soon thereafter and there is relevant 
material on which the delataining authority is satisfied that if free, the person 
concerned is likely to indulge in activities prejudicial to the security of the state 
or maintenance of public^order.^* The decision in Maklian Singh v. State oj' 
Punjab/' docs not lay down the broad proposition canvassed. In that case 
which dealt with the Defence of India Rules it was observed lhat Rule 30 (1) 
(b) of these Rules postulates an order only where it is shown that but for the 
imposition of the detention, the person concerned would be able to carry out 
prejudicial activities and such a freedom could not be predicated of Makhan 
Singh Tarsikka, petitioner in that case. 

The real hurdle in making an order of detention against a person already 
in custody is based on the view that it is futile to keep a person in dual 
custody under two different orders but the objection cannot hold good if 
the earlier custody is without doubt likely to cease soon and the detention 

1. Haradhan Saha v. State of W, B., 1974 SC 2154 (2160) ; Biram Chandw, State of 
U. P,, 1974 SC 1161 (1165) ; Milan Banih v. State of W, B,, 1974 SC 1214(1257) ; Satisk 
Chowdhary v. State ofW, B., 1972 SC 1668. 

2. Rameshwer Shaw v. District Magistrate, 1964 SC 334 (338). 

3. Ibid.,p,m 

4. Masood Alam v. Union of India^ 1973 SC 899 (901). 

5. 1964 SC 1120. 
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order is made merely with the object of rendering it operative when the 
previous custody is about to ctaseJ In Rama Krishna Rawaf v. D. the 
petitioner was in jail custody in proceedings under Section 15 1 Cr. Pr. Code. 
That custody was obviously of a short duration. The mere service of the 
detention oidec on the petitioner of Jail, observed, the Supreme Court, would 
not therefore invalidate the order. On the basis of the antecedent activities of 
the petitioner in the proximate post the detaining authority could reasonably 
reach its subjective satisfaction about his tendency or inclination to act in a 
manner prejudicial to the maintenance of public order, after his release on 
the termination of the security proceeding under the Code” 


1 . 

2 . 


1964 SC 1 120. 

Ramhrishna Rawat v. District Magistrate, 1975 (4) SCC 764 (169) • 
V. Stale of W. B., 1974 SC 2149 (likely to be released Oo bail). 
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Prohibition of traffic in Human beings and forced 
labour and P rohibition ol employment of children 
in factories etc. 


SYNOPSIS 


17.1. Forced Labour. 

17.2. Peonage or Bonded labour. 

17.3. State's right regarding involuntary servitude. 

17.4 Traffic in Human beings and Bcgar, 

17.5. Begar. 

17.6. Bonded Labour Act. 

17. i. Forced Labour. 

Forced labour in some special cricumstances may be consistent with the 
general basic system of free labour. Force has been sustained as a means of 
punishing crime, and there are duties such as work on high ways which society 
may compel. Though traffic in human beings and beggars and other similar 
forms of forced labour have been prohibited by the Indian Constitution, the 
State is not prevented from imposing compulsory service for public purposes, 
but in imposing such service the State is not to make any discrimination on 
grounds only of religion, race, caste or class or any of them. Similary the 
exaction by government from the citizen of the performance of his supreme and 
and noble duty of contributing to the defence of the rights and honour of the 
nation as the result of a war cannot be said to be the imposition of involuntary 
servitude.^ 

Involuntary servitude is an action by the master causing the servant to have 
or to believe he has, no way to avoid continued service or confinement but not 
a situation where the servant knows has a choice between continued service and 

1. Jagadish Swamp: Hwim Rights md Fundamental Freedoms, p. 164. 
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freedom, even if the master has led him to believe that the choice may entail 
consequences that are exceedingly bad.^ 

Every form of forced labour, bcgaror otherwise, is within the inhibition 
of Art. 23 and it makes no difference, whether the person who is forced to give 
his labour or services to another is remunerated or not. Even if remuneration 
is paid labour supplied by a person would be hit by this Article if it is forced 
laDour that is, labour supplied not willingly but as a result of force or 
compulsion.-^ 

17.2. Peonage or Bonded Labour. 

Peonage may be characterised as the compulsory holding of one individual 
for the purpose of compelling the former, by personal service, to discharge his 
indebtedness to the latter. One who is shut up by superior or overpowering 
force, constantly present and threatening, from earning his living in a lawful 
way of his own choosing, is as much in a condition of involuntary servitude as 
if he were forcibly held in a condition of peonage. 

The peonage is sometimes classified as voluntary or involunatary: but this 
implies simply a difference, in the mode of origin, but none in the character of 
the servitude The one exists where the debtor voluntarily contracts to enter 
the service of his creditor. The other is forced upon the debtor by some pro- 
vision of law. But peonage however, created is compulsory service-involuntary 
servitude. The peon can release himself there-from, it is true, by the payment 
of the debt, but otherwise the service is enforced. A clear distinction exists 
between peonage and voluntary performance of labour or rendering of services 
in payment of a debt. In the latter case the debtor, though contracting to pay 
his indebtedness by labour or service, and subject, like any other contractor, to 
an action for damages for breach pf that contract, can elect at any time to 
break it and no law or force compels performance or a continuance of the 
service.^ 

17.3 State\s r'ghf regarding involuntary servitude. 

There can be no doubt that the State has authority to impose involuntary 
servitude as a punishment for crime. But the exception, allowing full latitude 
for the enforcement of penal laws docs not destroy the prohibition. It does not 
permit slavery or involuntary servitude to be established or maintained through 
the operation of the criminal law by making it a crime to refue to submit to the 
one or to render the service whch would constitute the other. The State may 
impose involuntary servitude as a punishment for crime, but it may compel one 
man to labour foi another in payment of a debt by punishing him as a criminal 
if he did not perform the service to pay the debt. 

17.4. Traffic in Human beings and Begar. 

Traffic in human beings and begar and other similar forms of forced 
labour are prohibited and any contravention of this provision shall be an offence 
punishable in accordance )with law.^ But the State is not prevented from im- 
posing compulsory service for public purposes and in imposing such service the 
State shall not make any discrimination on grounds only of religion, race, caste 
or class or any of them.-'^ 

1. Jagadish Swarup : Human Rights and Fundamental Freedoms, p. 166. 

2. People's Union for Democratic Rights v. Union of India, 1982 SC 1473 (1488). 

3. Jagadish Swamp : Human Rights and Fundamental Freedoms, p. 166. 

4. Constitution of. India^ Aft. 23- ( 1)- 

5. Ibid.. Art. 23(2). 
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17 . 5 . Begar. 

The clause ?3 (1) prohibits (i) traffic in human being (ii) begar and (iii) 
other similar forms of forced labour. It would be seen that every form of forced 
labour is not prohibited by the clause. In fact, clause (2) of Article 23 perimts 
the State to impose on the citizens compulsory service for public purposes. 
What is prohibited by the first clause is imposing on the citizens forced labour 
which is similar in form to begar It is true that begar is not defined but it is 
a well understood term which means making a person work against his will 
and without paying any remuneration therefor. Molesworth at page 580 
gives the meaning of begar as ‘Labour or service exacted by a Government or 
a person in power without giving remuneration for it.” In Wilson’s Glossary 
the maaning of the word is given as ‘Forced labour, one pressed to carry 
burden for individual or to public; under old system when pressed for public 
service, no pay was given.” To bring the case within the mischief which 
clause (1) of Article 23 provides against, it must be established that a person 
is forced to work against his will and without payment.^ 

Traffic in women for immoral purposes has been held to be covered by 
the expression “traffic in human beings” in Art. 23 (1) of the Constitution of 
India. This means that Parliament alone could icgislate for prescribing 
punishments for the offences contemplated by Art. 23 of the Constitution of 
India. If there is any conflict between a fundamental right guiranteed under 
Art. 19 of the Constitution and what is piohibited under .Art. 23 the prohibi- 
toin contained in the latter Article will prevail over the fundamental right 
conferred by the former article.^* 

Article 23 of the Constitution of India prohibits ‘Begar’. To ask a man 
to W)rk and then not to p iy him any salary or wagj> savour of Begar. It is 
a fundamental right of a citizen of India not to be compelled to work without 
wages. In this view of the matter, the stopping of pay and making the 
teacher to work is not only against the rule but it also offends against the 
spirit of Article 23 of the Constitution.^ 

Article 23 of the Constitution provides for prohibition of traffic, 
inter alia\ in human beings, which would include traffie in women and 
children for immoral or other purposes.^ 

The petitioners in Duh tr Gala v. Union of India*' were paid some 
remuneration, however insignificant it may be, for their two hours’ labour. 
Further they got the benefit of a reduced licence fee and in addition they were 
allowed the privilege of free user of the Railway premises for earning their 
livelihood. In the circumstances the petitioners could not be said to be doing 
Begar or forced labour within the meaning of Art. 23 (1) of the Constitution 
of India ^ 

The provision in the Article is engrafted in order to provide a right 
against exploitation. In Kcdar v. Muthu Koya^ petitioner had contracted to do 

1. Vasudevan v. S D. Mittal^ 1962 Bom. 3,(67) ; Peoples Union for Democratic Rights 
v. Union of India, 1982 SC 1473 (1486). 

2. Ra! Bahadur v. Legal Remembrance of Govt^ of W.B,, 1953 Cal. 522 (524), Shamabhai 
v. State of U. P., 1959 Ail. 62. 

3. Shamabhai v. State of U. P., 1959 Alld. 57 (62). 

4. SuraJ Narain v. State of M P., 1960 MP 303 (304). 

3. Raj Bahadur V. Legal Remembrancer, 1953 Cal. 522 (524). 

6. Dubari Goa!a v Union of India, 1953 C^l. 499, 

7. 1962 Ker, (138) 144. 
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personal service and certain properties of the plaintiff had beta put in 
possession of the petitioner on condition of the petitioner performing the 
personal service These facts would detract from the final conclusion to be 
arrived at namely that when the petitioner declined to perform such personal 
services and the non-performance of such personal services would entail penal 
consequences under the Madras Regulation, viz., Laccadive Islands and Mini- 
coy Regulation I of 1912, would amount to ‘Begat’ or at any rate, a similar 
form of forced labour. The plaintiff could not say that he was only seeking to 
enforce his rights under the contract. Such a plea would be no answer to the 
prohibition contained under Article 23 (I). ' 


17,6. Bonded Labour Act. 

Parliament has enacted the comprehensive Bonded Labour System 
(Abolition) Act, 1976, on these premises. This Act defines (Section 2 (g)) the 
‘bonded labour system’ as a system of forced, or partly forced, labour under 
which a debtor enters, or has, or is presumed to have, entered, into an agree- 
ment with the creditor to the effect that, (/) in consideration of an advance 
obtained by him or any of his ascendants or descendants, or (<7) in pursuance 
of any customary or social obligation, or (hi) in pursuance of any obligation 
devolving on him by succession, (/v) by reason of birth in a particular caste 
or community, or (v) for any economic consideration received by him or by 
any of his ascendants or descendants, the debtor would be bound to do any of 
the following acts— 

(a) to render to the creditor, for a specified or unspecified period, labour 
or service to the creditor, by himself or through any member of the debtor’s 
family, without wages or for nominal wages ; 

(b) to forfeit his freedom of employment or other means of 
livelihood ; 

(c) to forfeit his right to move freely throughout India ; 

(J) to forfeit the right to appropriate or sell at market value any of his 
property or anything produced by him or his family.® 


1. Kadary. Muthukoya, 1962 Ker. 144. 

2. Basu : Commentary on the Coiutllulton of India, p. 186. 
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18.4. Scope of Article 25. 

18.5. Freedom of conscience. 
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18.1 1. Public Order. 

18.12. Morality. 
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18.16 Management of Property— Religious denomination. 

18.17. Essential part of religion. 

18.18. Integral part of religion. 

18.19. Article 25 and Section 144 (I) of Code of Criminal Procedure. 

18.1. Secular Slate. 

Both religion and Government could best achieve their high purposes if 
each were left free from the other within its recpective sphere. Madison thus 
urged that the “tendency to a usuruption on one side or the other, or to a 
corrupting coalition or alliance between them, will be best guarded against by 
an entire abstinance of the government from interference in any way whatever, 
beyond the necessity of preserving public order and protecting each sect against 
trespass on its legal rights by others.” 

Our Constitution thus provides for a secular government. The fullest 
realization of true religious liberty, requires that government neither engage in 
nor compel religious practices, that it effect no favouritism among sects or 
between religious and non-religion and that it work deterrence of no religious 
belief.* 

The most fundamental requiiement in a constitutional system designed to 
secure religious autonomy is that governmental action at least be justifiable in 
secular terms. 

The definition of ‘secular’ here must be a generous one; if a purpose were 
to be classified as non-secular simply because it coincided with the beliefs of 

1. Abington School District v. Schempp. 374 US 203 (30S). 
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one religion or took its origin from another, virtually nothing that government 
does would be acceptable; laws against murder, for example, would be forbidden 
because they overlapped tho fifth commandment of the Mosaic Decalogue. It is 
clear, then, that the definition of religion that must be employed in finding a 
violation of the secular porposc requirement should be that derived from our 
analysis of the establishment clause. If something is ''arguable non-religious", 
it is sufficiently secular. This low-threshold test might be offensive if the 
secular purpose requirement were the only one a governmental action need 
meet in order to be acceptable.^ 

The Court itself has interpreted the secular purpose requirements in much 
this way. For example, the fact that Sunday closing laws had their origins in 
religious considerations and that Sunday remains a day of special religious 
significance for many, has not led the Court to conclude that such laws fail to 
meet the requirement of secular purpose. On the contrary, the Court said in 
AfcGown V. Maryland'^ “The present effect of most of (these laws) is to pro- 

vide a uniform day of rest for all citizens* the fact that this day is Sunday, 
a day of particular significance for the dominant Christian sects, does not bar 
the State from achieving its secular goals." 

Indeed, even in the school prayer cases some Justices were convinced that 
a secular purpose was at least arguably present.*-^ Thus one would expect that 
in the -TM case discussed in Malnak v. Maharishi Mahesh Yogi^y “even 
though the free exercise notion of religion should be broad enough to give the 
practitioner of transcendental meditation a genuine free exercise claim, govern- 
ment has a sufficiently secular purpose to meet an establishment clause objec- 
tion when It seeks to make TM available in the schools. Appropriately, it has 
become clear that the Court will usually find in the statutory language or else- 
where a secular purpose for a challenged law, and will then move on to conside- 
ration of the remaining two criteria 

As the kcular effect requirement has developed the premise of govern- 
mental neutrality in religious matters has been held to imply that, while no law 
may be passed whose primary effect is to aid a particular religion or even 
religion in general, a law may not be struck down simply because the secular 
effects government seeks to produce (for example, fire and police protection) 
happen to be realized in a religious context (for example, preventing arson of a 
church or robbery of a priest). To strike down a public choice on the sole 
ground that it incidentally makes religious actions easier or less costly would 
clearly be to single out religious groups for hostile treatment, contrary to the 
mandate of the first amendment’s free exercise clause : “That Amendment 
requires the state to be a neutral in its relations with groups of religious belie- 
vers and non-believers ; it does not require the state to be their adversary. State 
power is no more to be used so as to handicap religions than it is to favour 
them".« 

As the Preamble to our conssitution says ‘the constitution secure to all its 
citizen, liberty of thought, belief, faith and worship". Nothing in Article 16 
which provides for equality of opportunity in the matters of public employment 
shall effect the operation of any law which provides that the incumbent of 
an office in connece tion with the affairs of any religious or denominational 

1. Tribe : American Constitutional Law, p. 835. 

2. 336 US 420. 

3. See Engel v. Vitale, 370 US 421 . 

4. File No. 1&-7AI Dis/rict Conrt of New Jersey; para 14-6 ; Tribe : American Consti-^ 
tutional Law, p. 836. 

5. See Lemon v. Kurtzman, 403 US 602 : 29 L ed 2d 345. 

6. Everson v. Board of Education^ 330 US 1. 
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institution or any member of the governing body thereof shall be a person 
professing a particular religion or belonging to a particular denomination.^ 

18.2. Religious ideas— General ^ 

Public debate of religious ideas, like any others may arouse emotion. 
Articles 25 and 26 of the Constitution embody the principle of religious tole- 
lation that has been the characteristic feature of Indian civilization from the 
start of history. Besides they serve to emphasize the secular nature of Indian 
democracy which the founding fathers considered should be the very basis of 
the Constitution.® 

18 3. Freedom of belief. 

Freedom of belief guaranteed to the individual by the Constitution is the 
right to choose his way of life in accordance with his basic beliefs, whether a 
religious creed or a belief against religion. Freedom of belief is thus more than 
religious tolerance. It not only allows expression or concealment of the fact 
and contents of one’*, belief ; the constitution also extends freedom of belief to 
proselyting for one’s own confession, protected activity includes influencing 
another person to abandon his beliefs without turning to another creed. The 
constitution does not protect every manifestation of belief, but only those his- 
torically developed among civili/cd people on the basis of certain fundamental 
moral opinions. The religiously natural state cannot and should not define 
in detail the content of this freedom, because it is not allowed to evaluate its 
citizens’ belief or non belief. Nevertheless, it must prevent misuse of the 
freedom It follows from the constitution's older of values, especially from 
the digni ty of the human being, a misuse is especially apparent whenever the 
dignity of other person is violated. 

Recruiting for a belief and convincing someone to turn from another 
belief, normally legal activities became misuses of the fundamental right if a 
person tries, directly or indirectly, to use a base or immoral instrument to lure 
other persons from their beliefs. A person who exploits the special circum- 
stances of penal servitutude and promises and rewards someone with luxury 
goods in order to make him renounce his beliefs does not enjoy the benefit of 
the protection of Article 25 and 26 of the Constitution.® 

18.4, Scope of Article 25 

Article 25 is designated to guarantee freedom of conscience by preventing 
any degree of compulsion in matter of belief. This Article corresponds to the 
“free exercise clause” in the American Constitution. Madison in his Memorial 
and Remonstrance against religious assessments” had said “we held it for a 
fundamental and undeniable truth that religion or the duty which we owe to 
our Creator and the manner of discharging it can be directed only by reason and 
conviction not by force or violence. The rights of conscience arc, in the nature, 
of peculiar delicacy and will little bear the gentlest touch of the governmental 
hand 

Article 25 of the Constitution guarantees the right to every person, 
whether citizen or non-citizen, the freedom of conscience and .the right of 
freely to profess, practise and propagate religion. But this guaranteed right 
is not an absolute one. It is subject to (I) public order, morality and health, 
(2) the other provisions of Part 'III of the Constitution, (3) any existing law 

1. Constitution of India, Art. 16 (5). 

2. Saifuddin v. State of Bombay, 1962 SC 853 (872) ; Zotach v. Clausen, 96 L. cd. 954. 

3. Ibid. 

4. Abington School District v, Schempp, 374 US 203 (231) : 10 Led 2d 844 (863). 
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finnnrial ooliti'cal OF olhcF secular acti- 
regtdatiog or reslricting an . practice, (4) a law providing for 

viiy which may fee associated wjlh relg , may be irade by the State 

social welfare and reform, or providing for social welfare 

regulating or restricting the activities aforesaid or pioviuii » 

and reform.^ 

Subject to public order, rroraJily end bealtl . e^eIy lelificus dtncmina 
tion or any section thereof shall have the right 

(a) to establish and maintain institutions for religious and charit- 
able purposes ; 

(b) to manage its own affairs in matter of religion ; 

(c) to own and and acquire movable and immovably property , and 

(d) to administer such property in accordance with law. 

I, i, noteworthy that the right gneronteed by Arlicle 25 is an individnal 
right, as distinguished from the right of an organised body like a religious 

draomination or any section thereof, dealt with by Article 26. 

18.5. Freedom of Conscience. 

Conscience means the sense of right or wrong within the individual. » It 
is in the moral sense the facilityof judging the moral qualities of action or of 
discriminating between right and wiong : particularly app bed to one s perecep- 

tion and judgment of the moral qualities of his own conduct, but m <1 wide 
sSise demoting a similar application of the standards of morality to the acts 
of others The sense of right and wrong is inherent m eveiy person by virtue of 
his existence as a social entity In law specially the moral rule requires 
honest dealings between man and man. Moral law has been defined as the law 
of conscience ; the aggregate of those rules and principles of ethics which 
relate to right and wrong conduct and prescribe the standards to which 
the action of men should conform in their dealings with each other. 


One of the several stages in the development of morality is the level of 
conscience, in which the conduct that appears right to the agent is that approved 
bv his own individual judgment of what is right and wrong. At the level of 
custom the authority in the moral life is outside the -individual, he must do 
what is approved by his group. At the level of conscience the moral authority 
is inside the individual, it is an inner voice that directs him, and now it is what 
conscience commands that appears the obvious and proper thing to do. 

Social educational, and religious factors enter into the development of 
conscience indeed are requisite to the development. But the conscience is the 
center of decision in which the free.peisonality constitutes a synthesis of inner 
and outer moments. 

Conscience often does give decisions which are contrary to accepted 
moral standards, and even contrary to accepted moral standards, and even 
contrary to what conscience itself directs at the a later stage m its own mental 
development The extreme-case of this is ihat of the fanatic who is thoroughly 
conscientious and obedient to the dictates of his conscience, but whose 


1. Saifmidin v. Stale of Bombay, 1962 SC 853 (863). 

2. Ibid. 

3 . W. Lilli* :,Ah Introduction to Ethics, p. 61. 
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cooscience leads him to actions which are almost-universally considered to be 
wrong. 1 

It is not implied that liberty of conscience is reckless freedom from 
moral obligation, but is it rather that responsibility, of a free spirit which alone 
xan recognize ^and meet a moral obligation.* Our constitution therefore 
guarantees that all persons are equally entitled to freedom of conscience, 
but this right is subject to public order, morality and to the other provisions 
contained in Part III (Article 25 (1)). 

Those who would deny liberty of conscience cannot justify their action 
by condemning philosophical skepticism and indifference to religion, nor by 
appealing to social interests and affairs of state. 

Our constitution guarantees an equal liberty of conscience limited only 
when such argument establishes a reasonably certain interference with the essen- 
tials of public order Liberty is governed by the necessary conditions for 
liberty itself. Now by this elementary principle alone many grounds of 
intolerance accepted in past ages are mistaken. Thus, for example. Aquinas 
justified the death penalty for heretics on the ground that it is a far graver mat- 
ter to corrupt the faith, which is the life of the soul than to counterfeit money 
which sustains life. So if it is just to put to death forgers and other criminals 
heretics may a fortiori be similarly dealt with But the premises on which 
Aquinas relies cannot be established by modes of reasoning commonly recog- 
nized. It is a matter of dogma that faith is the life of the soul and that the 
suppression of heresy, that is, departures from ecclesiastical authority, is 
necessary for the safety of souls. 

t8.6. Religious Tolerance. 

“Again, the reasons given for limited toleration often run a foul of this 
principle Thus Rousseau thought that people would find it impossible to live 
in peace with those whom they regarded as damned, since to love them would 
be to hate God who punishes them. He believed that those who regard others 
as damned must either torment or convert them, and therefore sects preaching 
this conviction cannot be trusted to preserve civil peace. Rousseau would not, 
then, tolerate those religions which say that outside the church there is no 
salvation”. 

Locke can see nothing at all in his critic’s arguments, and it must indeed 
be admitted that the position which the critics had chosen to defend was any- 
thing but strong — viz that in the case of those who will not embrace the true 
religion .the magistrate .ought to employ force in the shape of moderate penal- 
ties, to compel them to consider the error of their ways. Against this position 
Locke shows again and again that compulsion can produce only outward con- 
formity not inward conviction that what was punished was really dissent. * 

It is manifest that no chapter in human history has been so largely 
written in terms of prosecution and intolerance as the one dealing with religious 
freedom. From the ancient times to the present day, the ingenuity of man has 
known no limits in its ability to forge weapons of oppression for use against those 
who dared to express or practice unorthodox religious beliefs. It is sometimes 

1. W. Lillie : An Introduction to Ethics, p. 75. 

2. Rawls — A Theory of Justice, p. 214-5. 

3. Rawls — A Theory of Justice, p. 215. 

4. EneyeUtpedla of Religions and Ethics, Vol. 8 p. 119 : Locke : Letters for Toleration* 
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stressed that such manifestations of intolerance by organised religious or beliefs 
were usually the result of traditions, practices and interpretations built up 
around them and often the followers of a religion or belief considered it to be 
the sole repository of truth and felt therefore that their duty was to combat 
other religions or beliefs ^ 

How gratifying it is to notice that the traditions in our country were 
entirely different. Twenty-three centuries ago King Ashoka, patron of 
Buddhism, recommended to his subject that they should act in accordance 
with a principle of toleration which sounds as alive today as when it was 
propounded. Acting thus, we contribute to the progress of our creed by serving 
others. “Acting otherwise, we harm our own faith, bringing discredit upon 
the others. He who exalts his own belief, discrediting all others, does so 
surely to obey his religion with the intention of making a display of it But 
behaving this, he gives it the hardest blows. 

Toleration or encouragement of faiths other than the Rulers’ own was 
the normal rule of the Hindu State Ashok, though himself a believer in 
Buddha’s teachings, shows great tolerance by requiring honour to be shown 
to all beliefs and sects m his 12th Rock Edict in the words : “Neither praising 
one’s own sect nor blaming other sects should take place,” that “other sects 
ought to be duly honoured in every case,” that “concoid (samavaya) alone is 
meritorious, that is they should both hear and honour each other’s Dharma.” In 
the 7th Pillar Edict (Delhi-Topra p 136) Asoka proclaims that he has appoin- 
ted officers called Mahamatras to look after the Sangha (the community or 
body of preaching Buddhist mendicants), Brahmanas, Ajivikus Nigganthas and 
all other pasandas (sects). 

Our Constitution has embodied the Indian tradition of toleration in 
Articles 25 and 26 of the Constitution 

Every member of the community has the right, so long as he does not in 
any way interfere with the corresponding rights of others, to profess practise 
and propagate his religion and everyone is guaranteed his freedom of conscience. 
The question naturally arises : Can an individual be compelled to have a 
particular belief on pain of a penalty, like ex-communication ? One is entitled 
to believe or not to believe a particular tenet or to follow or not to tollow a 
particular practice in matters of religion. No one can, therefore, be com- 
pelled, against his own Judgment and belief to hold any particulai creed or 
follow a set of religious practices. The Constitution has left every person 
free in the matter of his relation to his Creator, if he believes in one. It is, 
thus, clear that a person is left completely free to worship God according to 
the dictates of his conscience, and that his right to worship as he pleased is 
unfettered so long as it does not come into conflict with any restraints, imposed 
by the state in the interest of public order, etc A person is not liable to 
answer for the verity of his religious views, and he cannot be questioned as to 
his religious beliefs, by the state or by any other person.^ 

18 7 . Ex-communication. 

Ex-communication, used as a measure of discipline for the maintenance of 
the integrity of the community in the ultimate analysis is, a binding-force which 
holds together a religious community and imparts to it a unity which makes it 
a denomination having a common faith, common belief in a common creed, 
doctrines and dogma. A community has a right to insist that those who claim 

1. Jagadish Swarup, Human Rights and Fundamental Freedoms, p-321-2« 

2 Ibid. 

3. Kane : History of Dharmasatra, Vol. V Part 2 pp. 1011-1012« 

4. Saffuddin v. State of Bombay ^ 1962 SC 853 (863). 
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to be within its fold are those who believe in the essentials of its creed and 
that who asserts that he is a member of the denomination does not, at least, 
openly denounce essentials of the creed for if every one were at liberty to deny 
those essentials the community as a group would soon cease to exist. It is in 
this sense that it is a matter of the very life 'of denomination that it exercises 
discipline over its members for the purpose of preserving unity of faith at least 
so far as the basic creed or doctrines are concerned. In Saifuddin v. State of 
Bombay,^ the impugned enactment deprived the head of the denomination, 
of the power and the right to excommunicate and penalised the exercise of the 
power. It was held that the enactment rendered the head impotent to protect 
itself against dissidents and schismatics and was thus a violation of the 
right to practise religion guaranteed by Article 25 (1) of the Constitution. * 

18.8. Propagate Tenets 

The word ‘Propagate’ means Ho transmit or spread from person to person 
or from place to place; carry forward or onward ; diffuse ; extent; as to pro- 
pagate a report; to propagate the tenents of a particular religion. * It is in 
this sense that the word propagate has been used in the Articles 25 of the 
Constitution, for what the Article grants is not the right to convert another 
person to one’s own religion, but to transmit or spread one’s own religion by 
an exposition of its tenets. It has to be remembered that Article 25 (I) guar- 
antees ‘freedom of conscience’ to every citizen, and not merely to the follow- 
ers of one particular religion, and that, in turn, postulates that there is no 
fundamental right to convert another person to one’s own religion because if a 
person purposely undertakes the conversion of another person to his religion, as 
distinguished from his effort to transmit or spread tenets of his religion, that 
would impinge on the “freedom of conscience” guaranteed to all the citizens of 
the country alike. 

The meaning of this guarantee under Article 25 of the Constitution came 
up for consideration in the Supreme Court in Katilal Panactumd Gandhi v. 
State oj Bombay,'^ and it was held as follows : — 

“Thus, subject to the restrictions which this Article imposes, every 
person has a fundamental right under our Constitution not merely to 
entertain such religious belief as may be approved of by his judgment or 
conscience but to exhibit his belief and ideas in such overt acts as are 
enjoined or sanctioned by his religion and further to propagate his reli- 
gious views for the ediiication of others” 

\viStainis!aus w. State of Bombay,^ Ray, C. J. said”. “The Supreme 
Court has given the correct meaning of the Articles, and we find no justification 
for the view that it grants a fundamental right to convert persons to one’s own 
religion. It has to be appreciated that the freedom of religion enshrined in the 
Article is not guaranteed in respect of one religion only, but covers all religions 
alike, and it can be properly enjoyed by a person if he exercises his right in a 
manner commensurate with the like freedom of person following the other 
religions. What is freedom for one, is freedom for the other, in equal measure 
and there can therefore, be no such thing as a fundamental right to convert any 
person to one’s own religion.*^ 

1. Saijudin Saheb v. State of Bombay^ 1962 SC 853 (874). 

2. Ibid; p, 874, Sinha C. J. dissenting. 

3. Century Dictionary, Vol. 6. 

4. Stainislaus v. State of M. P., 1977 SC 908 (91 1). 

5. 1954 SCR 1055, 1954 SC 388. 

6. 1977 SC 908 (911). 

7* Siainislus v. State of M. P.^ 1977 SC 908 (911)* 
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The iagredieats of both office and property, of duties and personal inte- 
rest are blended together in the rights of Mahant and the Mahant has the 
right to enjoy this property or beneficial interest so long as he is^ entitled to 
bold bis office. To take away this beneficial interest and leave him merely to 
the discharge of his duties would be to destroy his^ character as a Mahant al- 
together. It is true that the beneficial interest which he enjoys is appurtenant 
to his duties and as he is in charge of a public institution, reasonable restric- 
tions can always be placed upon bis rights in the interest of the public fiut 
the restrictions would cease to be reasonable if they are calculated to make him 
unfit to discharge the duties which he is called upon to discharge. A Mahant’s 
duty is not simply to manage the temporalities of a Math. He is the head 
and superior of spiritual fraternity and the purpose of Math is to encourage 
and foster spiritual training by maintenance of a competent line of teachers 
who could impart religious instructions to the disciples and followers of the 
Math and try to strengthen the doctrines of the particular school or order, of 
which they profess to be adherents. This purpose cannot be served if the 
restrictions are such as would bring the mathadhipathi down to the level of a 
servant under the State department. It is from this standpoint that the reason- 
ableness of the restrictions should be judged. 

Institutions, as such cannot practice or propagate religion ; it can be 
done only by individual persons and whether these persons propagate their 
personal views or the tenents for which the institution stands is really imma- 
terial for purposes of Article 25. It is the propagation of belief that is protec- 
ted, no matter whether the propagation takes place in a church, or monastry or 
in a temple or parlour meeting. ‘ 

In Commr. Hindu Endowments v. Swantiar,"* the question was posed as 
to whether the word person in Article 25 of the Constitution meant individuals 
or corporate bodies as well, but was not decided. 

A Mathadhipati is not a corporate body, he hs the head of a spiritual 
fraternity and by virtue of his office has to perform the duties of a religious 
teacher. It is his duty to practise and propagate the religious tenets, of which 
he is an adherent and if any provision of law prevents him from propagating 
his doctrines, that would certainly affect the religious freedom which is guaran- 
teed to every person under Article 25.'* 

18.10. Limitation on the Freedom. 

Freedom of conscience and free profession, f practice and propagation of 
religion. — (Ij Subject to public order, morality and health and to the other 
provisions of this Part, all persons are equally entitled to freedom of conscience 
and the right freely to profess, practise and propagate religion. ‘ 

“In limiting liberty by reference to the common interest in public order 
and security”, Rawls says “the government acts on a principle that would be 
chosen in the original position. For in this position each recognizes 
that the disruption of these conditions is a danger for the liberty of all. This 
follows once the maintenance of public order is understood as a necessary 
condition for everyone’ achieving his ends whatever they are (provided they lie 

1. Dlgyadarson R. R. Varu v. State of A P., 1970 SC 185. 

2. Commr. Hiudu Religious Edowmenis v. Swaniar, 1954 SC 282 (289). 

3. Ibid. p. (289). 

4. Ibid., p. 0X9). 

5. Constitution of India, Art. 25 (1). 
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within certain limits) and for his fulfilling his interpretation of his moral and 
religious obligations. 

The government's right to maintain public order and security is an en- 
abling right, a right which the government must have if it is to carry out its 
duty of imparially supporting the conditions necessary for everyone's pursuit 
of his interests and living up to his obligations as he understands them." 
Further more, liberty of conscience is to be limited only when there is a reason- 
able expectation that not doing so will damage the public order which the 
government should maintain."* 

18.11. Public Order. 

The two Articles 25 and 26 in terms contemplate that restrictions may be 
imposevd on the rights guaranteed by them in the interests of public order. 

“Public order" is an expression of wide connotation and signifies stale of 
tranquility which prevails among the members of a political society as 
a result of internal regulations enforced by the Government which they have 
established." 

In Ramjilal Modi v. State of U. P.^ the Supreme Court held that “it 
could not be predicated that freedom of religion could have no bearing what- 
ever on the maintenance of public order or that a law creating an oflcnce 
relating to religion could not under any circumstances be said to have been 
enacted in the interests of public order". 

18.12. Morality. 

Morality is either wholly or almost wholly concerned with relations bet- 
ween men, with how they ought to behave toward each other, with what 
general rules governing relations between man and man a surely ought to 
adopt. In Hobbes's words, HheTprovince of morality is limited “those quali- 
ties of mankind that concern their living together in peace and unity.” Moral 
duties are the duties which arise under such a system of rules. 

Though these systems dilfer widely in detail, their need to preserve so- 
cial harmony ensure a broad similarly in fundamentals. All moral codes 
condemn aggression in justice and dcciet at least within the social group ^ 

18.13. State's right to interfere in Religious practice. 

Only those interests of the highest order and those not otherwise 
served can over-balance legitimate claims to the free exercise of religion. 

This does not mean that the right to participate in religious exercises is 
absolute or that the State may never prohibit or regulate religious practices. 
The Court have recognised that even when the action is in accord with 
one's religious convictions, it is not totally free from legislative restrictions. 

The limits of permissible Governmental action with respect to religion 
must reflect an appropriate accommodation of an heritage as a religious people 
whose freedom to develop and preach religious ideas and practices is protected 
by the Constitution. 


1. Rawls — A Theory of Justice ^ p. 212-3. 

2. (1957) SCR 260 : 1957 SC 620. 

3. Encyclopedia of Philosophy, Colums 7 and 8 p. 150-51. 

4. Sherhert v. Verner, 10 Led. 2d. 965. 
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Fundamental to the conception of religious liberty is the idea that reli- 
gious beliefs are a matter of voluntary choice by individuals and their associa- 
tions and that each section is entitled to flourish according to the zeal of its 
adherents and the appeal gets dogma. 

At all periods of human history there have been religions which have 
involved practices which have been regarded by large numbers of the people as 
essentially evil and wicked. Many religions involve the idea of sacrifice, and 
the practice of sacrifice has assumed the form of human sacrifice or animal 
sacrifice as appears in the Old Testament, and in many 'other sacred writings 
and traditions. So also religions havedilfered in their treatment of polygamy. 
Polyg imy was not reproved in the Old Testament ; it has been part of the 
Mormon religion; it is still an element in the religion of millions of Mohamme- 
deans, Hindus, and other races in Asia.^ 

[n George Reynolds v. United States,^ a Mormon who had a religious 
belief in polygamy, and who had marc than one wife, was indicted for poly- 
gamy. It was held that his religious belief could not be accepted as a justifi- 
cation for the commission of an overt act which was made criminal by the 
law of the land. Waite, C. J., who announced the unanimous decision of the 
Court upon the relevant question, referred to the history of legislation in favour 
of or directed against particular religions, and to the fact that polygamy had 
generally been a crime among the northern and western nations of Europe. He 
said : — “Suppose one believed that human sacrifices were a necessary part of 
religious worship, would it be seriously contended that the civil government 
under which he lived could not interfere to prevent a sacrifice. Or if a wife 
religiously believed it was her duty to burn herself upon the funeral. pirc of her 
dead husband, would it be beyond the power of the civil government to prevent 
her carrying her belief into practice ? So here, as a law of the organization 
of society under the exclusive dominion of the United States, it is provided 
that plural marriages shall not be allowed. Can a man excuse his practices to 
the contrary because of his religious belief ? To permit this would be to make 
the professed doctrines of religious belief superior to the law of the land and in 
effect to permit every citizen to became a law unto himself. Government could 
exist only in name under such circumstances”. Upon this reasoning the Court 
refused to set aside a conviction for bigamy.^ 

Though a person’s religious beliefs are entirely his own and his freedom 
to hold those beliefs is absolute, he has not the absolute right to act in any way 
he pleases in exercise of his religious beliefs. He has been guaranteed the right 
to practice and propagate his religion subject to the limitations mentioned in 
Article 25. His right to practice his religion must also be subject to the 
criminal laws of the country, validly passed with reference to actions which the 
Legislature has declared to be of a penal character. Laws - made by a compe- 
tent legislature, in the interest of public order and the like, restricting religious 
practices, would come within the reguiating power of the State. For example, 
there may be religious practices of sacrifice of human beings, or sacrifice of 
animals in a way deleterious to the well being of the community at large. It 
is open to the State to intervene, by legislation, to restrict or to regulate to the 
extent of completely stopping such deleterious practices. It must therefore, be 
held that though the freedom of ranscience is guaranteed to every individual 
so that he may hold any beliefs he likes, his actions in pursuance of those 

1. Adelaide Co. of Jehovah's Witness !ncorp, v. The Commonwealth^ (1^3) 67 CLR 
116(125). 

2. 25 Led. 244. 

3. 67 CLR 116 (129). 
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beliefs may be liable to restrictions in the interest of the community at large, as 
may be determined by common consent. It was on such humanitarian grounds 
and for the purpose of social reform that so called religious practices like 
immolating a widow at the pyre of her deceased husband, or of dedicating a 
virgin girl of tender years to a god to function as a devadasi, or of ostracising a 
person from all social contacts and religious communion on account of his 
having eaten food or taboo, were stopped by legislation.^ 

18.14. Religion — What is means. 

Articles 25 and 26 of the Constitution together safeguard the rights of the 
citizen to freedom or religion. 

It would be difficult, if not impossible to devise a definition of religion 
which would satisfy the adherents of all the many and various religions which 
exist, or have existed, in the world There are those who regard religion as 
consisting principally in a system of beliefs or statement of doctrine. So viewed 
religion may be either true or false. Others are more inclined to regard 
religion as prescribing a code of conduct. So viewed a religion may be good 
or bad. There are others who pay greater attention to religion as involving 
some prescribed form of ritual or religious observance. Many religious con- 
flicts have been concerned with matters of ritual and observance. What is 
religion to one is superstition to another. ^ Some religions are regarded as 
morally evil by adherents of other creeds.** 

The scope of religion has varied very greatly during human history. 
Probably most Europeans would legard religion as necessarily involving some 
ideas or doctiines affecting the relation of man to a Siipieme being. But 
Buddhism, one of the great religions of ihe woi Id, is considered by many 
authorities to involve no conception of a God. For example. Professor Gilbert 
Murray says : “We must always remember that one of . the chief religions of 
the world, Buddhism, has risen to great moral and intellectual heights without 
using the conception of God at all ; in his stead it has Dharmma, the Eternal 
Law”. On the other hand, almost any matter may become an clement in 
religious belief or religious conduct. The wearing of particular clothes, the 
eating or the non-eating of meet or other foods, the observance of ceremonies, 
not only in religious worship, but in the every day life of the individual-all of 
these may become part of religion. Once upon a time all the operations of 
agriculture were controlled by religious precepts. Indeed, it is not an ex- 
aggeration to say that each person chooses the content of his own religion. It 
is not for a court, upon some a priori basis, to disqualify certain beliefs as 
incapable of being religious in character.'* 

The word “religion” has not been defined in the Constitution and it is a 
term which is hardly susceptible of any rigid definition. At least through the 
nineteenth century in the United States religion was referred to theistic notions 
respecting divinity morality and woiship and was recognised as legitiniate and 
protected only so far as it was generally accepted as civilised by western 
standards.^ In an American case,® it was said : 

1. Saijuddin v. State of Bombay^ 1962 SC 853 (863). 

2. Adelaide Co. of Jehovah* s Witness tncorp. v. The Commonwealth, 67 CLR 
p. 116(124). 

3. Adelaide Co, of Jehovah's Witness Incorp. v. The Common Wealth, 67 CLR 166 
(123), Latham X. J. 

4. Ibid.^MA, 

3. Tribe : American Constitutional Law. p. 825. 

6. Davis V. Beason. (1888) 133 US 333 (542) ; quoted in 1954 SC 282 (290). 
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“that the term ‘religion has reference to one’s view of his relation to 
his Creator and to the obligations they impose of reverence for His 
Being and character and of obedience to His will. It is often confounded 
with ‘cultus’ of form or worship of a particular sect, but is distinguish- 
able from the latter.” 

“We do not think” said Mukherjea, J. “that the above definition in 
Davis y, Season, 133 US 333 (342) case could be regarded as either 

precise or adequate’’. 

But even before the term of the centvry dramatic changes were surfacing 
in American religion. Religion in America, always pluralistich has become 
radically so in the latter part of the century. 

Even within a single religion — Christianity — tremendous diversity has 
occurred with some Christian group formerly accepting members who regard 
the concept of God as irrelevant or even harmful. 

The changed circumstances made it all but inevitable that the Supreme 
Court would modify the narrow understanding of ‘ religion” that had charac- 
terized the early development of this area of the law. Clearly, the notion of 
religion in the free exercise clause must be expanded beyond the clostely boun- 
ded limits of theism to account for the multiplying forms of recognizably 
legitimate religious exercise.' 

Consider, for example, the curious law suit in Malnak v. Maharishi 
Mahesli Yogi^ where plaintiffs contend that the New Jersey School system is 
violating the establishment clause by allowing licenced teachers to use public 
school facilities to teach Transcendental Meditation (TM) as an elective course. 
The T. M. course trains students in a method or process of meditation. For 
some, it is a religion ; but for thousands of people throughout the country it is 
a mental exercise, often engaged in by enthusiastic adherents of such formal 
religions as Christianity, Judaism and Mohammedanism, Clearly TM should 
be deemed a religion for purposes of the free exercise clause; if the government 
sought to forbid it as an activity, the free exercise clause would stand in the 
way. But if the same definition of religion were adopted for the establishment 
clause, offering the course proposed in Malnak would be unconstitutional even 
though many plausibly regard it as no more ‘religious’ than courses in methods 
of concentration or body control. Are the teaching of psychology or of self- 
hypnosis forbidden by the establishment clause.® 

Religion is a matter of faith with individuals and communities and it is 
not necessarily theistic. There are well known religions in India like Budhism 
and Jainism which do not believe in God or in any intelligent First Cause. A 
religion undoubtedly has its basis in a system of beliefs or docrines which arc 
regarded by those who profess that religion as conducive to their spiritual well 
being, but it is not correct to say that religion is nothing else but a doctine or 
belief. A religion may not only lay down a code of ethical rules for its follow- 
ers to accept, it might prescribe rituals and observances, eeremonies and modes 
of worship which are regarded as integral parts of religion and these forms and 
observances might extend even to matters of food and dress”. 


1. Tribe : American ConstitutlonnI Law, p. 826. 

2. File No. 76-341 US Ditrict Court : Tribe : American Constitutionaal Law, p, 828. 

\ Tribe : American Constitutional Law, p. 828. 

4. Commissioner Hindu Religious Endowment v. Swamiar, 1954 SC 282 (290)' Aeharva 
Jagadhhwaranand v, Commr. of Police, (1983) 4 SCC 522 (531). ' ' 
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Even a cursory study of the growth and development of Hindu religion 
through the ages shows that whenever a saint or a religious reformer attempted 
the task of reforming Hindu religion and fighting irrational or corrupt practices 
which had crept into it a sect was born which was governed by its own tenets 
but which basically subscribed to the fundamental notions of Hindu leligion 
and Hindu Philosophy. In Sasiri Yagnapurushdasji v. Muhias Bhi,n(larfias' the 
question for consideration was whether the followers of Swami Narain belonged 
to a religion difierent from that of Hinduism. It was held that it was not a 
different religion. In Avharya Jagdish v. Commissioner of Police,'^ the Supreme 
Court relying on the test indicated by the Chief Justice held that Anand Marg 
belonged to Hindu religion. 

In Venkataramana Devaru v. State of Mysore''^ Venkatarama Aiyar, J. 
observed that the matters of religion in Art. 26 (b) include even practices which 
are regarded by the community as part of its religion. 

It would thus be clear that religious practice to which Art. 25 (1) refers 
and affairs in matters of religion to which Art. 26 (b) refers, include practices 
which are an integral part of the religion itself and the protection guaranteed 
by Article 25 (1) and Art. 26 (b) extends to such practices.^ 

18.15. Practice of Religion. 

The guarantee under our Constitution not only protects the freedom of 
religious opinion but it protects also acts done in puiuance of religion and 
this is made clear by the use of the expression “practice of religion” in 
Article 25, 

The guarantee under our Constitution not only protects the freedom of 
religious opinion but it protects also acts done in pursuance of a religion and 
this is made clear by the use of the expression “practice of religion” in Art. 25. 
Latham, C. J. of the High Court of Australia while dealing with the provision 
of Section 116, Australian Constitution which ^inter alia' forbids the Common- 
wealth to prohibit the ‘free exercise of any religion’ made the following weighty 
observations® : — 

“It is sometimes suggested in discussion on the subject of freedom 
of religion that, though the civil government should not interfere with 
religious ‘opinions’ it nevertheless may deal as it pleases with any ‘acts’ 
which are done in pursuance of religious belief without infringing the 
principle of freedom of religion It appears to me to be difiicult to 
maintain this distinction as relevant to the interpretation of Section 116. 
The section refers in express terms to the ‘exercise’ of religion, and there- 
fore it is intended to protect from the operation of any Commonwealth 


1. 1966 S.C.1119,per Gajendragadkar., CJ. 

2. (1983) 4 see 520 (529). 

3. Venkataramana Devaru v. State of Mysore^ 1958 se 255 (264) quoted in 1963 
Se lo60. 

4. Commissioner, Hindu Religious Endowments Madras v. Swamiar ' 1954 SeR 1005 : 
1954 SS 282. 

5. Adelaide Company of Jehorah's Witness Incor v. The Commonwealth, 67 CLR 116 
(127) (H) : quoted in Cn./t. Endowments v. L, T. Swamiar, 1954 SC 282 (290). 
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laws acts which are done in the exercise of religious. Thus the Section 

goes for bcyand protecting liberty of opinion. It protects also acts done 

in pursuance of religious belief as part of religion.’’ 

These observations apply fully to the protection of religion as guaranteed 
by the Indian Constitution. Restrictions by the State upon free exercise of 
religion are permitted both under Arts. 25 and 26 on grounds of public order, 
morality and health. Clause (2) (a) of Art 25 reaserves the right of the State 
to regulate or restrict any economic, financial, political and other secular activi- 
tives which may be associated with religious practice and there is a further 
right given to the State by sub-clause (b) under which the State can legislate 
for social welfare and reform even though by so doing it might interfere with 
religious practices. 

18 . 16 . Management // Property — Religious denomination. 

26. Subject to public order, morality and health, every religious deaonx- 
ination or any section thereof shall have the right — 

(b) to manage its own affairs in matters or religion ; 

No person shall be compelled to pay any taxes the proceeds of which are 
specifically appropriated in payment of expenses for the promotion or mainten- 
ance of any particular religion or religious denomination. ^ 

Now what is the precise meaning or connotation of the expression ‘'reli- 
gious denorrination ? 

The word denomination has been defined in the Oxford Dictionary to 
mean “a collection of individuals classed together under the same name ; a 
religious sect or body having a cornmon faith and organisation and designated 
by a distinctive nann:.”® 

This test was followed in Durgah Committee, Ajmer v. Syeed Husain Ali-^ 
In the maiorily judgment in .S'. P. Mittal v. Union uj Inclia^ refcicnce to this 
aspect had been made and it was stated that the words religious denomination 
in Article 26 of the Constitution must take their colour from the word ‘religion’ 
and if this is so the expression religious denomination must satisfy three con- 
diotin ; (I) it must be a collection of individuals who has a system of belief or 
doctrines which they regard as conducive to their spiritual well being, that is, a 
common faith; (2) common organisation and (3) designation by a distinctive 
name. Anand Marg appears to satisfy all the three conditions and can be 
appropriately treated as a religious denomination within the Hindu religion. 

The practice of setting up Maths as centres of theological teaching was 
started by Shankaracharya and was followed by various teachers since then. 
After Shankara, came a galaxy of religious teachers and philosophers, who 
founded the different sects and sub-sects of the Hindu religion that we find in 
India in the present day. “Each one of such sects or sub-sects,” said Mukha- 
rjea, J. “can certainly be called a religious denomination, as it is designated by 

1 . Constitution of India Art. 27. 

2. 1954 SC 282(289). 

3. (1962) 2 SCR 389 :1961 SC 1402 (142 '). 

4.. (1983) 1 SCR 729 (775). 

i* Acharya Jagadishwara Hand v. Conmr, of Police^ (1983) 4 SCC 522 (530). 
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a destinctive name, in many cases it is the name of the Founder and has a 
common Faith and common spiritual organization. The Followers oF Ramanuja 
who are known by the name oF Shri Vaishnabas, undoubtedly constitute a 
religious denomination ; and so do the Followers oF Madhawacharya and other 
religious teachers.” As Art. 26 contemplates not merely a religious denomina- 
tion but also a section tliereoF, the math or the spiritual Fraternity represented 
by it can legitimately come within the purview oF this Article 26 (4).^ 

18.17. Essential Part oj Religion. 

What constitutes the essential part oF religion is primarily to be ascertain- 
ed with reFercnce to the doctrines oF that religion itselF. IF the tenets oF any 
religious sect oF the Hindus prescribe that olFerings of food should be given to 
the idol at particular hours of the <lay, that periodical ceremonies should be 
performed m a certain way at certain periods of the year or; that there should 
be daily recital of sacred texts or oblations to the sacred lire, all tliese would 
be regarded as parts of religion and the mere fact that they involve expenditure 
of money or employment of priests or servants or the use of marketable com- 
modities would not make their secular activities partaking of a commercial or 
economic character, all of them are religious practices and should be regarded 
as matters of religion within the meaning of Art. 26 (b)^. I he expression 
‘•■matters of religion** thus embraces not merely matters of doctrine and belief 
pertaining to the religion but also the practice of it, or to put it in terms of 
Hindu theology, not merely its Guana, but also its Bhakti and Karma Kand 
also.-^ In the matter of deciding as to what rights and ceremonies are essential 
according to the tenets of the religion they hold and no outside authority has 
any jurisdiction to interfere with their decisions in such matters.*^ 

Freedom of religion in our Constitution is not confined to religious be- 
liefs only ; it extends to religious prances as well subject to the restrictions 
which the Constitution has laid down A religious denomination or organiza- 
tion enjoys complete autonomy. 

Religious practices to which Art. 25 (1) refers and “afTairs of matters of 
religion to which Art. 26 (b) refers, include practices which are an integral 
part of the religion itself. The question as to whether a gi\en religions prac- 
tice is an integral part of religion or not will always have to be decided by the 
Court on the evidence before it as to the conscience of the community and the 
tenets of its religion. In order that the practices in question should be treated 
as a part religion, they must be regarded by the said religion as its essential and 
integral part ; otherwise even secular practices which are not an essential or 
integral part religion are apt to be clothed with a religious form and may 
make a claim for being treated as religious practices within the meaning of 
Artticle 26.'^ 

It being thus settled that matters of religion in Art. 26 (b) include even 
practices which are regarded by .the community as part of its religion, the 
Supreme Court had to consider in Vekata lamanu Deuaru v. State of Mysore^^ 

1 Commr. Hindu Religious Endowments v. Swamiar^ 1954 SC 282 (289). 

2. Commissioner Hindu Religious Endowment v. Sri Lukshmendra Jhmha Swamiar, 1954 
SCR 1005 : 1954 SC 282 (290-291). 

3. Venkataramana Devaru v. State of Mysore^ 1958 SC 255 (264). 

4. Commr. of Hindu Religious Endowments v. Swamiar, 1954 SC 282 (291), 

5. Shri Govindlaiji v. State of Rajasthan v. 1963 SC 1638 (1660) ; E.R,J. Swami v. Slate 
of Tamil Nadu, 1972 SC 15S6 (1593); Sardir Syedna Tahir Sarfuddtn v. Stale of Bombay^ 
(1962) Supp. 2 SCR 496 : 1962 SC 853. 

6. 1958 SC 255 (265). 
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whether exclusion of a person from entering into a temple for worship was 
matter of religion according to Hindu ceremonial Law. The Supreme Court 
answered it in tlie affinnative. Venkatarama Aiyer, J. said : “Under the 
ceremonial law pertaining to temples, who are entitled to enter them for 
worship and where they are entitled to stand and worship and how the worship 
is to be conducted are all matters of religion.” This answer raised the further 
Question whether the right guaranteed under Art. 26 (b} was subject to a law 
protected by Art. 25 (b) throwing open the temples open to all classes and 
Actions of Hindus. In Venkataramana Djmru v. State oj Mysore.^ the 
contention was that construing Art. 25 (b) in the light of Art 17, its object 
was only to permit entry to the excluded classes into temples which were open 
to all other classes of Hindus and that would exclude its application to 
denominational temples, which exhypothasi were founded for the benefit of 
particular sections of Hindus. Venkatarama Aiyer. J. speaking for the Court 
said : “It is impossible to read any such limitation into the language of Art 
25 (2) (b). It applies in terms to all religious institutions of a public character 
without qualification or reserve. Public institutions would mean not merely 
temples dedicated to the public as a whole but also those founded for the 
benefit of sections thereof, and denominational temples would be comprised 
therein” A law which fall within Article 25 (2) (b) will control the right 
conferred by .Article 25 (1) and the limitation in Article 25 ( 1) does not apply 
to the law. 

The right protected by Article 25 (2) (b) is a right to enter into a temple 
for purposes of worship, and this right is to be construed liberally in favour of 
the public but it does not follow from this that that right is absolute and 
unlimited in character. No member of the Hindu public, could for example 
claim as part of the rights protected by Article 25 (2) (b) that a temple must 
be kept open for worship at all hours of the day and night, or that he should 
personally perform these services, which the Acharkas alone could perform. 
“It is again”, said Venkaterama Aiyer, J. “a well known practice of religious 
institutions of all denominations to limit some of it services to persons who 
have been specially initiated though at other times, the publicdn general are 
free to participate in the worship. Thus the right recognised by Article 25 (2) 
(b) must necessarily be subject to some limitation or regulations and one such 
limitation or regulations must arise in the process of harmonising the rights 
conferred by Article 25 (2)(b) with that protected by Article 26 (b).a 

Where the right claimed is not one of general and total exclusion of the 
public from worship in the temple at all times but of exclusion .from certain 
religious services, they being limited by the rules of the foundation to the 
members of the denomination then the question is not whether Article 25 (2) 
(b) overrides that right so as to extinguish it but whether it is possible, so to 
regulate the rights of the persons protected by Article 25 (2) (b) as to give 
effect to both the rights If the denominational rights are such that to give 
effect to them would substantially reduce the right conferred by Article 25 (2) 
(b) then of course the denominational rights must vanish. Hut where that is 
not the position and after giving effect to the rights of the denomination what 
it left to the public of the right of worship is something substantial and not 
merely the husk of it, there is no reason why Article 25 (2) should not be so 
construed as to give effect to Article 26 (b) and recognise the rights of the 
denomination in respect of matters which are strictly denominational leaving 
the rights of the public in other respects unaffected. =* On the facts of this case 

1 1958 SC 255 (267). 

2. Ibid., p. 268. 

3. Ibid., p.269. 
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the Supreme Court thought that it was possible to protest the rights of the 
appellants on certain special occasions without affecting the substance of the 
right declared by Article 25 (2) (b). 

It is impossible to read any limitation into the language of Article 25 (2) 
(b). It applies in terms to all religious institution of a public character with- 
out qualilieation or reserve. Public institutions would mean not merely 
temples dedicated to the public as a whole but also those founded for the 
benefit of sections thereof, and denominational temples would be comprised 
therein. The language of the Article being plain and unambiguous, it is not 
open to read into it, limitations which are not there based on a priori reasoning 
as to the probable intention of the Legislature. Such intention can be gathered 
only from the words actually used in the statute ; and in a Court of law, what 
is unexpressed has the same value as what is unintended. The coint therefore 
held that denominational institutions are within Article 25 (2) (b).”‘ 

It has been distinctly held that Article 26 (b) must be leaii subject to 
Article 25 (2) (b) of the Constitution. 

On the social aspect of cx-communicalion, one is inclineil to think that the 
position of an ex-communicated person becomes that of an untouchable in his 
community, and if that is so, the Act in declaring such practices to be void has 
only carried out the strict injunction of Article 17 of the Constitution, by 
which unlouchability has been abolished and its practice in any form forbidden. 
The Articles further provides that the enforcement of any disability arising out 
of untouchability shall be an offence punishable in accordance with law . 2 

18.18. Integral part of Rtligion 

In Acharya Jagdishwaranand Avadhuta v. Commr. oj Police,'^ the question 
for consideration was whether, performance ot Tandava dance was a religious 
rite or practice essential to the- tenets ol the religious faith ol the Anand 
Margs. Even concceding that Tandava dance had been presciibed as a religious 
rite for every followers of the Anand Marg the Supreme C ouri held that it did 
not follow as a neccssaiy corollary that Tandava dance to be performed in 
the public was matter of religious rite. The contention that performance of 
Tandava dance in a procession or at public places was an es^enllal religious 
rite to be performed by every Anand Marga was not accepted. 

What constitutes the essential part of a religion is primarily to be ascer- 
tained with reference to the doctrines of that religion itself. If the tenets of 
any religious sect of the Hindus prescribe that offerings of food should be 
given to the idol at particular hours of the day, that periodical ceremonies 
should be performed in a certain way at certain periods of the year or that 
there should be daily recital of sacred texts or oblations to the sacred fire, all 
these would be regarded as parts of religion and the mere fact that they involve 
expenditure of money or employment of priests and servants or the use of 
marketabe commodities would not make them secular activities partaking of a 
commercial or economic character ; all of them are religious practices 
and should be regarded as matters of religion within the meaning of Arti- 
cle 26 (b). 

1 Saifuddin Saheb v. State of Bombay, 1962 SC 853 (866). 

2. Ibid. 

3. (1983)4 see 522. 

4. Ibid. 
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Courts have the power to determine whether a particular rite or obser- 
vance is regarded as essential by the tenets of a particular religion. In Commrs. 
Hindu Religious Endowment Madras v. Lakshmindra Thirtha Swamiar,^ case, 
Mukherjea, J. observed : 

“This diiTerencc in judicial opinion brings out forcibly the diflkult 
task which a court has to perform in cases of this type where the freedom 
of religious convictions genuinely entertained by men come into conflict 
with the proper political attitude which is expected from citizens in 
matters of unity and solidarity of the State organisation’’. 

The same question arose in the case of Ratilal Panachand G^andhi v. State 
of Bombay.'^ The Court did go into the question whether certain matters 
appertained to religion and concluded by saying that “these are certainly not 
matters of religion and the objection raised with regard to the validity of these 
provisions seems to be altogether baseless. In Tdkayat Shri GovindlaIJi 
Maliaraj v. State of Rajasthane^ the Court went into the question as to whether 
the tenets of the Vallabh denomination and its religious practices require that 
the worship by the devotees should be performed at the private temples and, 
therefore, the existence of public temples was inconsistent with the said 
tenets and practices, and on an examination of this question, megatived the*plea. 

In deciding the question as to whether a given religious practice is an 
integral part of the religion or not, the test always would be whether it is 
regarded as such by the community following the religion or not. This formula 
may in some cases present difficulties in its operation. Take the case of a 
practice in relation to food or dress. If in a given proceeding, one section of 
the community claims that while performing certain rites while dress is an 
integral part of the religion itself, whereas another section contends that yellow 
dress and not the white dress is the essential part of the religion, how is the 
Court going to decide the question ? Similar disputes may arise in regard to 
food. Incases where conflicting evidence is produced in respect of lival 
contentions as to competing religious practices the Court may not be able to 
resolve the dispute by a blind application of the formula that the community 
decides which practice is an integral part of its religion, because the community 
may speak with more than one voice and the formula would, therefore, break 
down. This question will always have to be decided by the Court and in doing 
so, the Court may have to enquire whether the practice in question is religious 
in character and if it is, whether it can be regarded as an integral or essential 
part of the religion, and the iinding of the Court on such an issue will always 
depend upon the evidence adduced before it as to the conscience of the com- 
munity and tenents of its religion.* It is in the light of this possible complica- 
tion which may arise in some cases that the Supreme Court struck a note of 
caution in the case of Durgah Committee Ajmer v. Syed Hussain Allf* and 
observed that in order that the practices in question should be treated as a 
part of religion they must be regarded by the said religion as its essential and 
integral part ; otherwise even purely secular practices which are not an 
essential or an integral part of religion are apt to be clothed with a religious 
form and may make a claim for being treated as religious practices within the 
meaning of Article 26.^ 

1 . 1954 sc 284 : 1954 SCR 1005. 

2. 1954 SC 388 : 1654 SCR 1055. 

3. 1963 SC 1638. 

4. 1963 SC 1660. 

5. 1961 SC 1402(1415). 

6. Sri GovindlaIJi v. State of Rajasthan^ 1963 SC 1638 (1660). 
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In this connection, it cannot be ignored that what is, protected under 
Articles 25 (I) and 26 (b) respectively are the religious practices and the right 
to manage affairs in matters of religion. If the practice in question is purely 
secular or the affair which is controlled by the statute is essentially and abso- 
lutely secular in character it cannot be urged that Article 25 (1) or Article 26 
(b) has been contravened. The protection is given to the practice of religion 
and to the denomination’s right to manage its own affairs in matters of religion. 
Therefore, whenever a claim is made on behalf of an individual citizen that the 
impugned statute contravenes his fundamental right to pi actice religion or a 
claim is made on behalf of the denomination that the fundamental right 
guaranteed to it to manage its own affairs in matters of religion is contravened, 
it is necessary to consider whether the practice in question is religious or the 
affairs in respect of which the right of management is alleged to have been 
contravened are affairs in matters of religion. If the practice is a religious 
practice or the affairs ’arc the affairs in matter of religion, then of course, the 
right guaranteed by Article 25 (1) and Article 26 (b) cannot be contraved.^ 

It is true that the decision of the question as to whether a certain prac- 
tice is a religious practice or not, as well as the question as to whether an 
affairs in question is an affair in matters of leligion or not, may present 
difficulties because sometimes practices, religious and secular, are ine^ttricably 
mixed up. This is more particularly so in regard to Hindu religion because 
as is well known, under the provisions of ancient Smritis, all human actions 
from birth to death and most of the individual actions from day to day are 
regarded as religious in character. As an illiistialion. we may refer to the fact 
that the Smritis regard marriage as a sacrament and not a contract. Though 
the task of disengaging the secular from the icligious may not be easy, it must 
nevertheless be attempted in dealing with the claims for protection under 
Articles 25 (1) and 26 (b). If the practice which is protected under the former 
is a religious piactice, and if the right which is protected under the latter is 
the right to manage affairs in matters of religion, it is necessary that in judging 
about the merits of the claim made in that behalf the Court must be satisfied 
that the practice is religious and the affair is in regard to a matter of religion. 
If an obviously secular matter is claimed to be matter of religion, or if an 
obviously secular practice is alleged to be a religious practice, the Court would 
be justified in rejecting the claim because the protection guaranteed by Article 
25 (1) and Article 26 (b) cannot be extended to secular practices and affairs in 
regard to denominational matters which are not matters of religion, and so, a 
claim made by a citi/cn that a purely secular matter amounts to a religious 
practice, or a similar claim made on behalf of the denomination that a 
puiely secular matter is an affair in matters of religion, may have to be rejected 
on the ground that it is based on irrational considerations and cannot attract the 
provisions of Article 25 (1) or Article 26 (b). This aspect of the matter must 
be borne in mind in dealing with true scope and effect of Articles 25 (I) and 
Article 26 (b).* 

18 . 19 . Section 144 of Code of Criminal Procedure, 

The power conferred under Section 144 is intended for immediate pre- 
vention of breach of peace or speedy remedy. An order made urdcr this 
section is to remain valid for two months from the date of its making as 
provided in sub-section (4) of section 144. The proviso to sub-section (4) 

1. Shri Qoyindiaiji v. State of Rajasthan^ 1963 SC 1638 (1660). 

2. Ibid. 
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authorises the State Government in case .it considers it necessary to so do 
for preventing danger to human life, health or safety, or for preventing a riot 
or any atfiay, to direct by notihcationt hat an order made by a Magistrate 
may remain in force for a further period not exceeding six months from the 
date on which the order made by the Magislrale would have, but for such 
order, expired. The effect of the proviso, theiefore, is that the State Govern- 
ment would be entitled to give the prohibi- tory order an additional term of 
life but that would be limited to six months beyond the two months period 
in terms of sub-section (4) of Section 144 of the Code. 

The proviso to sub-section (4) of Section 144 which gives the State 
Government jurisdiction to extend the prohibitory order for a maximum period 
of six months beyond the life of the order made by the Magistrate is clearly 
indicative of the position that Parliament never intended the life of an order 
under Section 144 of the Code to remain in force beyond two months when 
made by a Magistrate. The scheme of that section does not contemplate 
repetitive orders. 

If repetitive orders are made it would clearly amount to abuse of the 
power conferred by Section 144 of the Code. It is relevant to advert to the 
'decision of this Court in Babuia! Parate v State of Maharashtra f where 
the vires of Section 144 of the Code was challenged. Upholding the provision, 
the Supreme Court observed : 

“Public order has to be maintained in advance in order to ensure it 
and, therefore, it is competent to a legislature to pass a law pcimiiting 
an appropriate authority to take anticipatory action oi place aniicipatury 
restrictions upon particular kinds of acts in an emergency for the purpose 
of maintaining public order.” 

But it is difficult to say .that an anticipatory action taken by such an 
authority in an emergency where danger to public order is genuinely appre- 
hended is anything other than an action done in the discharge of the duty to 
maintain order. 

The Supreme Court had, therefore, appropriately stressed upon the 
feature that the provision of Section 144 of the Code was intended to meet an 
emergency. This postulates a situation temporary in character and, therefore, 
the duration of an order under .Section 144 of the Code could ncvci have been 
intended to be semi-permanent in character. 


1 


1961 SC S84. 
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19.1. Article 26 (b). 

19.2. Religious Practice. 

19.3. Article 26 (b) and 26 (d)— Power to acquire and manage property. 

19.4. Management by religious denomination. 

19.5. Freedom to manage property. 

19.1. Article 26 {b). 

"26. Freedom to manage religious affairs. —Subject to public order, mo- 
rality and health, every religious denomination or any section thereof shall have 
the right— 

(b) to manage its own affairs in matter of religion.”^ 

It should be noted that the complete autonomy which a religious denomi- 
nation enjoys under Ai tide 26(b) is in “matters of religion” which has been 
interpreted as including rites and ceremonies which are essential according to 
the tenets of the religion. Now, Article 26 (b) itself would seem to indicate 
that a religious denomination has to deal not only with matters of religion, but 
other matters connected with religion, like laying down rules and regulations 
for tho conduct of its members and the penalties attached to infringement of 
those rules, managing property owned and possessed by the religious commiu- 
nity. etc A line of demarcation has to be drawn between practices con- 
sisting of rites and ceremonies connected with the particular kind of' worship 
which is the tenet of the religious community and practices in other mutters 
which may touch the religious institutions at several points, but which are 
not intimately concerned with rites and ceremonies the performance of which 
is an essential part of the religion.^ In this connection, the following observa- 
tion of the Supreme Court in Durgah Committee^ Ajmer v. Hussain Ali^ which 

1. Constitution of India, Art. 26 (b). 

X 1961 SC 1402. 
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were made with reference to the earlier decisions of that Court in Sr/ Venkata, 
raman Devasu v. State of Mysore,^ that ‘‘matters of religion” in Article 26 (b) 
include even practices which are regarded by the community as part of its 

religion, may be noted. 

19.2. Religious Practice. 

“Whilst we are dealing with this point it may not be out of place inci- 
dentally to strike a note of caution and observe that in order that the 
practices in question should be treated as a part of religion they must be" 
regarded by the said religion as its essential and integral part ; otherwise 
even purely secular practices which are not an essential or an integral 
part of religion are apt to be clothed with a religious form and may make 
a claim for being treated as religious practices within the meaning of 
Article 26. Similarly, even practices through religious may have sprung 
from merely superstitious beliefs and may in that sense be extraneous 
and unessential accretions to religion itseif. Unless such practices are 
found to constitute an essential and integral part of a religion their claim 
for the protection undei Article 26 may have to be carefully scrutinised ; 
in other words, the protection must be confined to such religious practices 
as are an essential and an integral part of it and no other.® 

19.3. Article 26 (b) anJ 26 (</) — Power to acquire and manage property. 

26. Freedom to manage religious affairs. — Subject to public order, mora- 
lity and health, every religious denomination or any section thereof has the 
right— 

(c) to own acquire movable and immovable property ; and 
(di to administer of such property in accordance with law. 

The administration of its property by a religious denomination has thus 
been placed on a dilTereut footing from the right to manage its own aflTairs in 
matters of religion. The lattei is a fundamental right which no legislature can 
take away, whereas the former can be regulated by laws which the legislature 
can validly impose.^ 

The language of the two clauses (b) and (d) of Article 26 would at once 
bring out the difference between the two. In regard to affaiisin matters of 
religion, the right of the management given to a religious body is a guaran- 
teed fundamental right which no legislation can take away On the other hand, 
as regards administration of property which a religious denomination is 
entitled to own and acquire, it has undoubtedly the right to administer such 
property but only in accordance with law This means that the Slate can 
regulate the administration of trust property by means of laws validly enacted ; 
but here again it should be remembered that under .Article 26 (d), it is the 
religious denomination itself which has been given to the right to administer its 
property in accordance with law. A law, which takes away the right of adminis- 
tration altogether from the religious denomination and vests it in any other or 
secular authority, would amount to violation of the right which is guaranteed 
by Article 26 (d) of the Constitution.^ 

19.4. Managament by religious denominations. 

The right guaranteed under Article 26 (b) is subject to the law protected 
by Article 25 (2) (b). In Midki Temple case"* the question before the Supreme 

1. 1958 SC 255: Saifuddin Saheb v. State of Bombay, 1962 SC 853 (864). 

2. Ibid ; Durgah Committee. Ajmer v. Hussain All, 1961 SC 1402. 

3 Commr. Religious Endowments v. Lakshmindra Swamiar, 1954 SC 282 (289-90) 

4. ibid. 

5. Sri yenkatarammana Devaru v. Stale of Mysore, 1958 SCR 895 : 1958 SC 255- 



10 . 5 . Freedom to manage reHgtous affairs 

Court related to the validity of the law which threw open all public temples, 
even those belonging to a religious denomination to every community of Hindus 
including ''untouchables” and it was held that notwithstanding that the 
exclusion of those from worship in such a temple was an essential part of the 
^'practice of religion” of the denomination, the constitutionality of the law was 
saved by the second part of Article 25 (2) (b) reading “the throwing 
open of Hindu religious institutions of a public character to all classes and 
sections.” 

The above decision proceeded on two basis As regards the position 

of-untouchables, Articles 17 of the Constitution had made express provision 
stating “untouchability is abolished and its practice in any form is forbidden. 
The enforcement of any disability arising out of “untouchability” shall^be an 
olTence and that had to be recognised as a limitation on the rights of religious 
denominations however basic and essential the practice of the exclusion of 
untouchables might be in the tenets or creed. Secondly there was a special 
saving as regards laws providing for throwing open of public Hindu religious 
institutions to all classes and sections of Hindus in Articles 25 (2) (b), and 
clfect had to be given to the wide language in which the provision was couched, 
in the face of the language used, no distinction could be drawn between beliefs 
that were basic to a religion or religious practices that were considered to be 
essential by a religious suit, on the one hand and on the other belief and 
practices that did not form the core of a religion or of the practices of 
that religion. The phraseology employed cut across and ehaced these 
distinctions.^ 

19.5. Freedom to manage property. 

Freedoms to own and acquire movable and immovable property ; and to 
administer such property in accordance with law, guaranteed by Article 26 do 
not create lights in any denomination or its section which it never had ; they 
meiely safeguard and guarantee the continuance of rights with such denomina- 
tion or Its section had. in other words, if the denomination never had the 
light to manage the properties endowed in favour of denominational institution 
as for instance by reason of the terms on which the endowment was created it 
cannot ^be heard to say that it has acquired the said rights as a result of 
Articles" 26 (c) and (d) and that the practice and custom prevailing in that 
behalf which obviously was consistent with the term of the endowment should 
be ignored or treated as invalid and the administration and management should 
be given to the denomination. Such a claim will be plainly inconsistent with 
the provisions of Article 26. if the right to administer the properties never 
vested in the denomination or had been validly surrendered by it or had other- 
wise been etfectiveiy and irretrievably lost to it Article 26 can not be success- 
fully invoked. 

In State of Rajasthan v. Sajjan Lal^ it was found that the constitutions 
under which the properties and management of the temple had vested in the 
Ruler and thereafter in the State continued to be the law by virtue of Article 
372 of the Constitution till it was repealed by impugned Act. Since the res- 
pondents lost the right to manage and administer the temple and its properties 
prior to the Constitution by a valid law, they could not as the Supreme Court 
held, regain that right on the plea that law contravened the right granted under 
Article 26 (d). 

1. Venkataramana Devaru v. State of Mysore^ 1958 SC 255 .*1962 SC 853 (875) 

2. Durgah Committee, Ajmer v. Hussain Ali, (1962) 1 SCR 383 (414); 1961 SC 1402 
(1416) ; State of Rajasthan v. Sajjan Lat, 1975 SC 706 (715). 

3. 1975 SC 706 (715).^ 
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Admioistratioa of the ‘deaomiaatioa property’ which is the subject-matter 
of clause 26 (d) is obviously outside tbe scope of Article 26 (b). Matters rela- 
tiag to tlie almiaistratioa of the denomiaation’s property fall to be governed 
by Article 26 (d) aui cannot attract the provisions of Article 26 (d). Article 
26 (b) rel.ttes to alfiirs in matters of religion such as the performance of the 
religious right or ceremonies or the observance of religious festivals and the 
like; it does not refer to the administration of the property at all. Article 26 
(d) therefore, justifies the enactment of a law to regulate the administration of 
the denomination’s property andthat is precisely what the Article has purported 
to do in the Sri Q}iin lltl's case. If the clause ‘alfairs in matters of religion^ 
were to include alfairs in regard to all matters, whether religious or not, the 
provisions under Article 26 (d) for legislative regulation of the administration 
of the denomination’s property would be rendered illusory. > 

Article 26 (d) recognises the denomination’s right to administer its pro- 
perty, but it clearly provides that the said right to administer the property must 
be in accordance with law. Subject to public order, morality every religious 
or a section thereof has the right to own, acquire movable and immovable 
property and to administer such property in accordance with law.® 

In Shri Govindialji's case (supra) it was contended that the ‘law’ in the 
context was the law prescribed by the religious tenets of the denomination and 
not a legislature enactment. But the Supreme Court rejected the contention. 
It held that the Maw’ meant a law passed by a competent legislature. The 
clause (d) emphatically brought out the competence of the legislature to make 
a law in regard to the administration of the property balonging to the denom- 
ination. It is true that under the guise of regulating the administration of the 
property by the denomination, the denomination’s right must not be extinguish- 
ed or altogether destroyed. That is what the Supreme Court held in the case 
of the Commissioner, Hindu Relig ious kndowments Madras.^ 

In considering the scope of Art. 26 one has to bear in mind two basic post- 
ulates : First that a religious denomination is possesed of properly which 
under Art. 26 (d) the religious denomination has the right to administer. From 
this it would follow that subject to any law grounded on public order, morality 
or health the limitations with which Art. 27 opens, the denomination has a 
righto have the property used for the purposes for which it was 
^pdlcated. 

Article 26 (d) speaks of the administration of the property being in 
accordance with law and it was argued that a valid law could be enacted which 
would permit the diversion of those funds to purposes which the legislature 
in its wisdom thought it fit to appropriate. But the Court did not accept this 
argument. 

A law which provides for or permits the diversion of the property for 
the use of persons, who have been excluded from the denomination would not 
be ‘a law’ contemplated by Art. 26 (d). In Saif addin' s case'^ -it was held that if 
a law permitted or enjoined the use of the property belonging to the denomina- 
tion by an apostate it would be a wholly unauthorised diversion ^ which would 
be a violation of Articles 26 (d) and also of Article 26 (e) not to speak of 
Art. 25 (1). 

1. Shri Govlttd Lai Ji v. State of Rajasthan,\\96Z SC 1683 (1662). 

2. Ibid., p. 1662. 

3. 1954 SCR 1005 ; 1954 SC 212 ; Ratllal Panaehand Gandhi v. State of Bombay., 
1954 SCR 1055 ; 1954 SC 388 ; Shiv Govindlaiflv. State-of Kafasthan, 1963 SC 1684 (1662). 

4. Salfuddin Saheb v. State of Bombay, 1962 SC 853 (873). 
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la Sri Govindlaiji v. Stat.' of Rajasthan^ the only right which according 
to the denomination, had been contravened was the right of the Tilkayat to 
manage the property belonging to the temple. It was urged that throughout 
the history of that temple, its properties had been managed by the Tilkayat 
and so, such management by the Tilkayat amount to a religious practice under 
Article 25 (1) and constituted the denomination’s right to manage the alTairs of 
its religion under Article 26 (b). The Supreme Court in rejecting the argument 
said : The right to manage the properties of the temple is a purely secular 
matter and it cannot, be regarded as a religious practice so as to fall under 
Article 25 (1) or as amounting to affairs in matters of religion. It is true that 
the Tilkayats had been respected by the followers of the denomination and it 
was also true that the management had remained with the Tilkayats, except on 
occasions like the minority of the Tilkayat when the Court of Wards stepped 
in. If the temple had been private and the properties of the temple had be- 
longed to the Tilkayat, it was another matter. But once it is held that the 
temple is a public temple, it is difficult to accede to the argument that the 
tenets of the Vali ibha cult require as matter of religion that the properties must 
be managed by the Tilkayat. In fact, no such tenet has been adduced before 
us. So long as the denomination believed that the properly belonged to the 
Tilkayat like the temple, there was no occasion to consider whether the manage- 
ment of the property should be in the hands of anybody else. The course of 
conduct of the denomination and the Tilkayat based on that belief may have 
spread for many years, but, in our opinion, such a course of conduct cannot be 
regarded as giving rise to a religious practice under Art. 25 (1). A distinction 
must always be made between a practice which is religious and a practice in 
regard to a matter which is purely secular and has no element of religion asso- 
ciated with it Therefore, we are satisfied that the claim made by the denomi- 
nation that the Act impinges on the rights guaranteed to it by .Articles 25 (1) 
and 26 (b) must be rejected. 

In State oj Rajasthan v. Sajjan LaV^ what the Court had to decide was 
whether the provisions of sub-section (1) read with sub-section (4)&(5)of 
Section 53 of the Rajasthan Public frust Act, 1959 authorised the vesting of 
the administration in a committee of management which did not represent the 
religious denomination and which was entitled to manage & administer that reli- 
gious trust. The committee of mangement that the State Government was 
empowered to constitute had to be from amongst the two categories in sub- 
section (5) in accordance with the general wishes of the persons so interested so 
for as such wishes could be ascertained in the prescribed manner. This provi- 
sion according to the Supreme Court, furnished a safeguared against the 
appointment of the chairman and the members of the committee to manage 
the trust who did not subscribe or adhere to the tenets of a particular religion 
or denomination to which the trust belongs. No such appointment can be made 
which contravenes the fundamental rights guaranteed under Article 25 and 26 
of the Constitution and if any such appointment is made, those who have a 
right to challenge it can do so and have the appointment struck down. 

In Durgah Committee, Ajmer v. Syed Hussain Ali,^ the Supreme Court 
observed while dealing with Article 26 (a) and (d) of the Constitution that even 
if it be assumed that a certain religious institution was established by a minority 
it may loose the right to administer it in certain circumstances. We may in 

1. 1963 SC 1638,(1624). 

2. Ibid., p. 1662. 

3. 1975 SC 706 (723-4). 

4. (1962) 1 SCR 383 (414) : 1961 SC 1402 (1416) ; Azeez Basha v. Union of India, 1968 
SC 669. 
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this coaa:ctioa refer to the following observation for they apply equally to 
Article 30 (1). 

If the right to administer the properties never vested in the denomination 
or had been validly surrendered by it or had otherwise been effectively and 
irretrievable lost to it, Article 26 cannot be successfully invoked.^ 

In the right to manage its properties is included the right to spend the 
trust property or its income for the religious purposes. To divert the trust 
funds for purposes which the charity commissioner or the Court consider 
expedient or proper would be an unwarranted encroachment on the freedom of 
riligious institutions in regard to the management of their religious affairs.^ 

The distinction between matters of religion and those of secular adminis- 
tration may at times appear to be thin one. But in cases of dobut, the Court 
should take a common sense view and be actuated by considerations of prac- 
tical necessity.^ 

The scale of expeness to be incut red in connection with the religious obser- 
vance would be a matter of administratio i of property belonging to the reli- 
gious denomination and can be controlled by secular authority in accordance 
with any law laid down by a competent legislature. If the expencs on these 
heads are likely to deplete the endowed properties or alTect the stability of the 
institution proper control can certainly be exercised by State agencies as the 
law may provides.^ 

The object of a Math is to maintain a competent line of religious teachers 
for propagating and strenghening the religious doctrines of a particular order 
or sect and as there could be no Math without a Mathadhipati as its spiritual 
head. In Ratilal v. State of Bombay (supra) it was held by the Supreme Court 
that Section 44 of the Bombay Public Trusts Act. 1956 relating to the appoint- 
ment of the Charity Commissioner as a trustee without any reservation in 
regard to the religious institutions like temples and Maths was unconstitutional 
and void. 


1. Durgah Committee, Ajmer v. Syed Hussain, 1961 ^SC 1402 (1416) ; AzeeiBasha v. 
Union of India, 1968 SC 662 (670). 

2. Rati Lai v. State of Bombay, 1954 SC 318 (399)* 

3. Ibid., p. 392. 
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20.1 Article 27. 

20.1. Article 27. 

Article 27 deals with freedom as to payment of taxes for promotion of 
any particular religion— No person shall be compelled to pay any taxes, the 
proceeds of which are specifically appropriated in payment of expenses for the 
promotion or maintenance of any paiticular religion or religious denomination.* 

In Mahant Moti Das v. Sahi^ the validity of section 70 (1) of the Bihar 
Hindu Religion Trust as Act, 1951 was challenged. The Supreme Court 
following the decision in the earlier case held that the imposition was a fee 
and that it was valid. 

Article 27 prohibits specific appropriation of the proceeds of any tax 
for the promotion or maintenance of any particular religion or religious 
denomination. The reason under lying this provision is obvious this being a 
secular State and there being freedom of religion guraranteed by the Consti- 
tution, both to individuals and to groups. It will be against the policy of 
the Constitution to pay out of public funds aiiy money for the promotion 
of any particular religion or religious denominations. 3 

K Constitution of India, Art. 27. 

1 1959 SC 942. 

3. Commr, of Hindu Religious Endowments v. Lakshmidra Thirtha Swaminor, 1934 
SC 282 (296) ; Jagannath RamanuJ Das v. State iof Orissa, 1954 SC 400 ; Mahant Molidas v. 
S.P.SAt,m SC HI. 
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In the ^ell-knoA^n Shirur Mutt case,^ the validity of Section 76 of 
Madras Hindu Religious and Charitable Endo\^nients Act, 1951 ^as questioned 
as it provided for levy of a contribution of Maths and public temples 
The levy of this contribution was objected on the ground that it 
offended Article 27 of the Constitution. Dealing with this part of the case, 
the Supreme Court said : “But the object of the contribution under section 27 
of the Madras Act is not the fostering or preservation of the Hindu religion or 
any denomination within it. The purpose is to see that religious trusts and 
institutions, wherever they exist, are properly administered. It is a secular 
administration of the religious institutions that the legislature seeks control 
and the object, as enunciated in the Act, is to ensure that tjie endowments 
attached to the religious institutions arc propcily administered and their income 
is duly appropriated for the purposes for the which they were founded or 
exist. There is no question of favouring any particular religion, or religious 
denomination in such cases. In our opinion, Art. 27 of the Constitution is not 
attracted to the facts of the present case.” 

The same view was reiterated by the Supreme Court in the subsequent 
decision in Sri Jagannath State of Orissa,^ K, Raghunath y, State of 
Kerala,'^ the facts were that on 28th December, 1971, there were some unfor- 
tunate incidents as Tellicherry and the surrounding villages between two sec- 
tions of the people, Hindus and Muslims.- Asa result some shops, buildings 
and places of worship of both the sections were destroyed. The Government 
started relief measures and a sum of Rs. 25,009 was sanctioi.ed from the Distress 
Relief Funds for distribution of adhoc grants to those who were rendered 
homeless and to those whose houses were damaged. Government passed an 
order to the following effect : Government orders that the cost of repairs or 
reconstruction for the restoration to the condition existing prior to the incid- 
ents of religious and educational institutions and the houses of serving defence 
personnel damaged will be met by the Government.’’ The order was held to be 
valid. Fund constituted out of taxes collected by the Government and even if a 
“specific appropriation therefrom was possible, still there was the further ques- 
tion whether there was any promotion or maintenance of a particular religion or 
religious denomination in this case. Houses, schools and places of worship 
bcloning to both religious groups, Hindus and Muslims, were damaged, and in 
restoring them to their original condition, there was no question of promotion 
or maintenance of any particular religion or religious denomination. Building 
of both sections are repaired and restored. It is not because the buildings 
belonged to a particular icligious denomination that they were restored, but 
because they were damaged in the incidents. Even otherewise, if place of 
worship belonging to one religious denomination alone were damaged and they 
alone were to be reconstructed, even then, there was no question of promotion 
or maintenance of that particular religion or religious denomination.^ 

Article 27 of the Constitution enjoins that no person shall be compelled 
to pay any taxes, the proceeds of which are specificaly appropriated in payment 
of expenses for tne promotion or maintenance of any particular religioner 
religious denomination. Contributions as a kind of fee for better management 
of the wakf property, cannot be treated as tax as contemplated in Art. 27 of 

1. Comwr. of Hindu Religious Endowment v. L. T. Swaminar, 1954 SC 282. 

2. 1954 SC 400 (403). 

3. 1972 Ker LT 442 : 1974 Ker 48. 

4. Bira Kishore y. State, 1976 Oristsi S (11-12); Raghunath y. State of Kerala, 1974 
Ker. 48. 
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the Constitution. Even if it is treated as tax, then Article 27 does not pre\ent 
the creation of an education fund for the advancement of education for a 
particular section of people. Making provision for the education of the citizens 
of India professing a particular religion, does not, amount to maintenance of 
that religion or the religious denomination. In that view or the matter there is 
no violation of Art. 27 of the Constitution. ^ 
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Freedom as to attendance at religious instruct ion 
or religions worship in certain educational 

Institutions 


SYNOPSIS 


21.1. Art. 28 of the Constitution. 

21.1. Art. 28 of the Constitution. 

Article 28 of the Constitution provides that **No religious instruction shall 
be provided in any educational institution wholly maintained out of State 
funds. 1 

Nothing in clause (I) shall apply to an educational institution {which is 
administered by the State but has been established under any endowment of 
trust which requires that religious instruction shall be imparted in such 
institutions.^ 

No person attending any educational institution recognised by the State 
or receiving aid out of State funds shall be required to take part in any reli- 
gious instruction that may be imparted in such institution or to attend any 
religious worship that mry b: conducted in such institution or in any premises 
attached thereto unless such person or, if such person is a minor, his guardian 
has given his consent thereto. ^ 

Article 26 (a) provides that every religious denomination or any section 
thereof shall have the right to establish and maintain an educational ins- 
titution. This Article ovei-steps Art. 30. 

*‘30. Right of minorities to establish and establise educational insti- 
tutions— (1) All minorities, whether based an religion or language shall have the 
right to establish and administer educational institution of their choice. 

(2) The State shall not in granting aid to educational institutions discri- 
minate against any educational institution on the ground that it is under the 
management of a minority, whether based on religion or language. 

Under Article 26 (a) the right is given to a religious denomination. 
Artida 30 (a) speaks of the rights of minorities based on religion. 

1. Contttwhn, Art. 28, elaoie (1). 

2 . Cenir/fertM, Artt 28,feUo»(2)« 
l4 ComrtMioH, Art. ai| elauie (l)« 
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Religious liberty in education concerns both the individual (the parents 
acting for the child) and religious organizations within the frame work of the 
whole community and culture. Government should desire and require that 
the youth of the community receive training in ideals and hjfbHs.nv'^nduct, 
both individual and social, of high ethical quality. In most'-apciatijss of die 
world, such ideals and morals are obviously of religious ori^ add urith reli- 
gious sanctions. They are found living and organic in the history, the litera- 
ture the great personalities of cultural traditions both of the particular society 
and of the broad stream of civilization into which education should introduce 
the youth. The individual pupil is entitled to such kpoiwledge, an.i|ipj;v>rtant 
part of the truth that should be accesible to him from early years, ana to the 
stimulus to conscience will and fellowship on a high plane which worship and 
other conscious religion might bring to his development.’ 

The Constitution does not forbid teaching about the differences between 
religious sects in classes in literature or history. “Indeed, it would be impossi- 
ble to teach meaningfully many subjects in the social sciences or the humani- 
ties without some mention of religion. Perhaps subjects such as mathematics, 
physics or chemistry are, or can be, completely secularized. But, said Jackson 
J., it would not seem practical to teach either practice or appreciation of the 
arts if we are to forbid exposure of youth to any religious influences. Music 
without sacred music, architecture minus the cathedral or painting without the 
scriptural themes would be eccentric and incomplete, even from a secular 
point of view. The inspirational appeal of religion in these guises is often 
stronger than in forthright sermon. Even such “science” as biology raises the 
issue between evolution and creation as an explanation of our presence on this 
planet. Certainly a course in English literature that omitted the the Bible and 
other powerful uses of our mother tongue for religious ends would be pretty 
barren. And I should suppose it is a proper, if not an indispensable, part of 
preparation for a worldly life to know the roles that religion and. religions have 
played in the tragic story of mankind. The fact is that, for ^ood or for ill, 
nearly everything in our culture worth transmitting, everything which gives 
meaning to life, is saturated with religious influences derived from Paganism, 
Buddhism, Hinduism, Judaism, Christianity, both Catholic and Protestant, 
Islam and other faiths accepted by a large part of the world’s ^peoples. One 
can hardly respect a system of eduction that would leave the student wholly 
ignorant of the currents of religious thought that move the wofid society for a 
part in which he is being prepared. But how one can teach, sat^action 
or even with Justice to all faiths, such subjects as the story of the keformation, 
the Inquisition, or even the New England effort to found “a Church without a 
Bishop and State without a King,” is more than I know. It is too much to 
expect that mortals will teach subjects about which their contemporaries have 
passionate controversies with the detachment they may summon to teaching 
about remote subjects such as Confucius or Mohammad.'’* 

The exivession “religious instruction” was narrowly const^u^ by (he 
Supreme Court in the D. .t. K.,Cp//ege’r ca?e^ to mean “that .which ,is im- 
pai-ted.for inculpating the tepets, the rituals, the dbser,vances,:,cerepguM^ 4^id 
modes, of worship ot, a partipufar sect or denonjinat^n.” trjerid, . Ac 
iSupremc Court decisions is to.coahctt religion to the.ei$seot.ul ^qaOtriQCtiuul.j^ 
aeqeiMty ceremonies associated with it and not to e;(teni it to secqUr ,bir 
cttttural lac^vities.'* 

1. Bates : Religious Liberty, p. 324. 

2. Jagdish Swarup ; Human Rights and Fundamental Freedoms, p. 342. 

3. d97l«C1731. 

4. Suresh Chandra v. UatoH of India, 1976 Delhi 174, 
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SYNOPSIS 

22.1. Goneral object of Articles 29 and 30 

22.2. Citizen— meaning of 

22.3. Anglo-Indian Schools 

22.4. Establish— Meaning of 

22^3. Minority 

22.6. Linguistic and'Reiigious minority 

22.7. Minority not foreigners 

22.5. . .Establishment and Administration by some minority community 
, , . 22.9. Article 30— Two rights 

22.10. Regulation 

22.11. Administrative committee 
' 22.12. Discipline 

22.13. AflUiation 

, ; i' 

22. 1. General object of Articles 29, and 30, 

Thcie i$ a large section of citizens residing in the territory of India which 
have a distinct langua^, script or culture of its own’and it wants to conserve 
the same. The minorities whether based on religion or language quite under-* 
standably regard it as essential that the education of their children should be 
in accoi^hce with the teachings of tl^eir religion and they hold, quite honestly, 

. ttot such ah education cannot be obtained in ordinary schools designed for all 
the mmnbers of the public but can only be secured in schools conducted un^r 
the.infinence.aQd’guidance of people well versed in the tenets of their religion 
and in the traditions of their culture. The minorities evidently desire that 
eduiiation should be imparted to the children of their community in an atmos- 
phere congenial to the growth of their culture. Our Constitution makers 
recognised the validity of their claim and to allay their fears conferred on them 
the fundamental rights. 

Our Constitution has guaranteed certain cherished rights of the minorities 
Cooccrning Cultural and Educational Rights, their language, culture and religion. 
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Any section of the citizens residing in the territory of India or any part 
thereof having a distinct language, script or culture of its own shall have the 
right to conserve the same.^ 

No citizen shall be denied admission into any educational institution 
maintained by the State or receiving aid out of State funds on grounds only of 
religion, race, caste, language or any of them.* 

All minorities, whether based on religion or language, shall have the 
right to establish and administer educational institutions of their choice.^ 


The State shall not in granting aid to educational institutions, discrimi- 
nate against any educational institution on the ground that it is under the 
management of a minority, whether based on religion or language.^ 


Articles 29 and 30 confer four distinct right’s First is the right of any 
section of the citizens residing any where in India to conserve its own language, 
scriot or culture as mentioned in Article 29 (1). Second is the right of all 
re'ifiious and linguistic minorities to establish and administer educational insti- 
tutions of their choice as mentioned in Article 30 (1). Third is the right of an 
educational institution not to be discriminated against in the matter of State 
aid on the around that it is under the management of a religious or linguistic 
minority as mentioned in Article 30 (2). Fourth is the right of the citizen not 
to be denied admission into any State maintained or State aided educational 
institution on the ground of religion, caste, race or language, as mentioned in 
Article 29 (2).® 


22.2. Citizen— meaning of 

Article 29 (2) ex facie puts no limitation or qualification on the expres- 
sion “citizen”. 


Now suppose the State maintains an educational institution conserv- 
ine the distinct language, script or culture of a section of the citizens or 
mikes erants in aid to an educational institution established by a minority 
community based on religion or language to conserve its distinct language, 
Sript or culture, who can claim the protection of Article 29 (2) in the matter of 
right of admission to any such institution ? 

Surely the citizens of the very section whose language, script or culture 
is souaht to be conserved by the institution or the citizens who belong to the 
wrv minoritv arouo which has established and is administering the institution, 

th=m«lve, and therefore Articl. 29(2) 

is not designed for the protection of this section or this minority. Nor there 
Sn“o limit Article 29 (2) to, cilirens belonging to a m, nor, ty group 
Other than the section or the minorities refeired to in Article 29 (|) or Article 
30 m for the citizens, who do not belong to any minority group may quite 
conceivably need this protection just as much as the citizens of such other 

minority groups. 

If it is urged that the citizens of the majority group are amply protected 
by Article 15 and do not require the protection of Article 29 (2), then there are 


1 . 

2 . 

3. 

4. 

5 . 


ilonst. Art. 29 (I). 

[Tonst. Art. 29 (2). 

Const. Art. 30 (1). 

Const. Art. 30 (2^ 

St. Xaviors College v. State of Gujarat. 1974 SC 1389 (1394). 
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several obvious answers to that argument. The language of Article 29(2) is wide 
and unqualified and may well cover all citizens whether they belong to the majo- 
rity or minority group. Article 15 protects all citizens against the State whereas 
the protection of Article 29 (2) extends against the State or anybody who denies 
the right conferred by it. Further Article 15 protects all citizens against discrimi- 
nation generally but Article 29 (2) is a protection against a particular species of 
wrong namely denial of admission into educational institutions of the specified 
kind which are maintained or aided by the State. 

Article 15 is quite general and wide in its terms and applies to all citizens, 
whether they belong to the majority or minority groups, and gives protec- 
tion to all the citizens against discrimination by the State on Certain sj^cific 
grounds. Article 29 (2) confers a specific right on all citizens for admission 
to educational institutions maintained or aided by the State. To limit this 
right only to citizens belonging to minority groups will be to provide a double 
protection for such citizens and to hold that the citizens of the majority group 
have no special educational rights in the nature of a right to be admitted into 
an educational institution for the maintenance of which they make major con- 
tribution by way of taxes. There is, as the Supreme Court said, no cogent 
reason for such discrimination. 

The heading under which Articles 29 and 30 are grouped together — namely 
“Cultural and Educational Rights” is quite general and does not in terms con- 
template such differentiation. But the fact that the institution is maintained 
or aided out of State funds is the basis of this guaranteed right to all citizens, 
irrespective of whether they belong to the majority or minority groups. All are 
alike entitled to the protection of this fundamental right. Indeed in State of 
Madras v. Smt. Champakam Dorairajan'- the court said : 

“It will be noticed that while clause (1) protects the language, script 
or culture of a section of the citizens, clause (2) guarantees the funda- 
mental right of an individual citizen. The right to get admission into 
any educational institution of the kind mentioned in clause (2) is a right 
which an individual citizen has as a citizen and not as a member of any 
community or class of citizens.”® 

Where, however, a minority like the Anglo-Indian Community, which is 
based, ‘inter alia', on religion and language, has the fundamental right to 
conserve its language, script and culture under Article 29 (1) and has the right 
to establish and administer educational institutions of their choice under article 
30 (1), surely then there must be implicit in such fundamental right, the right 
to impart instruction in their own institutions to the children of their own com- 
munity in their own language. To hold otherwise will be to deprive Article 29 
(1) and Article 30 (1) of the greater parts of their contents. Such being the 
fundamental right, the police power of the State to determine the medium 
of instruction must yield to this fundamental rights to the extent it is necessary 
to give effect to it, and caunot be permitted to run counter to it.=< 

22.3. Anglo-Indian Schools. 

On the 16th December, 1953, the Inspector of Anglo-Indian Schools, 
Bombay State and Educational Inspector, Greater Bombay, sent a circular 
letter to the Headmaster of Barnes High School intimating that the Govern- 
ment had under consideration the issue of orders regulating admissions to 
schools in which the medium of instruction was English. 

The orders under consideration were stated to be on the following lines, 
namely, (1) that from the next school year admissions to English medium 

1. 1931 SC 226 (227). 

2. State of Bombay v. Bombay Bducation Society, 1954 SC 360 (566). 

3. lbid,p.S68. 
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School should only be confined to children belonging to the Anglo-Indian and 
European communities, and (2) that those pupils who, prior to the issue of the 
Orders, were studying in recognized Primary or Secondary English'medium 
schools, could continue to do so. The letter in conclusion advised the Head- 
master not to make any admission for the academic year beginning from 
January, 1954 of pupils other than Anglo-Indians or Europeans.^ 

Accordingly on the 1st February, 1954, Dr. Gujar accompanied by his 
son approached the Headmaster of Barnes High School seeking admission for 
his son to the said school but the Headmaster, in view of the Government 
Circular Order felt bound to turn down such request as the boy did not belong 
to the Anglo-Indian Community and was not of non-Asiatic descent, although 
he had all the necessary qualifications for admission to the school.^ 

Several applications under Article 226 of the Constitution were filed in 
the Bombay High Court. On the facts of these cases two questions arose, namely 
(1) as to the right of students who were not Anglo-Indians oi who were of 
Asiatic descent to be admitted to Barnes High School which was a recognized 
Anglo-Indian School which imparted education through the medium of English, 
and (2) as to the right of the said Barnes High School to admit non-Anglo- 
Indian tudents and students of Asiatic descent. In regard to the first question 
the Supreme Court held that the impugned order offended the fundamental 
right guaranteed to all citizens by Article 29 (2). The second question was 
also decided against the State. 

“Special provisions relating to Article 337 of the Constitution secures 
to the Anglo-Indian Community certain special grants made by the 
Union and by each State in respect of education. The second paragraph 
of that Article provides for progressive diminution of such grant until 
such special grant ceases at the end of ten years from the commencement 
of the Constitution as mentioned in the first proviso to that Article. The 
second proviso provided that no educational institution shall be entitled 
to receive any grant under the Article unless at least forty per cent of 
the annual admissions therein were made available to members of com- 
munities other than the Anglo-Indian Community.” 

It is clear, therefore, that the Constitution has imposed upon the educa- 
tional institution run by the Anglo-Indian Community, as a condition of such 
special grant, the duty that at least 10 per cent of the annual admissions 
therein must be made available to members of communities other than the 
Anglo-Indian Community. This is undoubtedly a constitutional obligation. 
In so far as clause (5) of the impugned order enjoins that no primary or 
secondary school shall from the date of this order admit to a class where 
English was used as the medium of instruction any pupil other than the 
children of Anglo-Indians or of citizens of non-Asiatic descent, it quite clearly 
prevents the Anglo-Indian School including Barnes High School from perform- 
ing their Constitutional obligations and exposes them to the risk of losing the 
special grant. 

22 . 4 . Establish — Meaning of 

What does the word “establish” in Article 30 (1) mean ? In Aziz Basha 
V. Union of India^ the Supreme Court held that for the purpose of Article 
30 (1) the word ‘establish’ means “to bring into existence”, and so the right 

1. State of Bombay v. Bombay Education Society, 1954 SC 360 (563). 

2. Ibfd. p. 564. 

9. 196ISC662I 
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given by Article 30 (1) to the minority is to bring into existence an educational 
institution, and if they do so, to administer it. 

In Aziz Basha v. Union of Indian the Supreme Court considered the 
question whether the Aligarh University was established by the Muslim rnino* 
rity. It was held that it was possible for the Muslim community to establish 
a University before the Constitution came into force though the degrees 
conferred by such a University may not be found to be recognised by 
Government. After 1956 the University Grants Committee Act prohibits the 
use of the word ‘University’ by an educational institution unless it was establish- 
ed by law. 

In Aziz Basha v. Union of Indian it was argued that even though the 
religious minority may not have established the educational institution, it will 
still have the right to administer it, if by some process it had been administering 
the same before the Constitution came into force. The Supreme Court did 
not accept this argument. Wanchoo, J. said : “The Article clearly shows 
that the minority will have the right to administer educational institutions of 
their choice provided they had established them, but not otherwise. The Article 
cannot be read to mean that even if the educational institution had ^en 
established by somebody else, any religious minority would have the right to 
administer it because, for some reason or other, it might have been administer- 
ing it before the Constitution come into force.” 

The words “establish” and “administer” in the Article must be read con- 
junctively and so read it gives the right to the minority to administer an educa- 
tional institution, provided it has been established by it. In re ; The Kerala Edu. 
cation Bill, 1957,® an ar^ment was raised that under Article 30 (I) protection 
WAS given only to educational institutions established after the Constitution came 
into force. That argument was turned down by the Supreme Court for the 
obvious reason that if that interpretation was given to Article 30 (1) it would 
be robbed of much of its content. But that case did not lay down t^t the 
words “establish and administer” in Article 30 (1) should be read disiunc- 
tively, so that though a minority might not have established an educational 
institution it had the right to administer it. It is true that the Court spoke of 
Article 30 (1) giving two rights to a minority /. e, (i) to establish and (ii) to 
administer. But that was said only in the context of meeting the argument 
that educational institutions established by minorities before the Constitution 
came into force did not have the protection of Article 30 (1). Nothing in 
that case justifies the contention that the minorities would have the right to 
administer an educational institution even though the institution may not 
have been established by them. The two words in Article 30 (1) must be 
read together and so read the Article gives the right to the minority to ad- 
minister institutions established by it. If the educational institution has not 
been established by a minority it cannot claim the right to administer it.^ 

In In re Kerala Education^ BUT’ it was contended that the educational 
institutions established by one or more members of any of minority com- 
munities prior to the commencement of the Constitution would not be entit l e d 
to the benefits of Article 30 (1). But Das, C. J. said “We do not think the 
protection and privilege of Article 30 (1) extends only to the educational 

1. 19MIC662. 

i* Mdt 
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4.. tmieMiimt. 
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institutions established after the date of the Constitution came into operation 
or which may hereafter be established. The fallacy of this argument becomes 
discernible as soon as we direct our attention to Article 19 (1) (g) which, 
clearly enough, applies alike to a business, occupation or profession already 
started and carried on as to those that may be started and carried on after 
the commencement of the Constitution. There is no reason why the benefit 
of Article 30 (1) should be limited only to educational institutions established 
after the commencement of the Constitution. The language employed in Article 
30 (1) is wide enough to cover both pre-Constitulion and post-Constitution 
institutions. It must not be overlooked that Article 30 (1) gives the minorities 
two rights, namely (a) to establish and (b) to administer, educational institutions 
of their choice. The second right clearly covers pre-Constitution schools just 
as Article 26 covers the right to maintain pre-Constitution religious institutions. 

22.5. Minority 

As soon as vve reach Article 30 (1) at once the question arises : What is 
a minority 7 That is a term which is not defined in the Constitution. It is 
easy to say that a minoiily community means a community which is numeri- 
cally less than 50 per cent, but then the question is not fully answered, for 
part of the question has yet to be answered, namely, 50 per cent, of what ? 
Is it 50 per cent of the entire population of India or 50 per cent of the 
population of a State forming a part of the Union ? The position taken up 
by the State of Kerala in its statement of case filed in re the Kerala Education 
Bill^ herein is as follows : 

‘‘There is yet another aspect of the question that falls for consideration, 
namely as to what is a minority under Article 30 (I) The Slate contended that 
Christians who opposed the Bill were not in minority in the State. It was no 
doubt true that Christians wcie not a mathematical majority in the whole 
State. They constituted about one-fourth of the population: but it did not 
follow therefrom that they formed a minority within the meaning of Article 
30 (1). The argument that they did, if pushed to its logical conclusion, would 
mean that any section of the people forming under fifty per cent of the 
population should he classified as a minority and be dealt with as such.” 

In Ramani Kanta Bose v. Gauhati University’^ it was held that persons 
who were alleged to be a minority must be a minority in the particular region 
in which the institution involved was situated. 

The State of Kerala, contended that in order to constitute a minority 
which may claim the fundamental rights guaranteed to minorities by Articles 
29 (I) and 30 (1) persons must numerically be a minority in the particular 
region in which the educational institution in question was or was intended to 
be situate. But Das, C. J. said : “A little reflection will at once show that this 
was not a satisfactory test. Where is the line to be drawn and which is the 
unit which will have to be taken ? Arc wc to take as our unit a district, or a 
subdivision or a taluk or a town or its suburbs or a municipality or its wards ? 
It is well known that in many towns persons belonging to a particular com- 
munity flock together in a suburb of the town or a ward of the municipality.” 

The Supreme Court did not on this occasion go further into the matter 
and did not express a final opinion as to whether education being a State 
subject being item 11 of List II of the Seventh Schedule to the Constitution 

1. 1958 SC 956. 

2. 1951 Assam 163 ; In re Kerala Education Bill, 1957, 1958 SC 956 (976), 

F. 51 
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sabject only to the provisions of entries 62, 63, 64 and 66 of List I and entry 
25 of List UI, the existence of a minority community should in all circumstances 
for purposes of all laws of that State be determined on the basis of the 
po|)uIat|<m of the whole State or whether it should be determined on the State 
baus only when the validity of a law extending to the whole State is in ques- 
tion or whether it should be determined on the basis of the population of a 
partiailar locality when the law under attack applies only to that locality.^ 

In, D, A. V. College v. State of Punjab^ a faint attempt was made to 
canvass the position that religious or linguistic minorities should be minorities 
in' relfitibn to the entire population of the country, but the Supreme Court 
said the]t they were to be determined only in relation to the parti6ular legisla- 
tion which was sought to be impugned, namely that if it was the State 
Legislature these minorities had to be determined in relation to the population 
of the State. 

The passages read above show beyond doubt that the Arya Sama j by 
'‘rejecting the manifold absurdities found in Smritis and in tradition and in 
seeking a basis in the early literature for a purer and more rational faith” can 
be considered to be a religious minority, at any rate as part of the Hindu 
religious minority in the State of Punjab.'* 

It is clear that the Arya Samajis have a distinct script of their own, 
namely Devqagri. They are therefore entitled to invoke the right guaranteed 
under Article 29 (1) because they are a section of citizens having a distinct 
script and under Article 30 (1) because of their being a rel'gious minority."’ 

Under these provisions the Arya Samaj through its educational institu- 
tions have the right to conserve its script, culture and its language.*’ 

22.6. Unguistic and Religious mirtority 

A linguistic minority for the purpose of Article 30 (1) is one which must 
'at leqst have a separate spoken language. It is not necessary that language 
should also have a distinct script for those who speak it to be a linguistic 
minority. There are in this country some languages which have no script of 
their own, but nonetheless those sections of the people who speak that 
.language will be a linguistic minority entitled to the protection of Article 30 
( 1 ).» 


22.7. Minority not foreigners 

The minority competent to claim the protection of Article 30 (1) and on 
that account the privilege of maintaining educational institutions of its choice 
must be a minority of persons residing in India. It does not confer on foreig- 
ners not resident in India the right to set up educational institutions of their, 
choice. Persons setting up educational institutions must be resident in India 
and they must form a well defined religious or linguistic minority. It is not 
.however predicated, said Shah, J., that protection of the right, guaranteed under 
Artide 30 may be availed of only in respect of an institution established 
before tffe Cbnstitution by persons born and resident in British India.’ 

1. In re Kerala Education Bill. 1957, 1958 SC 957 (976-7) ; 1971 SC 1737 (1742j. 

2. 1971 Sc 1737 (f742). 

3. D. A. V. dollege, Jullundur v. State of Punjab, 1971 SC 1737 (1742). 

. 4. Ibid., p. 1744. 

5. Aid., p. 1744. 

Ibid. 

7. S. K. Fstie v. State of Bihar, 1970 SC 299 (263), 
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Thfe fact that funds were obtained from foreign countries for assistiOjg ia 
setting up and developing the school or that the management of the Inttitutioli 
was carried on by some persons who may not have been born in India is not 
a ground for denying the protection of Article 30 (1).^ 

Before any protection can be claimed under Article 30 (1), it is not 
necessary that all persons or a majority of them who established the institution 
were ‘Indian citizens’. To incorporate in the interpretation of Article 30,,m 
respect of an institution established by a minority, the condition that it must 
in addition be proved to have been established by persons who would, if the 
institution had been set up after the Constitution, have claimed Indian citizen* 
ship, is to whittle down the protection of Article 30 in a manner not warrant^ 
by the provisions of the Constitution.^ 

In Rev Father Proost v. State of Bihar^ it was contended that tlw 
college did not qualify for the protection of Article 30 because it was hot 
founded by the Jesuit Community, a minority community based on religion, to 
conserve their language, script or culture of its own. Reliance was placed on 
some observations made by the Supreme Court in In re Kerala Education Bill* 
Explaining Clause (1) of Article 29 the Court observed : "It is obvious that a 
minority community can effectively conserve its language, script or culture by 
and through educational institutions of its choice is a necessary concomitant to 
the right to conserve its distinctive language, script or culture and that is what 
is conferred by Article 30.’’ 

Hidayatullah, C. J. while dealing with Articles 29 (1) and 30 (1) said 
‘‘In our opinion, the width of Article 30 (1) cannot be cut down by introduc- 
ing in it considerations on which Article 29 (1) is based. The latter article 
is a general protection which is given to minorities to conserve their language, 
script or culture. The former is a special right to minorities to establish 
educational institutions of their choice. The choice is not limited to institu- 
tion, to conserve language, script or culture and the choice is not thken away 
if the minority community having established an educational institution of its 
choice also admits membeis of other communities. That is a circumstance 
irrelevant for the application of Article 30 (1) since no such limitation is 
expressed and none can be implied. The two Articles create two separate 
rights, although it is possible that they may meet in a given case.’’* 

Article 30 docs not say that minorities based on religion should 
establish educational institutions for teaching religion only, or that ImgUiStic 
minorities should have the right to establish educational institutions for teazl- 
ing their language only. What the article says and means is that the reli^ous 
and the linguistic minorities should have the right to establish educational 
institutions of their choice.® There is no limitation placed oU the subjeZs 
to be taught in such educational institutions. As such minorities will ordinarily 
desire that their children should be brought up property and efficiently and 
be eligible for higher university education and go out in the ‘world fdHy 
equipped with such intellectual attainments as will make theni lit fbr entetfte 
the public services, educational institutions of their choice will'OecessUirtfy 
include institutions imparting general secular education also. In 'Other wottte 
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the article leaves it to their choice to establish such educational institutions as 
will serve both purposes, namely, the purpose of conserving their religion, 
language or culture, and also the purpose of giving a thorough, good general 
education to their children. The key to the understanding of the true meaning 
and implication of Article .30 (1) are the words “of their own choice”. It is 
said that the dominant word is “choice” and the content of that article is as 
wide as the choice of the particular minority community may make it. The 
ambit of the rights conferred by the Article has, therefore, to be deter- 
mined on a consideration of the matter from the points of view of the 
educational institutions themselves. The educational institutions established 
or administered by the minorities or to be so established or a^inistered by 
them in exercise of the rights conferred by that Article may be classified into 
three categories, namely, (1) those which do not seek either aid or recognition 
.from the state, (2) those which want aid, and (3) those which want only 
recognition but not aid.^ 

22 . 8 . Establishment and Administration by some minority community 

The Constitution gives to the minorities right to establish educational insti- 
tutions of their choice and to administer them. It is not necessary that those 
who established an institution should also administer them. It would be 
enough if members of the same minority community administer the institution. 
The members of the minority community may form themselves into a society 
registered under the Society Registration Act, 1860 and the administration of 
the institution may be done by the Society. So long the members of the 
Society belong to the minority community, it should make no difference if 
some of the members of the Society do not belong to minority community 
which established the institution. Since the Society is not a corporation the 
administration of the institution by the society should be deemed to be ad- 
ministration by the members constituting the society. In many cases which 
came to the courts the persons who claimed the right under Article 30 of the 
Constitution were Societies. 

Incidentally, in dealings with the right under Article 30 (1 ) and the extent of 
the states education is intended to develop the commonness of boys and girls of 
our country. This is in the true spirit of liberty, equality and fraternity through 
the medium of education. If religious or linguistic minorities are not given 
protection under Article 30 to establish and administer educational institutions 
of their choice, they will feel isolated and separate. General secular education 
wiU open doors of perception and act as the natural light of mind for our 
countrymen to live in the whole.^ 

22 . 9 . Article 30— Two rights 

Article 30 (1) contemplates two rights which are separated in point of time. 
The first right is the initial right to establish institutions by the minorities 
of their choice. Establishment “here means the bringing into being of an insti- 
tution and it must be by a minority community. It matters not if a single 
philanthropic individual with his own means funds the institution or the 
community at large contributes the funds. The position in law is the same and 
the intention in either case must be to found an institution for the benefit of a 
minority community by a member of that community. It is equally irrelevant 
that in addition to the minority . community others from other minority 
communities can take advantage of these institutions. Such others from difier- 
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cnt communities bring in income and they do not have to be turned away to 
enjoy the protection of A i tide 30 (1). 

The next part of the right relates to the administration of such institu- 
tions. Administration “means management of the affairs of the institution”. 
This management must be free of control so that the founders or their nominee 
can mould the institution as they thought fit so that it may serve the com- 
munity in general, and the institution in particular best. No part of their 
management can be taken away and vested in another body without encroach- 
ment upon the guaranteed right.^ 

Articles 29 and 30 are set out in Part 111 of our Constitution which 
guarantees our fundamental rights. They are grouped together under the sub- 
head “Cultural and Educational Rights.” The text and the marginal notes of 
both the articles show that their purpose is to confer those fundamental rights 
on certain sections of the community which constitute minority communities. 
Under clause (1) of Article 29 any section of the citizens residing in the terri- 
tory of India or any part thereof having a distinct language, script or culture 
of its own has the right to conserve the same. It is obvious that a minority 
community can effectively conserve its language, script or culture by and 
through educational institutions and, therefore, the right to establish and 
maintain educational institutions of its choice is a necessary concomitant to the 
right to conserve its distinctive language, script or culture and that is what is 
conferred on all minorities by Article 30 tl). This right, however, is subject to 
clause (2) of Article 29 which provides that no citizen shall be denied admission 
into any educational institution maintained by the State or receiving aid out of 
State funds on grounds only of religion, race, caste, language or any of them.* 

As to third condition mentioned above, the argument carried to its 
logical conclusion comes to this that if a single member of any other com- 
munity is admitted into a school established for the members of a particular 
minority then the educational institution ceases to be an educational institu- 
tion established by a minority community which does not seek any aid from 
the funds of the State need not admit a single scholar belonging to a com- 
munity other than that for whose benefit it was established, but that as soon as 
such an educational institution seeks and gets aid from the State coffers Article 
29 (2) will preclude it from denying admission to members of the other com- 
munities on grounds only of religion, race, caste, language or any of them and 
consequently it will cease to be an educational institution of the choice of the 
minority community which established it. This argument does not appear to us 
to be warranted by the language of the article itself. There is no such 
limitation in Article 30 (1) and to accept this limitation will necessarily involve 
the addition of the words “for their own community” in the article which is 
ordinarily not permissible according to well established rules of interpretation. 
Nor is it reasonable to assume that the purpose of Article 29 (2) was to deprive 
minority educational institutions of the aid they leceivc from the State. To 
say that an institution which receives aid on account of its being a minority 
educational institution must not refuse to admit any member of any other 
community only on the grounds therein mentioned and then to say that as soon 
as such institution admits such an outsider it will cease to be a minority insti- 
tution is tantamount to saying that minority institutions will not, as minority 
institutions, be entitled to any aid. The real import of Article 29 (2) and 
Article 30 (1) seems to be that they clearly contemplate a ininority institution 
with a sprinkling of outsiders admitted into it. By admitting a non-member 
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into it the minority institution does not shed its character and ccasc to be a 
minority institution. Indeed the object of conservation of the distinct language, 
script and culture of a minority may be better served by propagating the same 
amongst non-members of the particular minority community. In our opini n it 
is not possible to read this condition into Article 30 (1) of the Constitution.^ 

It will be wrong to read Article 30 (1) as restricting the right of minorities 
to establish and administer educational institutions of their choice only to cases 
where such institutions are concerned with language, script or culture of the 
minorities. A minority may administer an institution for religious education 
unconnected with any question of conserving a language, script or culture.® 

22 . 10 . Regulation * 

Article 30 (1) though couched in absolute and spacious terms in marked 
contrast with other fundamental rights in Part III, has to be read subject to 
the regulatory power of the State. Though the Supreme Court has consistently 
recognized this power of the State as constituting an implied limitation upon 
the right guaranteed under Article 30 (H, the entire controversy has centred 
around the extent of its regulatory power over minority cdueational institu- 
tions. “ 

In re the Kerala Education Bill, 1957’* S. R. Das, C. J. explained the 
content of the right under Article 30 (1) of the Constitution, in these words : 
“We have already observed that Artiele 30 (1) gives two rights to the minorities 
(I) to establish and (2) to administer educational institutions of their choice. 
The right to administer cannot obviously include the right 'o maladminister. 
The minority cannot surely ask for aid or recognition for an educational 
institution run by them in unhealthy surroundings, without any competent 
teacher possessing any semblance of qualihcation and which does not maintain 
even a fair standard of teaching or jvhich teaches matters subversive of the 
welfare of the scholars. It stands to reason then that the constitutional right 
to administer an educational institution of their choice does not necessarily 
militate against the claim of the State to insist that in order to grant aid the 
State may prescribe reasonable regulations to ensure the cxceHcncc of the 
institutions to be aided.” 

Thus, a contention based on the absolute freedom from State control 
of the minorities’ right to administer their educational institutions was expressly 
negatived in this case. The Court clearly laid down a principle, namely, a 
regulation, which is not destructive or annihilative of the core or the substance 
of the right under Article 30 (1) could legitimately be imposed. No educational 
institutions can in actual practice be carried on without aid from the state 
and if they will not get it unless they surrender their rights they will, by 
conapulsion of financial necessities be compelled to give up their rights under 
Article 30 (1). Government should take no steps which may amount to the 
institution surrendering its personality merely because the institution is securing 
aid from the government.”^ 

In Rer, Sidhajbhai, Sabhai vs. State of Gujarat,^ Shah, J, speaking for 
the Court, negatived an argument advanced on behalf of the State that a law 
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could not be deemed to be unreasonable unless it was totally destructive or 
annihilative of the right under Article 30 (1), stating : “The right established 
by Article 30 (1) is a fundamental right declared in terms absolute. Unlike 
the fundamental freedoms guaranteed by Article 19, it is intended to be a 
real right for the protection of the minorities in the matter of setting up of 
educational institutions of their own choice. The right is intended to be 
effective and is not to be whittled down by so called regulative measures con- 
ceived in the interest not of. the minority educational institution, but of the 
public or the nation as a whole. Tf every order which while maintaining the 
formal character of a minority institution destroys the power of administration 
is held justifiable because it is in the public or national interest, though not 
in its interest as an educational institution, the right guaranteed by Article 
30 (1) will be but a ‘teasing illusion’, a promise of unreality. 

“Regulation which may lawfully be imposed either by legislative or 
executive action as a condition of receiving grant or of recognition must be 
directed to making the institution while retaining its character as a minority 
institution effective as an educational institution. Such regulation must satisfy 
a dual test — the test of reasonableness and the test that it is regulative of the 
educational character of the institution and is conducive to making the insti- 
tution an effective vehicle of education for the minority community or other 
persons who resort to it.” 

The extent of the regulatory power of the State was explained by Shah, .1. 
thus : “This, however, is not to say that it is not open to the State to impose 
regulations upon the exercise of this right. The fundamental freedom is to 
establish and to administer educational institution ; it is a right to establish 
and administer what are in truth educational institution which cater to the 
educational needs of the citizens, or sections thereof. Regulation made in 
the true interests of efficiency of instruction, discipline, health, sanitation, 
morality, public order and the like may undoubtedly be imposed. Such 
regulations are not restrictions on the substance of the right which is guaran- 
teed ; they secure the functioning of the institution, in matters educational.” 

Incidently, in dealing with the right under Article 30 (1) and the extent 
of the State’s power of regulatory control of such right, the Supreme Court 
in State of Keiala v. Rev. Mother Provincial'^ observed “‘Administration means 
management of the affairs of the institution. This management must be 
free of control so that the founders or their nominees can mould the institu- 
tion as they think fit and in accordance with their ideas of how the interests 
of the community in general and the institution in particular will be best 
served. No part of this management can be taken away and vested in another 
body without an encroachment upon the guaranteed right.” 

“There is, however, an exception to this and it is that the standards of 
education are not a part of management as such. These standards concern 
the body politic and are dictated by considerations of the advancement of 
the country and its people. Therefore, if Universities establish syllabi for 
examinations they must be followed, subject however to special subjects 
which the institutions may seek to teach and to a certain extent the State may 
also regulate the conditions of employment of teachers and the health and 
hygiene of students. Such regulations do not bear directly upon manage- 
meut as such although they may indirectly affect it. Yet the right of the 
state to regulate education, educational standards and allied matters cannot 
be denied. The minority institutions cannot be allowed to fall below the 
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standards of excellence expected of educational institutions or under the guise 
of exclusive right of management to decline to follow the general pattern. 
While the management must be left to them, they may be compelled to keep 
in step with others.^ 

“The right to administer is to be tempered with regulatory measures to 
facilitate smooth administration. The best administration will reveal no trace or 
colour of minority. A minority institution should shine in exemplary eclectism 
in the administration of the institution” * “Regulations which will serve the 
interests of the students, regulations which will serve the interests of the 
teachers are of paramount importance in good administration. Regulations in 
the interest of efficiency of teachers, discipline and fairness in administration 
are necessary for preserving harmony among affiliated institution.” Ray, C. J. 
has observed that “Autonomy in administration means right to administer 
effectively and to manage and conduct the affairs of the institutions. The 
university will always have a right to see that there is no maladministration. 
If there is mal-administration, the university will take steps to cure the same. 
There may be control and check on administration in order to find out whether 
the minority institutions are engaged in activities which are not conducive to 
the interest of the minority or to the requirements of the teachers and the 
students.”^ 

“The right conferred on the religious and linguistic minorities to adminis- 
ter educational institutions of their choice is not an absolute right. This right 
is not free from regulation. Just as regulatory measures are necessary for 
maintaining the educational character and content of minority institutions 
similarly regulatory measures are necessary for ensuring orderly, efficient and 
sound administration. Das, C. J, in the Kerala Education Dili case,^ summed 
up in one sentence the true meaning of the right to administer by savins that 
the right to administer an educational institution of their choice canuot mean a 
right to mal-administer. This right does not necessarily militate against the 
claim of the state to insist that in order to grint aid the state may prescribe 
reasonable regulations to ensure the excellence of the institution to be aided. 

Mr. Justice Khanna stressed what is sometimes ill-remembered. The idea 
of giving some special rights to the minorities is not to have a kind of a privi- 
leged or pampered section of the population but to give the minorities a sense 
of security and a feeling of confidence. 

“It is permissible to make regulations for ensuring the regular payment of 
salaries before a particular date of the month. Regulations may well provide 
that the funds of the institution should be spent for the purposes of education 
or for the betterment of the institution and not for extraneous purposes.” And, 
after itemising, illustratively, other permissible contents observed “a 
regulation which is designed to prevent maladministration of an educational 
institution cannot be said to offend clause (1) of Article 30. At the same time 
it has to be ensured that under the power of making regulations nothing is 
done as would detract from the character of the institution as a minority 
educational institution or which would impinge upon the rights of the mino- 
rities to establish and administer educational institutions of their choice.” 

The University can always prescribe regulations and insist that they 
should complied with before it would grant affiliation or recognition to an 
educational institution. To deny the power of making regulations to the 
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authority concerned would result in robbing the concept of affiliation or 
recognition of its real essence.^ 

“It would be wrong to assume that an unrestricted right as in Aiticle 30 
postulates absence of regulations. Regulations can he prescribed in spite of the 
unrestricted nature of the right”. In short, the view which appealed to Khanna 
J. shows that the law, to be constitutional, should not impair the minorities’ 
right but may be promotional in the sense of making the purpose of the insti- 
tution more productive. Mathew, S. illumined the amplitude of the right under 
Article 30 but did not dissent from the validity of putting on that right 
regulatory harness. In a pithy statement, this point has been made by the 
learned Judge. No right, however absolute, can be free from regulation. The 
spiritual seed of this though is found in the Holmcsian observation extracted 
by him. 

“All rights tend to declare themselves absolute to their logical extreme. 
Yet all in fact are limited by the neighbourhood of principles of policy which 
are other than tho.se on which the particular right is founded, and which 
become strong enough to hold their own when a certain point is reached. 

The various decisions of the Supreme Court where legislative fetters have 
been struck down are cases in contrast. 

In the Kerala Universiiies Act case'* Sections 48 artd 49 of those sections 
were found by the Supreme Court to have effect of displacing the administra- 
tion of the college and giving it to a distinct corporate body which was in no 
way answerable to the institution. The minority community was found to lose 
the rights to administer the institution it founded. The governing body con- 
templated in those sections was to administer the colleges in accordance with 
the provisions of the Act statutes, ordinances, regulations, bye-laws and 
orders made thereunder. The powers and functions of the governing body, 
the icmoval of the member s and the procedure to be followed by it were all to 
be prescribed by the statutes. These provistons the Supreme Court held 
amounted to vestirtg the management and administration of the institution in 
the hands of bodies with mamlates from the Unrversity. ' 

“The Supreme Court in Rev. Fr. V/.Proost ease ' heki that Section 48-A 
of the Bihar Universities Act which came into force from 1st March, 1962, 
completely took away the autonomy of the governing body of St. Xavier’s 
College established by the Jesuits of Ranchi. .Section 48-.\ of the said Act 
provided inter alia that appointments, dismissals, removals, termination of 
service by the governing body of the college were to be made on the recommen- 
dation of the University Service Commission and subject to the approval of the 
University. There were other provisions m that section, viz. that the com- 
mission would recommend to the governing body names of persons in order of 
preference and in no case could the governing body appoint a person who 
was not recornmended by the University Service Commission.” 

]n Rev. Bishop Patro v. State of Bihar," the State of Bihar requested 
the Church Missionary Society School, Bhagalpur to constitute a managing 
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committee of the school in accordance with an order of the State. The 
Supreme Court held that the State authorities could not require the school to 
constitute a managing committee in accordance with their order.” 

The Gujarat case of St. Xavier,^ Sections 40 and 41 and Section 38 
shackled the management, trenching seriously upon the right to administer, 
and these provisions were as unconstitutional. 

An analysis of the judgments in St Xavier's College's case (supra) clearly 
shows that seven out of nine Judges held that the provisions contained in clause 
(b) of sub-sections (1) and (2) of Section 51 -A of the Act were not applicable 
to an educational institution established and managed by religious or linguistic 
minority as they interfered with the disciplinary control of the ^management 
over the staff of its educational institutions. The reasons given by the majority 
were that the power of the management to terminate the services of academic 
and non-academic staff was based on the relationship between an employer 
and his employees and no encroachment could be made on this right to 
dispense with th.'ir services under the contract of employment, which was an 
integral part of the right to administer, and that these provisions conferred 
on the Vice-Chancellor or any other officer of the University authorised by 
him, uncanalised, unguided and unlimited power to veto the actions of the 
management. According to the majority view, the conferral of such blanket 
power on the Vice-Chancellor and his nominee was an infringement of the 
right of administration guaranteed under Article 30 (1) to the minority institu- 
tions, religious and linguistic The majority was accordingly of the view that 
the provisions contained in clause (b) of sub-sections (1) and (2) of Section 
51 tA of the Act had the effect of destroying the minority institution’s discipli- 
nary control over the teaching and non-teaching staff of the college as no 
punishment could be inflicted by the management on a member of the staff 
unless it gets approval from an outside authority like the Vice-Chancellor or 
an officer of the University authorised by him. On the contrary, the two 
dissenting Judges were of the view that these provisions were permissive 
regulatory measures.^ 

The power of appeal conferred on the Vice-Chancellor under Ordinance 
33(4) is not only a grave encroachment on the institution’s right to enforce 
and ensure discipline in its administrative affairs but it is uncanalised and 
unguided in the sense that no restrictions are placed on the exercise of ihc 
power. The extent of the appellate power of the Vice-Chancellor is not 
deffned : and, indeed, his powers are unlimited. The grounds on which the 
Vice-Chancellor can interfere in such appeals are also not defined. He may 
not only set aside an order of dismissal of a teacher and order his reinstate- 
ment, but may also interfere with any of the punishments enumerated in 
items (ii) to (v) of Ordinance 33 (2), that is to say, he can even interfere 
against the infliction of minor punishments. In the absence of any guidelines, 
it cannot be held that the power of the Vice-Chancellor under Ordinance 33 
(4) was merely a check on maladministration. 

In Lilly Kufian v. Sr. Lewina* the Vice-Chancellor, University of Kerala 
by his two orders held that the orders of dismissal from service were illegal, 
null and void and directed the management to allow the appellant to function 
as principal. 

As laid down by the majority in St. Xavier's College's case (supra) such 
a blanket power directly iiitcrfctes with the disciplinary control of the manag-* 
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ing body of a minority educational institution over its teachers. The majority 
decision in St. Xavier's College's case^ squarely applies to the facts of the 
present case and accordingly it must be held that the impugned Ordinance 33 
(4) of the University of Kerala is violative of Article 30 ( 1) of the Constitu- 
tion. If the conferral of such power on an outside authority hke the Vice- 
Chancellor, which while maintaining the formal chaiacter of a minority 
institution destroys the power of administration, that is, its disciplinary con- 
trol, is heid Justifiable because it is in the public and national interest, though 
not in its interest as an educational institution, the right guaranteed by 
Article 30 (1) will be, to use the well-known expression, a ‘teasing illusion’, 
a ‘promise of unreality.”* 

22.11. Administrative Committee 

In Gan lhi Faiz-E-Am. College v. University of Agra'^ the college manage- 
ment applied to the university for permission to start teaching in courses of 
study including. Sociology, Sanskrit, Arabic, Military Studies, Drawing etc. 
The university was willing to grant recognition applied for up to the B, A. 
standard provided provision was made in the constitution for representation 
of the Principal, and Head of Department to be chosen in order of seniority 
every year on the managing committee of the College and other condition 
had been fulfilled. It relied on statute 14-A which required that every college 
when affiliated must be under the management of a Committee on which the 
staff of the college shall be represented by the Principal of the College and 
at least two representatives of the teachers of the college to be appointed by 
rotation in order of seniority.” The college challenged the vires of statute 
14-A and legality of the directive. The Supreme Court by majority held that 
the impugned statute left almost unaffected the total integrity of the admi- 
nistration by the religious group save in the minimal inclusion of two internal 
entities, viz. the Principal of their own choice and the senior most teachers 
independently appointed by them. It was further said that the regulatory 
clauses challenged, really improved the administration and did not inhibit 
the autonomy and were therefore good and valid. Mathew, J. in a dissenting 
Judgment said that the minority community had the exclusive right to rest the 
administration of the college in a body of its own choice and any compulsion 
from an outside authority to include any other person, in that body was 
an abridgment of its fundamental right to administer the educational insti- 
tution.”-^ 

The order passed by the Educational authorities requiring the Secretary 
of the Church Missionary Society Higher Secondary School to take steps to 
constitute a Managing Committee in accordance with the order dated, May 22, 
1967 was declared invalid. 

22 . 12 . Discipline 

In All Saints High School v. Government of A. P.-', the validity of 
Sections 3 (1), 3 (2), 3 (3) ; Sections 4 and 6 of the A. P recognised Piivate 
Educational Control Act 11 of 1975 was considered by the Supreme Court. 
Section 3 (1) (2), gave unqualified mandate that no teacher shall be dismissed, 
removed etc except with the prior approval of the competent authority and 
contravention of the section would result in a total invalidation of the pro- 
posed action. An order of termination simpliciter which involved no stigma 
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or aspersion and which did not result in any evil consequences was also 
required to be submitted for the prior approval of the competent authority. 
Sub-section (2) provided that the competent authority ‘shall' approve 
proposal,” if it was satisfied there were adequate and reasonable grounds” for 
the proposal the absence of rules to be framed by the State Government on 
the subject made the unguided discretion of the competent authority the sole 
arbiter of the question as lo which cases would fall within the section and 
which would fall outside it. The authority was indeed made a Judge both 
of facts and law by conferment upon it, of a power to test the validity of the 
proposal on the varity subjective touch stone of adequacy and reasonableness. 
Chandrachud, J. agreeing with Fazal Ali, J. held that Sections 3 (I) and 3 (2) 
could not be applied to minority institutions as these constitute^ an infringe- 
ment of the right guaranteed by Article 30 (1) of the Constitution. 

Discipline cannot be equated with dictatorial methods in the treatment of 
teachers. In the name of discipline and management no educational institution 
could be given the right to ‘‘hire and fire” its teacheis. After all, though the 
management may be left free to evolve administrative policies of an institution, 
educational instruction has to be imparted through the instrumentality of the 
teachers ; and unless, they have a constant assurance of justice, security and fair 
play, it will be impossible for them to give their best which alone can enable 
the instruction to attain the ideal of educational excellence. Section 3 (3) (a) 
of the A . P. Recognised Private Educational Institutions (Control) Article 1 1 of 
1975 provided that no teacher shall be placed under suspension except when an 
enquiry into the gross misconduct of such teacher is contemplated. Section 3 (3) 
(b) provided that no such suspension shall not remain in force for more than a 
period of two months, and if the enquiry was not completed within that period, 
the. teacher shall without prejudice to the enquiry be deemed to have been res- 
tored as a teacher.” Chandrachud, C J. agreeing with Kailasham, J. (Fazal 
Ali J. dissenting) held that these two sections did not offend against the provi- 
sions of Article 3 old of the Constitution and were valid. In AH Saints High 
School v. Governmeift of A. P.*- Section 3 (2) (a) was regulatory in character 
since it either denied to the management the right to proceed against an erring 
teacher nor did it place an unreasonable restraint on its power lo do so. 

The court had made it very clear that the observations extracted above 
applied to those categories of educational institutions which had sought not 
only recognition but also aid from the State. In the instant case, most of 
the appellant institutions had been established by mustering their own resour- 
ces and had :.ot been receiving substantial aid from the government. Similarly, 
the court made it clear that although the minority institutions had no 
fundamental right to recognition by the State yet to deny recognition on 
terms which may amount to complete surrender of the management of the 
institution to the government would be violative of Article 30 (1) of the 
Constitution. In this connection. Das, C. J. observed® as follows : ‘‘There 
is, no doubt, no such thing as fundamental right to recognition by the State 
but to deny recognition to the educational institutions except upon terms 
tantamount to the surrender of their constitutional right of administration 
of the educational institutions of their choice is in truth and in effect to 
deprive them of their rights under Atticle 30 (I). We repeat that the legirtative 
power is subject to the fundamental rights and the legislature cannot indirectly 
take away or abridge the fundamental ri^ts which it could not do directly and 
yet that will be the result if the said Bill containing any offending clause be- 
comes law.” 


i. (1980) 2 see at p. 489) Sect. 3 (3) (a). 

g. In re Kerala Education Bill, 1937, 1938 SC 930. 
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It is obvious that a minority community can effectively conserve its 
language, script or culture by and through educational institutions and, there* 
fore, script or culture by and through educational institutions of its choice is a 
necessary concomitant to the right to conserve its distinctive language, script 
or culture and that is what is conferred on all minorities by Article 30 (1).^ 

Describing the nature of the fundamental rights enshrined in Article 30 
the court observed as follows: “Our Constitution has guaranteed certain cheiished 
rights of the minorities concerning their language, culture and religion. These 
concessions must have been made to them for good and valid reasons. Article 
43, no doubt, requires the State to provide for free and compulsory education 
for all children, but there is nothing to prevent the State from discharging 
that solemn obligation through government and aided schools and Article 43 
does not require that obligation to be discharged at the expense of the mino- 
rity communities. So long as the Constitution stands as it is and is not altered, 
it is, we conceive, the duty of this Court to uphold the fundamental rights and 
thereby honour our sacred obligation to the minority communities who are of 
out own.” 

Similarly, Venkatarama Aiyar, J. who gave a dissenting opinion agreed 
however with the scope of Article 30 as expounded by the majority opinion. 
In this connection, the learned Judge observed as follows : “Article 30 (I ) 
belongs to the same category as Articles 23, 26 and 29, and confers o n minori- 
ties, religious or linguistic, the right to establish and maintain their own edu- 
cational institutions without any interference or hindrance from the State. 
The true intention of that Article is to equip minorities with a shield whereby 
they could defend themselves against attacks by majorities, religious or lin- 
guistic and not to arm them with a sword whereby they could compel the 
majorities to grant concessions”. 

22.13. Affiliation 

There is no express giant of the right of affiliation in Article 30 (1). It is 
not also necessarily implied in Article 30 (I). The reasons are these : (1) the 
context does not favour the asserted implication. The framers of the Consti- 
tution have taken special care to dissipate doubts as regards choice by the 
words ‘of their choice’. They have also taken special care to extend a 
guaiantee to a minority educational institution against discrimination in the 
matter of aid from the State on the ground that it is under the management of 
a minority based on religion or language. If they had intended to elevate the 
right of affiliation to the status of a fundamental right, they could have easily 
expressed their intention in clear words in Article 20. It is obvious that a 
minority institution imparting only religious instruction or teaching its own 
theology would neither need nor seek affiliation. It would not seek affiliation 
because affiliation is bound to reduce its liberty at least to some extent. Again, 
as our State is secular in character, affiliation of an institution imparting reli- 
gious instruction or teaching only theology of a particular religious minority 
may not comport with the secular character of the State. As Article 30 (1) 
does not grant the right of affiliation to such an institution, it cannot confer 
that right on an institution imparting secular general education. 

Affiliation to a University really consists of two parts. One part relates 
. to syllabi, curricula, courses of instruction, the qualifications of teachers, 
library, laboratories, conditions regarding health and hygiene of stu^nts. 
This part relates to establishment of educational institutions. The second part 

1. All SMnts High School v, Oovt. AP.. (1980) 2 SCX: 478 (414). 
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consists of terms and conditions regarding management of institution. It 
relates to administration of educational institution. 

“Recognition or affiliation creates an interest in the university to ensure 
that the educational institution is maintained for the purpose intended and any 
regulation which will subserve or advance that purpose will be reasonable and 
no educational institution established and administered by a religious or 
linguistic minority can claim recognition or affiliation withoul submitting to 
those regulations.” That is the price of recognition or affiliation.^ 

In other words, recognition or affiliation is a facility which the University 
grants to an educational institution. r 

No rigid formula is possible but a flexible test is feasible. Where the object 
and effect is to improve the tone without forcing on it a stranger, however 
superb his virtues be, where the directive is not to restructure the governing 
body but to better its performance by a marginal catalytic induction, where no 
external authority's fiat or approval or outside nominee is made compulsory to 
validate the Management Board but inclusion of an internal key functionary 
appointed by the autonomous Management alone is asked for, the provision is 
salutary and saved, being not a dictate eroding the freedom of the freedom. 

The religious or linguistic minorities who have the right to establish and 
administer educational institution of their choice do not have any fundamental 
right to affiliation, to a university.* When a minority institution applies to a 
University to be affiliated, it expresses its choice to participate in the system of 
general education and courses of instructions prescribed by that University.^ 
With iagard to affiliation a minority institution must follow the statutory 
measures regulating educational standards and efficiency. The prescribed 
courses of study, courses of instructions and the principles regarding the quali- 
fication of teachers, eductional qualification for entry of students into eduction- 
al institutions etc. 

It is permissible for the State to prescribe reasonable regulations and 
make it a condition precedent to the according of recognition or affiliation 
to a minority institution. It is not, however, permissible to prescribe condi- 
tions for recognition or affiliation which have the effect of impairing the right 
of the minority to establish and administer their educational institutions. 
Affiliation and recognition are, no doubt, not mentioned in Article 30 (1), the 
position all the same remains that refusal to recognize or affiliate minority 
institutions unless they (the minorities) surrender the right to administer those 
institutions would have the effect of rendering the right guaranteed by Article 
30 (1) to be wholly illusory and indeed a teasing illusion. It is, not permis- 
sible to exact from the minorities in li^u of the recognition or affiliation of their 
institutions price which would entail the abridgement or extinguishment of 
the right under Article 30 (1). An educational institution can hardly serve 
any purpose or be of any practical utility unless it is affiliated to a University 
or is otherwise recognized like other educational institutions. The right 
conferred by Article 30 is a real and meaningful right. It is neither an 
abstract right nor is it to be exercised in vacuum. Article 30 (1) was intended 
to have a real significance and it is not permissible to construe it in such a 
manner as would rob it of that significance 

“Without recognition, the educational institutions established or to be 
established by the minority communities cannot fulfil the real objects of their 

1 . St Xaviers College v. State of Gujarat, 1974 SC U 89 ( 1442). 

2. Ibid., p. 1375 ; Gandhi Faig-oAm College v. University, (75) 2 SCC 283. 

3. INcLp. 1396. 
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choice and the rights under Article 30 (1) cannot be effectively exercised. 
The right to establish educational institutions of their choice must, therefore, 
mean the right to establish real institutions, which will effectively serve the 
needs of their community and the scholars who resort to their educational 
institutions. There is, no doubt, no such thing as fundamental right to 
recognition by the State but to deny recognition to the educational institutions 
except upon terms tantamount to the surrender of their constitutional right 
to administration of the educational institutions of their choice is in truth 
and in effect to deprive them of their rights under Article 30 (1). The legisla- 
tive power is subject to the fundamental rights and the legislature cannot 
indirectly take away or abridge the fundamental rights which it could not do 
directly and yet that will be the result if the said Bill containing any offending 
clause becomes law. 

Over the years, the Supreme C'oiirl has held that without recognition or 
affiliation, there can be no real or mcaningfu! exercise of the right to establish 
and administer educational institutions under Article 30 (I) ‘ 

The power to withhold recognition or affiliation altogether does not 
carry with it unlimited power to impose conditions which have the effect of 
restraining the exercise of fundamental rights. The noinial desire to enjoy 
privileges like affiliation or recognition without which the educational institu- 
tions established by the minority for imparting secular education will not 
effectively serve the purpose for which they were established, cannot be made 
an instrument of suppression of the right guaranteed. 

There is no fundamental right of a minority institution to affiliation. 
An explanation has been put upon that statement of law. It is that affiliation 
must be a real and meaningful exercise for minority institutions in the matter 
of imparting genera! secular education. Any law which provides for affiliation 
on terms which will involve abridgement of the right of linguistic and religious 
minorities to administer and establish educational institutions of their choice 
will offend Article 30 (1). The educational institutions set up by minorities 
will be robbed of their utility if boys and girls cannot be tramed in such 
institutions for University degrees. Minorities will virtually lo.se their right 
to equip their children for ordinary careers if affiliation be on terms which 
would make them surrender and lose their rights to establish and administer 
educational institutions of their choice under Article 30. The primary pur- 
pose of affiliation is that the students reading in the minority institutions 
will have qualifications in the shape of degrees necessary for a useful career 
in life. The establishment of a minority institution is not only ineffective 
but also unreal unless such institution is affiliated to a University for the 
purpose of conferment of degrees on students. 

The heart of the matter is that no educational institution established 
by a religious or linguistic minority can claim total immunity from regulations 
by the legislature or the university if it wants affiliation or recognition.® 

The price of affiliation cannot be a total abandonment of the right to 
establish and administer a minority Institution conferred by Article 30 (I) of 
the Constitution. Their choice and the rights under Article 30 (1) cannot 
effectively exercised. The right to establish educational institutions of their 
choice must, therefore, mean the right to establish real institutions which will 

1 . In le: The Kerala Education. Bill, 1957 (1978) SC 984 (985); Rev. Sidh^Ibhai Sahhat 
and others v. State of Bombay, 1963 SC 540 (s56) and D. A. V. Collefe ete. 
V. State of Punjab and others, 19/1 SC 1737 (1742). 

2. Bt Xevler a Collefe v. State of OoJarat, 1974 SC 1 189 (U95)« 
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effectively serve the needs of their community and the scholars who resort to 
their educational institutions. There is, no doubt, no such thing as fundamental 
right to recognition by the State but to deny recognition to the educational 
institutions except upon terms tantamount to the surrender of their constitu- 
tional right of administration of the educational institutions of their choice, 
is in truth and in effect to deprive them of their rights under Article 30 (I). 
We repeat that the legislative power is subject to the fundamental rights and 
the legislature cannot indirectly take away or abridge the fundamental rights 
which it could not do directly and yet that will be the result if the said Bill 
containing any offending clause becomes law. According to the decisions of 
this Court referred to above, in judging the validity of any law regard mu.st 
be had to its real intendment and effect on the rights of the aggrieved parties, 
rather than to its form. According to the Educational Codes certain condi- 
tions are prescribed whether as legislative or as executive measures we do not 
stop to enquire as conditions for the grant of recognition and it is said, as it 
was said during the discussion to the question of aid, that the said Bill imposes 
no more burden than what these minority educational institutions along with 
thos; of other communities are already subjected to. As we have observed, 
there can be no question of the loss of a fundamental right merely by the 
non-exercise of it. There is no case here of any estoppel, assuming that there 
can be any estoppel assuming that there can be any estoppel against the 
Constitution. Therefore, the impugned provisions of the said Bill must be 
considered on its merits’’.^ 

There can be no manner of doubt that our Constitution has guaranteed 
certain cherished rights of the minorities concerning their language, culture 
and religion. Thesj concessions must have been made to them for good and 
valid reasons. Article 45, no doubt, requires the State to provide for free and 
compulsory education for all children, but there is nothing to prevent the 
State from discharging that solemn obligation through Government and aided 
schools and Article 45 does not require that obligation to be discharged at 
the expense of the minority communities So long as the Constitution stands 
as it is and is not altered, it is, we conceive, the duty of this Court to uphold 
the fundamental rights and thereby honour our sacred obligation to the mino- 
rity communities who are of our own®. 


1. In ra KeraJn Edtp^atiwi Bdt, I9S7. >938 bC 9t4’5 
*. IWd. 



23 


Protection of certain rights regarding freedom 
ol speech, etc. 


sy Nopsi s 

23.1. Articles 19 (1) (a) (h) (c) (d) (e) (g). 

23.2. Article 19 in relation toother Articles in Part III. 

23.3. Six Freedom not absolute. 

23.4. Restrictions — Reasonable tests. 

23.5. Article 19 (2) — Restriction on Freedom of speech. 

23.6. Restriction before Constitutional Amendment. 

23.7. Balancing of Interest. 

23.8. Freedom of speech under the American Constitution. 

23.1. Article 19 (/) (a), (b). (c), (tl), (e) and (g). 

19. Protection of certain rights regarding freedom of speech etc. — (1) Ail 
citizens shall have the right — 

(a) to freedom of speech and expression ; 

(b) to assemble peaceably and without arms ; 

(c) to form associations or unions ; 

(d) to move freely throughout the territory of India ; 

(e) to reside and settle in any part of the territory of India ; 

(g) to practice any profession, or to carry on any occupation, trade 
or business.^ 

23.2. Article 19 in relation to other Articles in Part Iff. 

In A. K. Gopalan v. State of Madras,^ all the six learned Judges consti- 
tuting the Bench held that punitive detention or imprisonment awarded as 

1. Consitutionyf India, Art. 19 (1). 

2. (19S0):1 SQl 88. 
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punishment after conviction for an offence under the Indian Penal C^de was 
outside the scope of Article 19, although this conclusion was reached by them 
by adopting more or less different approaches to the problem. 

It was contended on behalf of A, K, Gopalan that since the preventive 
detention order resulted in the detention of the detenu in a cell, his 
rights specified in clauses (a) to (e) and (g) of Article 19 (1) had been 
infringed. 

Kania, C. J., rejected this argument, inter alia, on these grounds (I) Ar- 
gument would have been equally applicable to case of punitive detention, and 
its acceptance would lead to absurd results. Inspite of saving clauses (2) to 
(6), permitting abridgement of the rights connected with each other, punitive 
detention under several sections of the Penal Code, e. g. for theft, cheating, 
forgery and even ordinary assault, will be illegal, (because the reasonable 
restrictions in the interest of ^'public order" mentioned in clauses (2) to (4) of 
the Article would not cover these offences and many other crimes under the 
Penal Code which injure specific individuals and do not affect the community or 
the public at large). Unless such conclusion necessarily follows from the article 
it is obvious that such construction should be avoided. Such result is clearly 
not the outcome of the Constitution. 

(ii) Judged by the test of direct and indirect effect on the rights referred to 
in Article 11 (I). the Penal Code was not a law imposing restrictions on these 
rights. The test is that “the legislation to be examined must be directly in 
respect of one of the rights mentioned in the sub-clauses. If there is legislation 
directly attempting to control a citizen’s freedom of speech or expression, or his 
right to assemble peaceably and without arms, etc., the question whether that 
legislation is saved by the relevant saving clause of \rticle 19 will arise. If, 
however, the legislation is not directly in respect of any of these subjects, but 
as a result of the operation of other legislation, for instance, for punitive or 
preventive detention, his right under any of these sub-clauses i.s‘abridged, the 
question of the application of Article 19 does not arise. The true approach is 
only to consider the directness of the legislation and not what will be 
the result of the detention otherwise valid, on the mode of the detenu’s 
life. 


(iii) The contents and subject-matter of Articles 19 and 21 are thus not 
the same. Article 19 (5) cannot apply to a substantive law depriving a citizen of 
personal liberty. Article 19 (1) does not purport to .cover all aspects of liberty 
or of personal liberty. Personal liberty would primarily mean liberty of the 
physical body. The rights given under Article 19 (1) do not directly come 
under that description. In that Article only certain phases of liberty are dealt 
with. Article 19 should be read as a separate complete Article. 

Patanjali Sastri, J., also opined that lawful deprivation of personal liberty 
on conviction and sentence for committing a crime, or by a lawful order of 
preventive detention is “not within the purview of Article 19, at all, but is dealt 
with by the succeeding Articles 20 and 21”. In tune with Kania, C. J., the 
learned Judge observed : "A construction which would bring within Article 19 
imprisonment in punishment of a crime committed or dn prevention of a crime 
threatened would, as it seems to me, make a reduction ad absurdum of that 
provision. If imprisonment were to be regarded as a 'restriction* of the right 
mentioned in Article 19 (1) (d), 'it would equally be 'restriction on the rights 


1. (1999) 1 see 88 p. 100-101 
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mentiooed by the other sub-clauses of Clause (1), with the result that all penal 
laws providing for imprisonment as a mode of punishment would have to run 
the gaunlet of Clauses (2) to (6) before their validity could be accepted. For 
instance, the law which imprisons for theft would on that view, fall to be 
Justified under Clause (2) as a law sanctioning restriction of freedom of speech 
and expression. 

Article 19 confers the rights therein specified only on -the citizen of India, 
while Article 21 extends the protection of life and personal liberty to all persons 
citizens and non-citizens alike. Thus, the two Articles do not operate in a 
conterminous field. 

Personal -liberty was used in Article 21 in a sense which excludes the 
freedoms dealt in Article 19. 

Mahajan, J., adopted a different approach. In his judgment, “an exa- 
mination of the provisions of Article 22 clearly suggests that the intention was 
to make it self-contained as regards the law of preventive detention and that 
the validity of a law on the subject to preventive detention cannot be examined 
or controlled either by the provisions of Article 21 or by the provision of 
Article 19 (5).” 

Mukerjea, J. explained the relative scope of the Articles in this group 
thus : “ To me it seems that Article 19 of the Constitution gives a list of indi- 
vidual liberties and prescribes in the various clauses the restraints may be 
placed upon them by law so that they may not conflict with public welfare 
or general morality. On the other hand. Articles 20, 2 1 and 22 are primarily 
concerned with penal enactments or other laws under which personal safety or 
liberty of persons could be taken away in the interest of the society and they 
set down the limits within which the State control should be exercised. In my 
opinion, the group of Articles 20 to 22 embody the entire protection guaranteed 
by the Constitution in relation to deprivation of life and personal liberty both 
with regard to substantive as well as to procedur.il law”. 

The only proper way of avoiding these anomalies is to interpret the two 
provisions (Articles 19 and 21) as applying to different subjects.-lt is also unnec- 

esary to enter into a discussion on the question as to whether Article 22 by 

itself IS a silf-eontained Code witn regard to the law of Preventive Detention. 

S. R. Das, J.^, also rejected the argument that the whole- of the Indian 
Penal Code is a law imposing reasonable restrictions on the rights conferred by 
Article 19 (1), with these observations : 

“To say that every crime undermines the security of the State and, there- 
fore, every section of the Indian Penal Code, irrespective of whether it has any 
reference to speech or expression, is a law within the meaning of this clause is 
wholly unconvincing and betrays only a vain and forlorn attempt to find an 
explanation for meeting the argument that any conviction by a Court of law 
must necessarily infringe Article 19 (1) (a). There can be no gelling away from 
the fact that a detention as a result of conviction impairs the freedom of speech 
far beyond what is permissible under Clause (2) of Article 19. Likewise, a 
detention on lawful conviction impairs each of the other personal rights men- 

1. A. K. Gopalan V. Stale of Madras, 1950 SC 27 (251): BachmlSingh v. State of 
Pue/alf, 1980 SC 898 (909). 
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tioaed ia sub-clauses (3) to (6). The argument that every section of Indian 
Penal Code irrespective of whether it has any reference to any of the v rights 
referred to in sub-clauses (b) to (c) and (g) is a law imposing reasonable res* 
triction on those several rights has not even the merit of plausibility. There 
can be no doubt that a detention as a result of lawful conviction must 
necessarily impair the fundamental personal right guaranteed by Article 19 (1) 
far beyond what is permissible under Clauses (2) to (6) of that article and yet 
nobody can think of questioning the validity of the detention or of 
the section of the Indian Penal Code under which the sentence was passed”. 

Das, J., then gave an additional reason as to why validity of punitive de- 
tention or of the sections of the Penal Code under which the' sentence was 
passed, cannot be challenged on the ground of Articles 19, thus : “Because the 
freedom of his person having been lawfully taken away, the convict ceases to 
be entitled to exercise any of the rights protected by clause (1) of Article 19.” 

The learned Judge also held that “Article 19 protects some of the impor- 
portant attributes of personal liberty as independent rights and the expression 
‘personal liberty’ has been used in Article 21 as a compenditious term including 
within its meaning all the varieties of rights which go to make up the personal 
liberties of men.” 

Fazal Ali, J. held that since preventive detention unlike punitive detention, 
directly infringes the right under Article 19 (1) (d), it must pass the test of 
Clause (S). According to the learned Judger only those laws are required to be 
tested on the anvil of Article 19 which directly restrict any of the rights guar- 
anteed in Article 19 (1). Applying this test (of direct and indirect effect) to 
the provisions of Indian Penal Code, the learned Judge pointed out that the 
Code “does not primarily or necessarily impose restrictions on the freedom of 
movement, and it is not correct to say that it is a law imposing restrictions on 
the right to move freely. Its primary object is to punish crime and not to 
restrict movement. The punishment may consist in imprisonment or a 
pecuniary penalty. If it consists in a pecuniary penalty it obviously 
involves no restriction on movement but if it consists in imprisonment, 
there is a restriction on movement. This restraint is imposed not under 
a law imposing restrictions on movement but under a law defining crime 
and making it punishable. The punishment is correlated with the violation 
of som: other person’s -right and not with the right of movement posses- 
sed by the offender himself. In my opinion, therefore, the Indian Penal Code 
does not come within the ambit of the words iaw imposing restriction on the 
right to move freely’”.^ 

In applying the above test, which was the same as adopted by Kania, C. J., 
Fazal Ali, J reached a conclusion contrary to that reached by the Chief Justice, 
on the following reasoning : “Punitive detention is however essentially different 
from preventive detention. A person is punitively detained only after trial for 
committing a crime and after his guilt has been established in a competent court 
of Justice. A person so convicted oan take his case to -the State High Court 
and sometimes bring it to the Supreme Court also ; and he can in the course 
of the proceeding connected with his trial take all pleas available to him includ- 
ing the plea of want of jurisdiction .of the Court of «’trial 'and the invalidity of 
the law under which he has been prosecuted. The final judgment in the criminal 
trial will thus constitute a serious obstacle in his way if he chooses to assert 
even after his conviction that his right under Article 19 (1) (d) has been 
violated. But a person who is preventively detained had not to face such an 
obstacle whatever other obstacle may be in his way.” 

1. A. K. Gopatan v. State of Madras, 1950 SC 27 (145-46) : Baehaa Stngh y. Stats of 
Pudaft, 1980 SC 898 (910). * *■ * 
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This proposition was recently reiterated in Hardhan Shah v. State of West 
Bengal.^ la accord with this line of reasoning in A. K. Gopalan's case a Cons- 
titution Bench thc Supreme Court in Hardhan Shah's case restated the principle 
for the applicability of Article 19 by drawing a distinction between a law of 
preventive detention and a law providing punishment for commission of crimes, 
thus : “Constitution has conferred rights under Article 19 and also adopted 
preventive detention to prevent to greater evil of elements imperilling the secu- 
rity. the safety of a State and the welfare of the nation. It is not possible to 
think that a person who is detained will yet be free to move or assemble or 
f^orm association or unions or have the right to reside in any part of India or 
have the freedom of speech or expression. Suppose a person is convicted an 
offence of cheating and prosecuted (and imprisoned) after trial, it is not open to 
say that the imprisonment should be tested with reference to Article 19 for its 
reasonableness. A law which attracts Article 19 therefore must be such 
as is capable of being tested to be reasonable under clauses (2) to (5) of 
Article 19". » 

This doctrine of exclusivity of fundamental rights was clearly and unequi- 
vocally overruled in R. C. Cooper's case by majority of the Full Court, Ray, J. 
alone dissenting and so was the ‘object and form test’ or ‘pith and substance 
rule’ laid down in A. K. Gopalan's case. Shah, J. speaking on behalf of the 
majority Judges said in R. C. Cooper's case (supra) : 

“ It is not the object of the authority making the law impairing 

the right of a citi/en nor the form of action taken that determ ines‘the pro- 
tection he cun claim, it is the effect of the law and of the action upon the 
right which attract the jurisdiction of the court to grant relief. If this 
be the true view, and we think it is, in determining the impact of State 
action upon constitutional guarantees which are fundamental, it follows 
that the extent of protection against impairment of a fundamental right is 
determined not by the subject of the Legislature nor by the form of the 
action, but by its direct operation of the individual’s rights"’. 

“We are of the view that the theory that the object and form of the 
State action determine the extent of protection which the aggrieved 
party may claim is not consistent with the constitutional scheme’’ 

“In our judgment, the assumption in A. K. Gopalan's case that 
certain articles in the Constitution exclusively deal with specific matters 
and in determining whether there is infringement of the individual’s 
guaranteed rights, the object and the form of the State action alone need 
be considered, and effect of the laws on fundamental rights of the indi- 
viduals in general will be ignored cannot be accepted as correct.” 

This view taken in R. C. Cooper's case has since then been consistently 
followed in several decision of which to mention only a few, namely. Shambhu 
Nath Sarkar v. State of West Bengal* Haradhan Saha v. State of West Bengal'^ 
Rhudiram Das v. State of West Bengal^ and Maneka Gandhi's case. 

In Meneka Gandhi v. Union of India,^ Bhagwati, J. explained the scope of 
the same test by saying that ‘"a law or an order made thereunder will be hit by 

1, (1975) 1 SCR 778 (784). 

2 Bachan Singh v. State of Punjab, 1980 SC 908 (910). 

3. (1974) 1 SCR 778 : 1974 SC 1425, 

4. (1975) 1 SCR 778 : 1974 SC 2154. 

5. (1974) 2 SCR 832 : ^1975 SC 550. 

(1978) 1 see 248. 
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Article 19, if the direct and iaevitable consequence of such law or order is to 
abridge or take away any onj or more of the freedoms guaranteed by Article 19 
(1). If the e^ect and operation of the statute by itself, upon a person’s funda- 
mental rights is remote or dependent upon “factors which may or may not 
come into play” then such statute is not ultra vires on the ground of its being 
violative of that fundamental right. Bhagwati, J. described this proposition as 
“the doctrine of intended and real elfect” ; while Chandrachud, J. (as 
he then was) called it “the test of proximate effect and operation of the 
statute”. 

V 

The test of direct and indirect effect adopted in A. K. Gopalan was app- 
roved by the Full Court in Ram Singh v. State of Delhi,. ‘ Therein, Patanjail 
Sastri, J. quoted with approval the passages (i) and (ii) (which have been 
extracted earlier) from the judgment of Kania, C. J. Although Mahajan and 
Bose, JJ. differed on the merits, there wa.s no dissent on this point among all 
the learned Judges. 

The first decision, which though purporting to follow Kania, C. J.’s en- 
unciation in A. K. Gopalan's case imperceptibly added another dimension to 
the test of directness, was Express Newspapers (Private) Ltd. v. The Union of 
India.^ In that case, the constitutional validity of the Working Journalists 
(Conditions of Service) and Miscellaneous Provisions Act, 1955, and the lega-. 
lity of the decision of the Wage Board, constituted thereunder, were challenged. 
The impugned Act, which had for its obiect the regulation of the conditions of 
service of working journalists and other persons employed in newspaper estab- 
lishments, provided, inter aUa, for the payment of gratuity of a working 
Journalist who had been in continuous service for a certain period. It also 
regulated hours of work and leave and provided for retrenchment compensation. 
Section 9(1) laid down the principle that the Wage Board was to follow in fix- 
ing the rates of wages of working journalists. 

N. H. Bhagwati, J who delivered the unanimous judgment of the Con- 
stitution Bench, after noting that the object of the impugned legislation was to 
provide for the amelioration of the conditions of the workmen in the news- 
paper industry, overruled this contention of the employers thus : 

“That, however would be a consequence which would be extraneous 
and not within the contemplation of the legislature. It could rthcrcforc, 
hardly be urged that the possible effect of the impact of these measure in 
conceivable cases would vitiate the legislation as such. All the consequen- 
ces which have been visualized in this behalf by the petitioners, viz., the 
tendency to curtail circulation and thereby narrow the scope of dissemina- 
tion of information, fetters on the petitioner’s freedom to choose the 
means of exercising the right, likelihood of the independence of the press 
being undermined by having to seek government aid ; the imposition of 
penalty on the petitioner's right to choose the instrument for exercising 
the freedom or compelling them to seek alternative media, etc., would be 
remote and depend upon various factors which may or may not come into 
play. Unless these were the direct or inevitable consequences of the 
measures enacted in the impugned Act, it would not be possible to strike 
down the legislation as having that elfect and operation”. 

The learned Judge further observed that the impugned Act could be 
“legitimately characterised as a measure which affects the press”, but its 
“intention or the proximate elfect and operation” was not such as would take 

1. 19S1SCR4S1. 

X 1959 SCR 12 : 1958 SC 678. 
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away or abridge the right of freedom of fspeech and expression guaranteed in 
Article 19 (1) (a), therefore, it could not be held invalid on that ground. The 
impugned decision of the Wage Board, however, was held to be ultra vires the 
Act and contrary to the principles of natural justice. 

Again, in Sakai Papers (P) Ltd. v. The Union of India,^ the Supreme 
Court, while considering the constitutional validity of the Newspaper (Price and 
Page) Act, 1 956, and Daily Newspaper (Price and Page) Order, 1960, held that 
the “direct and immediate” eflcct of the impugned Order would be to restrain 
a newspaper from publishing any number of pages for carrying its news and 
views, which it has a fundamental right under Article 19 (1) (a) and, therefore, 
the Order was violative of the right of the newspapers guaranteed by Article 
19 (1) (a), and as such, invalid. In this case, also the emphasis had shifted 
from the object and subject-matter of the impugned State action to its direct 
and immediate effect. 

From the above conspectus, it is clear that the test of direct and indirect 
effect was not scrapped. Indeed, there is no dispute that the test of ‘pith and 
substance’ of the subject-matter and of direct and of incidental effect of 
legislation is a very useful test to determine the question of legislative compe- 
tence, i. e., in ascertaining whether an Act falls under one Entry while inciden- 
tally encroaching upon another Entry. Even for determining the validity 
of a legislation -on the ground of infringement of fundamental rights, the 
subject-matter and the object of the legislation are not altogether itrelevant. 
For instance, if the subject-matter of the legislation directly covers any of the 
fundmental freedoms mentioned in Article 19 ( I), it must pass the test of rea- 
sonableness under the relevant head in clauses (2) to (6) of the Article. If the 
legislation does not directly deal with any of the rights in Article 19 (I ) that 
may not conclude the enquiry. It will have to be ascertained further whether 
by its direct and immediate operation, the impugned legislation abridges any of 
the rights enumerated in Article 19 (1). 

In Bennett Coleman,^ Mathew, J. in his dissenting judgment referred with 
approval to the test as expounded in Express Newspaper. He further observed 
that “the ‘pith and substance’ test, though not strictly appropriate, must serve a 
useful purpose in the process of deciding whether the provisions in question 
which work some interference with the freedom of speech, are essentially regu- 
latory in character”. 

From a survey of the cases noticed above, a comprehensive test which can 
be formulated, may be restated as under : 

“Does the impugned law, in its pith and substance, whatever may be 
its form and object, deal with any of the fundamental rights conferred 
by Article 19 (1) ? If it does, does it abridge or abrogate any of those 
rights 7 And even if it does not, in its pith and substance, deal with any 
of the fundamental rights conferred by .Article 19 (I) is the direct and 
inevitable effect of the impugned law such as to abridge or abrogate any 
of those rights”? 

The mere fact that impugned law incidentally, remotely or collaterally 
has the effect of abridging or abrogating those rights, will not satisfy the test. 
If the answer to the above queries be in the the afBrmative, the impugned law 
in order to be valid, must pass the test of reasonableness under Article 19. But 

1. (1962) 3 SCR 842 : 1962 SC 305. 

1. Barnett CoUmm A Co. Ltd. v. Vnlon of India, 1973 SC 106< 
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if the impact of law on any of the rights under clause (1) of Article 19 is merely 
incidental, indirect, remote or collateral and is dependant upon factors which 
may or may not come into play, the anvil of .Article 19 will not be available for 
judging its validity.^ 

25 . 3 . Six Freedoms not absolute. 

The citizens shall have the right — 

(a) to freedom of speech and expression ; 

(b) to assemble peaceably and without arms ; 

(c) to form associations or unions ; ' 

(d) to move freely through out the territory of India ; 

(e) to reside and settle in any part of the territory hf India ; 

(g) to practice any profession, or to carry on any occupation, trade 
or business. 

After Article 19 (1) had conferred on the citizen >the fsevcral rights set 
out in its above six sub-clauses, action was at once taken by the Constitution in 
Clauses (2) to (6) to keep the way of social control free from ui reasonable 
impediment/’ 

(2) Nothing in sub-clause (a) of clause ( I ) shall affect the operation of 
any existing law, or prevent the State from making any law, in so far as such 
law imposes reasonable restrictions on the exercise of the right conferred by 
the said sub-clause in the interests of the sovereignty and integrity of India, the 
security of the State, friendly relations with foreign States, public order, de- 
cency or morality or in relation to contempt of court, defamation or incitement 
to an offence. 

(3) Nothing in sub-clause (b) of the said clause shall affect the operation 
of any existing law in so for as it imposes, or prevent the State from making 
any law imposing, in the interests of the sovereignty and integrity of India or 
public order, reasonable restrictions on the exercise of the right conferred by 
the said sub-clause. 

(4) Nothing in sub-clause (c) of the said clause shall affect the operation 
of any existing law in so far as it imposes, or prevent the State from making 
any law imposing, in the interest of the sovereignty and integrity of India or 
public order or morality, reasonable restrictions on the exercise of the right 
conferred by the said sub-clause. 

(5) Nothing in sub-clauses (d), (e) and (f) of the said clause shall affect 
the operation of any existing existing law in so far as it imposes or prevent 
the State from making any law imposing, reasonable restrictions on the exer- 
cise of any of the rights conferred by the said sub-clauses either in the interests 
of the general public or for the protection of the interests of any Scheduled 
Tribe. 

(6) Nothing in sub-clause (g) of the said clause shall affect the operation 
of any existing law in so far as it imposes, or prevent the State from making 


1. Bachan Singh v. State of Punjab, 1980 SC 91^(915). 

2. Constitution of India, Art. 19. 

3. Narendra Kumar v. Union of India, 19ti0 SC 431 (435). 
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any law imposing, in the interests of the general public, reasonable restrictions 
on the exercise of the right conferred by the said sub-clause, and in particular, 
nothing in the said sub-clause shall affect the operation of any existing law 
in so far as it relates to, or prevent the State from making any law relating 
to,— 

(i) the professional or technical qualifications necessary for practi- 
sing any profession or carrying on any occupation, trade or business, or 

(ii) the carrying on by the State, or by a corporation owned or 
controlled by the State, of any trade, business, industry or service whether 
to the exclusion, complete or partial, of citizens or otherwise. ^ 

The raison d’etre of a State being the welfare of the members of the 
State by suitable legislation and appropriate administration, the whole 
purpose of the creation of the State would be frustrated if the confciment of 
these rights would lesult in cessation of legislation in the extensive fields where 
these rights operate. But without the saving provisions that would be the 
exact result of Article 13 of the Constitution. It was to guard against this 
position that the Constitution provided in its Clauses 2 to 6 that even in the 
fields of these rights new laws might be made and old laws would operate where 
this was necessary for general welfare. Laws imposing reasonable restriction 
on the exercise of the rights are saved by Clause 2 in respect of rights under 
sub-clau.se (a) where the restrictions are “in the interests of the security of the 
State” ; and of other matters mentioned therein ; by Clause 3 in respect of the 
rights conferred by sub-clause (b) where the restrictions are “in the interests of 
public order by Clauses 4, 5 and 6 in respect of the rights conferred by sub- 
clauses (c), (d). fe),(f) and (gi the restrictions are ‘in the interest of the general 
public ' in Clau.se 5 which is in icspect of rights conferred by sub-clauses (d),(e) 
and ( f ) also where the restrictions are “for the protection of the interests 
of any scheduled tribe. But for these saving provisions such laws would 
have been void because of Art. 13 which is in these words : 

“All laws in force in the territory of India immediately before the 
commencement of this Constitution, in so far as they are inconsistent 
with the provisions of the Part, shall, to the extent of such inconsistency 
be void : The State shall not make any law which takes away or abri- 
dges the rights conferred by this Part and any law made in contravention 
of this clause shall, to the extent of the contravention, be void.” 

As it was to remedy the harm that would otherwise be caused by the 
provisions of Article 13, that these saving provisions were made, it is proper 
to remember the words of Article 13 in interpreting the words “reasonable 
restrictions” on the exercise of the right as used in Clause (2). U is reasonable 
to think that the makers of the Constitution considered the word “restriction” 
to ^ sufficiently wide to save laws “inconsistent” with Article 19 (1), or “tak- 
ing away the rights” conferred by the Article, provided this inconsistency or 
taking away was reasonable in the interests of the different matters mentioned 
in the clause. There can be no doubt therefore that they intended the word 
“restriction” to include cases of “Prohibition” also. The contention that a 
law prohibiting the exercise of a fundamental right is in no case saved, cannot 
therefore be accepted It is undoubtedly correct, however, that when the 
restriction reaches the stage of prohibition special care has to be taken by tl e 
Court to see that the test of reasonableness is statisfied The greater the restric- 
tion, the more the need for strict scrutiny by the Court.® 

1. Constitution of India, Art. 16(6). 

2. Narendra Kumar v. Union of India, 1960 SC 431 (435). 

3. lbid.;m.4lS-V>^ 
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23.4. Restrictions — Reasonable tests 


History is replete with genuine accusation of unreasonableness when all 
that is involved is disagreement, perhaps passionate, between reasonable people. 
The word “unreasonably” is a very strong word, the strength of which may 
easily fail to be recognized.^ The question often arises whether some one has 
acted, is acting or is proposing to act “unreasonably” To decide this question, 
it must be remembered, as Lord Hailsham said : “Two reasonable persons 
can prefectly come reasonably to opposite conclusions on the same set of facts 
without forfeiting their title to be regarded as reasonable.”* It is one thing to 
say to a person : “I think you are wrong, I do not agree with you”. It is 
quite another thing to say to him, “you are quite unreasonable about it.” It is 
common place in argument to say to your adversary: “You are being very uniea 
sonable” when all you mean is “I think you arc wrong.” “Such hyperbole,” 
said Lord Uenning “is excusable in ordinary mortals but not in those 
who have to consider and apply Acts of Parliament. No one c..n properly be 
labelled as being unreasonable unless he is not only wrong but unreasonably 
wrong, so wrong that no reasonable person could sensibly take that view All 
the more so when a man is entrusted by Parliament with the task of deciding 
whether anotlicr person has acted, is acting or is proposing to act unreasonably 

Especially when the one who has to decide has himself his own views and 

perhaps his own strong views— as to what should or should not be done. He 
must be very careful then not to fall into the error, a very common error of 
thinking that any one with whom he di.sagrees is being unreasonable. Me may 
himself think the solution so obvious that the opposite views can not rea.son- 
ably be held by any one. but he mus t pause before doing so. He must ask 
himself: “Is this person so very wrong"' May he not quite reasonably take 
a different view'.’ It is only when that answer is, “He is completely wrong. 
No reason.ible person could take the view that he should condemn him as being 
unreasonable.” 

The phrase ‘reasonable restriction’ connotes that the limitation imposed 
on a person in enjoyment of the right should not be arbitrary or of an excessive 
nature, beyond what is required in the interests of the public. The word 
‘reasonable’ implies intelligent care and deliberation, that is, the choice of a 
course which reason dictates.”'* 

A fairly exhaustive test to ascertain the reasonableness of a provision is 
given by Patanjali Sastri, C. S. in State oj Madras v. V. G. Row* Therein the 
learned Chief Justice observed thus ; “It is important in this context to bear 
in mind that the test of reasonableness, wherever prescribed should be applied 
to each individidual statute impugned, and no abstract standard, or general 
pattern, of reasonableness can be laid down as applicable to all cases. The 
nature of the right alleged to have been infringed, the underlying purpose of 
the restrictions imposed, the extent and urgency of the evil sought to be remedi- 
ed thereby, the disproportion of the imposition, the prevailing conditions at 
the time, should all enter into the Judicial verdict.” 


Reasonableness of a statutory provision cannot be determined by the 
application of a set formula : it must be determined on a review of the pro- 
cedural and substantive provisions of the statute keeping in mind the nature 
of the right intended to be infringed underlying purpose of the restriction con- 
templated to be imposed, gravity of the evil intended to be remedied thereby, 
1. Secretary of State v. Tameside (1976) 3 A'l. E. R. 665 (671). 


2- Re if'- (.an infant), (1971) 2 All E. R. 49 (5o).; Secretary of State Tamestde, (1973) 3 
All E. R. 665 (67 J). 

» Chialanian Rao y. State of M. P., 1951 SC 118 (119) ; Abdut Haktm Qurosht v. 
A<i/« 0/5/Aar, 1961 SC 448: (1961) 2 SCR 617. v /, Wf ay i v. 


4. 1952 SCR 597 (607) : 1952 SC 196 QfXt)* 
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object intended to be achieved by the imposition of restriction, and other 
relevant circumstances.^ 

As observed in Dr. Khare, N. B. v. State of DeJhi,^ and reiterated in V. G. 
Row's case, (supra) it has to be held that in considering reasonableness of laws 
imposing restrictions on fundamental rights both substantive and procedural 
aspects of the law should be examined from the point of view of reasonableness 
and the test of reasonableness, wherever prescribed should be applied to each 
individual statute impugned and no abstract standard or general pattern of 
reasonableness can be laid down as applicable to all cases. It is not possible 
to formulate an effective test which would enable the Court to pronounce any 
particular restriction to be reasonable or unreasonable per se. All the attend- 
ant circumstances must be taken into consideration and one cannot dissociate 
the actual contents of the restrictions from the manner of their imposition or 
the mode of putting them into practice. In other words, in order to be a reason- 
able restriction, the same must not be arbitrary or excessive and the procedure 
and the manner of imposition of the restriction must also be fair and just. 
Any restriction which is opposed to the fundamental principles of liberty and 
justice cannot be considered reasonable. 

One of the important tests to And out whether a restriction is reasonable 
is to see whether the aggrieved party has a right of representation against 
restriction imposed or proposed to be imposed. No person can be deprived of 
his liberty without being afforded an opportunity to be heard in defence and 
that opportunity must be adequate, fail and reasonable Further the Courts 
have to see whether the restriction is in excess of the requirement or whether 
it is imposed in an arbitrary manner.-^ 

As to what are reasonable restrictions on the right conferred by Article 19 
(l){g) of the eonuitution would naturally depend on the nature and circumstan- 
ces of the case, the character of the statute, the object which it seeks to serve, 
the e.Kistin ' circumstances, the extent of the evil sought to be remedied as also 
the nature of restraint or restriction placed on the rights of the citizen, it is 
difUcult to lay down any hard and fast rule of universal application but in 
imposing such restrictions the State must adopt an objective standard amount- 
ing to a social control by restricting the right of the citizens where the necessi- 
ties of the situation demand. The restrictions must be in public intcre.st 
and arc imposed by striking a just balance between the deprivation of 
right and the danger or evil sought to be avoided If the restrictions 
imposed appear to be consistent with the directive principles of State 
policy they would have to be upheld as the same would be in public interest 
and 'manifestly reasonable. Further, restrictions may be partial, com- 
plete, permanent or temporary but they must bear a close nexus with the 
object in the interest of v.hich they are imposed. Another important test is 
that restriction should not be excessive or arbitrary. The court must examine 
the direct and immediate impact of the restrictions ..n the rights of the citizens 
and determine if the restrictions are in larger public interest while deciding the 
question that they contain the quality of reasonableness.'^' In such cases 
it is important to bear in mind that the test oi reasonableness wherever 
prescribed should be applied to each individual statute impugned, and no 

1. State of Bihar v. Misra, AT. K., 1971 SC 1667 (1670) 

2. I9S0 SCR S19 : 1950 SC 211. 

3- State of Bihar v. Misra, K. K. 1971 SC 1667 (1675). 

4. Ibid, p. 1675. 

3. Laxml Kkandsari v. State of U, P., 1981 SC 873 (880). 
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abstract standard, or general pattern of reasonableness can be laidf down as 
applicable to all cases. The nature of the right alleged to have been infringed, 
the underlying purpose of the restrictions imposed, the extent and urgency of 
the evil sought to be remedied thereby, the disproportion of the imposition, 
the prevailing conditions at the time, should all enter into the judicial 
verdict.^ 

Restrictions may be partial, complete, permanent or temporary but they 
must bear a close nexus with the object in the interest of which they are im- 
posed. Sometimes even a complete prohibition of the fundamental right to 
trade may be upheld if the commodity in which the trade is carried on is 
essential to the life of the community and the said restriction has been imposed 
for a limited period in order to achieve the desired goal.^ 

Another important consideration is that the restrictions must be in public 
interest and are imposed by striking a just balance between the depiivation of 
right and the danger or evil sought to be avoided. Thus freezing of stocks of 
food grains in order to secure equitable distribution and availability on fair 
prices have been held to be a reasonable restriction in the cases of Narendra 
Kumar v. Union of InJia^ Diwan Sugar &. General Mills (P) Lid. v. Union of 
India,* and State of Rajasthan v. Nath Ma! and Mitha Mal.^ 

Another important test that has been laid down by the Supreme Court 
is that restrictions should not be excessive or arbitrary and the court must 
examine direct and immediate impact of the -restrictions on the i ights of the 
citizens and determine if the restrictions are in larger public interest while 
deciding question that they contain the quality of reasonableness. 

In such cases a doctrinaire approach should not be made but care should 
be taken to see that the real purpose which is sought to be achieved by restrict- 
ing tne rights of the citizens is subserved. This can be done only by examin- 
ing the nature of the social control, *the interest of the general public which is 
subserved by the restrictions, the existing circumstances which necessitated the 
imposition of the restrictions, the degree and urgency of the evil sought to be 
mitigated by the restrictions and the period during which the restrictions are to 
remain in force. At the same time the possibility of an alternative scheme which 
might have been but has not been enforced would not expose the restrictions to 
challenge on the ground that they are not reasonable.'' 

In determining the reasonableness of restrictions imposed by law in the 
field of industry, trade or commerce, the mere fact that some of the persons en- 
gaged in a particular trade may incur loss due to the imposition of restrictions 
will not render them unreasonable because it is manifest that trade and industry 
pass through periods of prosperity and adversity on account of economic, social 
or political factors. In a free economy controls have to be introduced to ensure 
availability of consumer goods like food-stuffs, cloth or the like at a fair price 
and the fixation of such a price cannot be said to be an unreasonable restric- 
tion in the circumstances.^ 

1. Fatehehand v. State of Mahatashtra, 1977 SC 1825 (1837). 

2. Laxmi Khandsari v. Slate ofU. P., 1981 SC 873 (881), (per Fazal Ali, J). 

3. (1960) 2 SCR 375: 1960 SC 430. 

4. (1959) Supp. 2 SCR 123 : 1959 SC 626. 

5 1954 SCR 982 : 1954 SC 307. 

6. Laxmi Khandsari v. State of U, P., 1981 SC 873 (881) (per Fazal Ali, J ) 

7. Ibid, 

8. Ibid. 
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Where restrictions are imposed on an citizen carrying on a trade or com* 
merce in an essential commodity, the aspect' of conntrolled and fair and equit- 
able distribution to the consumer at a reasonable price leaving an appreciable 
margin of profit to the producer is undoubtedly a consideration which does not 
make the restriction unreasonable. 

In evaluating such elusive factors mentioned in Row's case^ and forming 
their own conception of what is reasonable, in all the circumslanc^s of a given 
case, it is inevitable that the social philosophy and the scale of values of the 
judges participating in the decision should play an important part, and the 
limit to their interference with legislative judgment in such cases can only be 
dictated by their sense of resposibility and self-restraint and the sobering reflec- 
tion that the Constitution is meant non only for people of their way of thinking 
but for all, and that the majority of the elected representatives of the people 
have, in authorising the imposition of the jestrictions, considered them to be 
reasonable.^ 

The case Laxmi Cha,iii v. State oj U. P.^ was followed in a later iecision 
of this Court in Mineral Development Ltd. v. State of Bihar ‘ where after quot- 
ing the observations of Patanjali Sastri, C J., as extracted above, Subba Rao, 
J., speaking for the Court observed as follows : “These obervations, lay down 
the correct principle. It follows that it is the duty of this Court to decide, 
having regard to the aforesaid considerations and such others whether a parti- 
cular statute satisfies the objective test of “reasonableness”.® 

In the case of the Collector of Customs, Madras v. Sampathu Clietty'^ 
the observations of Patanjali Sastri, C. J., were endorsed by the Supreme Court 
when Ayyangar, J., speaking for the court, made the following observations : 

The fundamental rights enshrined in Article 19 of the Constitution are 
not absolute and unqualifled but are subject to reasonable restrictions which 
may be imposed under sub clau.se.s (2) to (6) of Article 19. Whenever a 
complaint of violation of fundamental rights is made the Court has to deter- 
mine whether or not the restiictions imposed contain the quality of leasonable- 
ness. In assessing these factors a doctrinaiic approach should not be made 
but the essential facts and realities of life have to be duly considered. 

The principles laying down the various tests of reasonableness have been 
very aptly enunciated in the case of State oJ Madras v. K G. Row** which is 
almost the locus classicus on the subject in question. In that case Shastri 
C. J.. speaking for the Court observed as follows : 

“It is important in this context to bcai in mind that the test of reason- 
ableness, wherever prescribed, should be applied to each individual statute 
impugned, and abstract standard or general pattern, of reasonableness can 
be laid down as applicable to all cases. The nature of the right alleged to 
have been infringed, the underlying purpose of the restriction imposed, the 
extent and urgency of the evil sought to be remedied thereby, the disproportion 

J. 1952 SCR 597 : 1952 SC 196. 

2. Collector of Customs Madras v. Sampathu Chetty, 19.'2 SC 316 : (I9S2) 3 SCR 597. 

3. Laxmi Khandsari v. State of U. P., (1981) 2 SCC .p (6l)-I2) (Fazal Ali, J.) 

4. (1960) 2 SCR 609 : 1960 SC 468. 

5. Laxmi Khandsari v. State of V, P., (1981) 2 SCC (612), (Fazal Ali J.). 

6. (1962) 3 SCR 786 : 1962 SC 316. 

7. Slilm V. District Magistrate, 1983 SC 1130 (1132). 

8. 1952 SCR 397 ; 1952 SC 196. 
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of the imposition, the prevailing condition at the time should all enter into 
the judicial verdict.” 

The principle accepted by the Supreme Court was that if a purpose was one 
falling within the directive principles, it would definitely be a public purpose. It 
may also be pointed out that in Kasturi Lai Lakshmi Red Iv v. State of J & KJ^ 
it was held that every executive action of the government, whether in pursuance 
of law or otherwise, must be reasonable and informed with public interest and 
the yardstick for determining both reasonableness and public interest is to be 
found in the directive principles and if any executive action is taken by the 
government for giving eflfect to a directive principle, it would p/irna facie be 
reason ible and in public interest. It will, therefore, be seen and it imposes a 
restriciion on a fundamental right, it would be difficult to condemn such res- 
triction as unreasonable or not in public interest. So also where a law is 
enacted for giving effect to a directive principle in furtherance of the constitu- 
tional goal of social and economic justice it miy conflict with a formalistic 
and doctrinaire view of equality before the law but it would almost always con- 
form to the principle of equality before the law in its total magnitude and 
dimension, because the equality clause in the Constitution does not speak of 
mere formal equality before the law but embodies the concept of real and 
substantive equality which strikes at inequalities arising on account of vast 
social and economic differentials and is consequently and essential ingredient of 
social and economic justice. The dynamic principle of egalitarianism fertilises 
the concept of social and economic justice ; it is one of its essential elements 
and thjrc can be no real social and economic justice where there is a breach of 
the egalitarian principle. If, therefore, there is a law enacted by the legislature 
which is really and genuinely for giving effect to a directive principle with a 
view to promoting social and economic justice, it would be difficult to say that 
such law violates the principle of egalitarianism and is not in accord with the 
principle of equality before the law as understood not in its strict and forma- 
listic sense, but in its dynamic and activist magnitude. In the circumstances, 
the court would not be unjustified in making the presumption that as law 
enacted really and genuinely for giving effect to a directive principle in 
furtherance of the cause of social and economic justice would not infringe any 
fundamental right under Article 14 or Article 19. 

One of the tests laid down by the Supreme Court is that, in judging I he 
reasonableness of the restrictions imposed by clause (5) of Article 19, the court 
has to bear in the mind the Directive Principles of State Policy. 

So also in the State of Bihar Kamesihvar Suigli' this Court relied 
upon the directive principle contained in Article 39 in arriving at its decision 
that the purpose for which the Bihar Zamindari Abolition legislation had been 
passed was a public purpose. The principle accepted by this Court was that if 
a purpose is one falling within the directive principles, it would definitely be a 
public purpose. 

23.5. Article 19 (2) Restriction on Freedom of speech 

Article 19 (1) (a) provides that all citizens shall have right to freedom of 
speech and expression. This right was subject to restrictions mentioned in 
Clause (2) which said ; '‘Nothing in sub-clause (a) of clause (1) shall affect the 
operation of any existing law in so far as it relates to, or prevents the state 
from making any law relating to, libel, slander, defamation, contempt of court 
or any matter which offends against decency or morality or which undermines 
the security of, or lends to over throw the State. 

1. 1952 SCR 889 : 1952 SC 225. 

2 . 1980 SC 1992. 
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Article 19 (2) of the Constitution has created a fence inside which every 
citizen has the absolute freedom of speech or expression. 

The leading cases on freedom of expression are generally framed with 
reference to public debate and discourse. Hut as Chafee said, “the First 
Amendment and other parts of the law errect a fence inside which men can 
talk. The law-makers, legislators and officials stay on the outside of that 
fence. But what the men inside the fence say when they are let alone is no 
concern of the law.” 

The teacher^ as well as the public speaker'^ is included. The actor on 
stage or screen, the artist whose creation is in oil or clay or marble, the poet 
whose reading public may be practically non existent, the musician and his 
musical scores, the counselor whcthei priets, parent or teacher no matter how 
small his audience these too are beneficiaries of freedom of expression. The 
remark by President James A. Garfield that his ideal of a college was a log in 
the words with a student at one end and Mark Hopkins at another puls the 
present problem in proper First Amendment dimension. Of course a physician 
can talk freely and fully with his patient without threat of retaliation by the 
State. The contrary thought— the one endorsed subsilentio by the courts below 
— has the cast of regimentation about it, a cast at war with the philosophy and 
presuppositions of this free society. 

Leveling the discourse of medical men to the morality of a particular 
community is a deadening influence. Mill spoke of the pressures of intolerant 
groups that produce “either mere conformers to commonplace, or timeservers 
for truth.” We witness in this case a scaling of the lips of a doctor because 
he desires to observe the law, obnoxious as the law may be. The State has no 
power to put any sanctions of any kind on him for any views oi beliefs that he 
has or for any advice he renders. These arc his professional domains into 
which the State may not intrude. The chronicles are filled with sad attempts 
of government to stomp out ideas, to ban thoughts because they are heretical 
or obnoxious. As Mill stated, “Our merely social intolerance kills no one, 
roots out no opinions, but induces men to disguise them, or to abstain from 
any active efl'ort for their diffusion”. When that happens society suffers. 
Fieedom working underground, freedom bootlegged around the law is freedom 
crippled. A society that lells its doctors under pain of criminal penally what 
they may not tell their patients is not a free society. Only free exchange of 
views and information is consistent with “a civilization of the dialogue,” to 
borrow a phrase from Di. Robert M. Hutchins.* 

23.6. Restrictions before Constitutional Amendment of Clause 19 (2). 

Before the Amendment of the Constitution clause 2 of Art. 19 which 
(omitting immaterials words regarding laws relating to libel, slander etc.) 
saved the operation of any existing law in so far as it related to any matter 
‘which undetermined the security of, or tended to over throw the State. In 
Romesli Thappar v. State of Madras ' the infipugned order. The Madras 
Maintenance of Public Order Act, 1949 was passed under the Section 100 of the 
Government of India Act, 1935. The Provincial Government was authorised 
to pass an order for the purpose of securing the public safety or the maintain- 
ance of “public order.” The validity of this Order was challenged and 

1 . Sweezy v. New Hampshire, 354 US 234 : 1 L ed 2d 1311 . 

2. Thomas v. Collins, '^23 US 516 : 89 L cd 430. 

3. Poe V. Utiman, 6 L ed 2d 1002. 

4. Poe V. Ullman, 6 L cd 2d 1003. See Wiseman v. Ipdcgroff, 344 US 183 : 97 L cd 
216 (concurring opinion). 

5t 1950 SC 124. 
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Pai-ini-il Sastri J soeakine for the majority said, “unless a law restricting 
Sm of speech and expression was directed solely against ‘he undermining 
the security of the State or the over throw of it, such law could not fall within 
thcJeservation under clause (2) of Article 19. although the restrictions which 
it sought to impose might have been conceived generally in the interests of 
public order. 1 1 followed that imposition of restrictions for the wider purpose 
of securing public safety or the maintenance of public order fell out side the 
scope of authorised restrictions under clause (2) and was, therefore, void and 
unconstitutional”.^ 


The decisions of the Supreme Court in these two cases were misapplied 
and misunderstood by some High Courts and had been construed as laying 
down the wide propositions that restrictions of the nature imposed by section 4 
(I) (a) of the Indian Press (Emergency Powers) .^ct or of a similar character 
were outside the scope of Article 19 (2) of the Constitution in as much as they 
were conceived generally in the interests of Public Order. The deduction that a 
person would be free to incite to murder or other cognizable offence through 
the press with impunity drawn from the dccLsion in Romtsh Thapper's case.^ 

In an attempt to get over these decisions, Clause (2) of Article 19 was 
amended by the Constitution (First Amendment) Act, 1957. By this amend- 
ment several new grounds of restrictions upon the freedom of speech were 
introduced such as friendly relations with foreign states, public order and incite- 
ment to an offence. 


The view that only the expression of an opinion is protected as a funda- 
mental right, but not the inherent or intended effect on other persons, must be 
rejected. It is the very purpose of the expression of an opinion to produce 
an ‘intellectual effect on the environment’ to affect the entire people in a 
manner that shapes their opinion 'and is convincing. 

The expression of an opinion, understood this way, is, in its purely 
intellectual effect, free : but invoking freedom of expression does not automa- 
tically legitimize any trespass on legally protected interest that have a higher 
priority. Therefore, a ‘weighing of the interests’ becomes necessary : The 
right of free expression must give way if higher ranking interests worthy of 
protection would be violated by the exercise of freedom of expression. 

23.7. Balancing Interests. 

In other Constitutions the task of balancing or weighing the interests is 
left to the Courts. But our Constitution has expressly laid down in Article 
19 (2) various preferred subjects to which the right of free speech has been 
subordinated. 


23.8. Freedom of Speech under the American Constitution. 

In the United States there is. a recurring debate in modern First Amend- 
ment Jurisprudence as to whether First Amendment rights are “absolute” in the 
sense that the government may not “abridge” them at all or whether the First 
Amendment requires the “balancing of competing interests in the sense that 
free speech values are the governments competing justification must be isolated 
and weighed in each case. The American view point was expressed by the 
Author in the Tagore Lectures he delivered in the Calcutta University. 

Although the First Amendment to the American Constitution provides 
that Congress shall make no law abridging the freedom of speech, press or 
assembly it has long been established that those freedoms themselves are 


1. State of Bihar v. Shatbata Devi, 1952 SC 329 (330-1) per Matuuan, J. 
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dependent upon the power of constitutional government to servive. If it is to 
survive it must have power to protect itself against unlawful conduct and under 
some circumstances against incitements to commit unlawful acts. Freedom of 
speech thus docs not comprehend the right to speak on any subject at any 
time. 

Justice Holmes and Brandies took a different view. They thought that 
the greater danger to a democracy lay in the suppression of public discussion ; 
that ideas and doctrines thought harmful or dangerous were best fought with 
words. 

In Schenck v. United States^ the Supreme Court speaking through 
Holmes J. enunciated the “clear and present danger doctrine.” It was-said: “The 
character of every act depends upon the circumstances in which it is done. The 
most stringent protection of free speech would not protect a man in falsely 
shouting fire in a theatre and causing a panic. It docs not even protect a man 
from an injunction against uttering words that have all the effect of force... the 
question in every case is whether the words used are used in such circumstances 
and are of such a nature as to create a clear and present danger that they will 
bring about the substantive evils that Congress has a right to pievcnt. When 
a nation is at war many things that might be said in limes of peace are such a 
hindrance to its effort that their utterance will not be endured so long as men 
fight, and that no court could regard them as being protected by any constitu- 
tional right.”'* 

In WHitney v. California^ Brandies, J. said that “no danger flowing from 
spcfch could be deemed clear and present, unless the incidence of the evil 
apprehended was so imminent that it might befall before there was opportunity 
for full discussion. If there be time to expose through discussion, the falsehood 
and fallacies, to Javert the evil by the process of education, the remedy to be 
applied is more speech, not enforced silence.” 

Fiankfurtcr, J. added that it was far better that the phrase be abandoned 
than it be sounded once more to hide from the believers in an “absolute right 
of free speech the plain fact that the interest in speech profoundly important as 
it is, IS no more conclusive in judicial review than other attributes of democracy 
or than a determination of the people’s representatives that a measure is nece- 
ss-iry to assure the safety of government itself * 

In Barenhiatt v. United States'' Harlan, J. speaking for the -Court said : 
“We conclude that the balance between the individual and the governmental 
interests here at stake must be struck in favour of the latter and that theiefore 
the provisions of the First Amendment have not teen offended.^ Now the 
balancing formula is the general rule and the clear and present danger test is 
used as a subordinate part of that test to determine whether the evil is suffi- 
ciently serious ” 

The American doctrine adumbrated in Schenck's case cannot be imported 
under the Indian Constitution because the fundamental right of freedom of 
Speech and expression guaranteed under Art. 19 (I) of the Constitution is not 
an absolute right but is subject to such restrictions as may be placed by the 
State under clause (2) of that Article.*^ 

1. Abram v. United States, 63 Led 1173 (1180). 

2. Schenck v. United States 63 Led 470 (473-74). 

3. 71 Led 1095(1106). 

4. Dennis v. United States, 95 Led 1137. 

5. 3 Led 2nd 1115. 

6. 3 Led 2nd 1115 (1133). 

7. Babutal Parate v. State of Afahrashtra, 1961 SC 884 (890)» 
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The position in our Constitution is entirely different. The right of free 
speech and expression is not absolute but is subject to the restrictions mentioned 
in Article !9 (2). 

23.10. American Decisions 

The American Judgments show the principles and policy consideration 
involved but may not be guide to the detailed construction of Article 19 because 
the First and Fourteenth Amendments have no provision corresponding to 
Art. 19 (2). American Judges look for the inherent limitations which there must 
be in the fundamental freedoms of the individual of the freedom pf others and 
the interest of the community ate not to be infiinged. There are two ways of 
construing Art. 19 (I ), one way is to read into sub-clause (I) the necessary 
limitations as inherent in the fundamental freedoms of expression and commu- 
nications. The other way is to look first to sub-clause (I) to see whether 
according to the literal meaning of the words there is a prima facie hindering 
of or interference with the freedoms of expression and communication, and if 
there is look on to sub-section (2) to see whether such hindering or interference 
is justifiable. ' 

Under Clause (2) of Article 19, as amended, the State has a right to im- 
pose reasonable restrictions in the exercise of the right to freedom of speech 
and expression in the interest of (I) Sovereignty and integrity of India; (2) the 
security of the State; (3) friendly relations with foreign stales; (4) Public order, 
(5) decency or morality or in relation to (6) contempt of Court; (7) defamation 
or (8) an incitement to an offence. 

Words “Sovereignty and .integrity” were added to clause (2) and clause (4) 
by the Constitution Sixteenth Amendment Act, 1963. Foreign State as defined in 
Article 267 (3) of the Constitution means any slate other than India. Subject 
to the provisions of any law made by Parliament, the President may by order 
declare any state to be foreign state for such purpose as may be defined in 
the order. 2 

Supposing a lawyer or doctor, expert or exporter, missionary or guru, has 
to visit a foreign country professionally or on a speaking assignment. He is 
effectively disabled from discharging his pursuit if passport is refused. There 
the direct effect, the necessary consequence, the immediate impact of the 
embargo on grant of passport (or its subsequent impounding or revocation) is 
the infringement of the right to expression or profession. Such infraction is 
unconstitutional unless the relevant part of Article 19 (2) to (6) is complied 
with. In dealing with fundamental freedom substantial justification alone will 
bring the law under the exceptions. National security sovereignty, public order 
and public interest must be of such a high degree as to offer a great threat. 
These concept should not be devalued to suit the hyper-sensitivity of the executive 
or minimal threats to the State. ‘ Our nation is not so pusillanimous or pre- 
carious as to fall or founder if some miscreants pelt stones at its fair face from 
foreign countries. The dogs may bark, but the caravan will pass. And the 
danger to a party in power is not the same as rocking the security or sovereign- 
ty of the State. Sometimes, a petulant government which forces silence may 
act unconstitutionally to forbid criticism from afar, even if necessary for the 
good of the State. 


1. Francis v. Chief of Police, (I97.t) 2 All ER 251 (259). 

2. Ibid, Proviso. 

3. Maneka Gandhi v. UnUd oflndlOt (1978) 1 SCC 348* 
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23.1 1. Freedom of speech. 

23.12. Freedom of Expression- 

21.13. Public opinion. 

23.14. Freedom of discussion. 

23.15. Political Freedom. 

23.16. Freedom of Press. 

23.17. Newspapers. 

23.18. Freedom of speech not confined to territory of India. 

23. 19. Abuse of Freedom of Press 

23.20. Freedom of Artists. 

23.21. Academic Freedom. 

23.22. Freedom of circulation. 

23.23. Commercial speech not absolute. 

25.11. Freedom oj Speech. 

The leading cases on freedom of expression are generally framed with 
reference to public debate and discourse, liut as Chafec said, “the First 
Amendment and other parts of the law erect a fence inside which men can 
talk. The law-makers, legislators and officials stay on the outside of that 
fence, liut what the men inside the fence say when they arc let alone is no 
concern of the law,”^ 

The teacher^ as well as the public speaker* is included. The actor on stage 
or screen, the artist whose creation is in oil or clay or marble, the poet whose 
reading public may be practically nonexistent, the musician and his musical 
scores, the counsellor whether priest, parent or teacher no maitei how small his 
audience — these too are beneficiaries of freedom of expression. The remark by 
President James A’ Garfield that his ideal of a college was a log in the woods 
with a student at one eiivl and Mark Hopkins at another puts the present pro- 
blem in proper First Amendment dimen'^ions. Of course a physician can talk 
freely and fully with his patient without threat of retaliation by the State. 
The contrary thought — the one endorsed sub silentio by the courts below — has 
the cast of regimentation about it, a cast at war with the philosophy and 
presuppositions of this free society.^ 

Levelling the discourse of medical men to the morality of a particular com- 
munity is a deadening influence Mill spoke of the pressures of intolerant 
groups that produce “either mere conformers to commonplace, or timeservers 
for truth.” We witness in this case a scaling of the lips of a doctor because 
he desires to observe the law, obnoxious as the law may be The State has no 
power to put any sanctions of any kind on him for any views or beliefs that he 
has or for any advice he renders. These are his professional domains into 

J. Blessings of Liberty, (1956), p. 108. 

2. Sweezy v. New Hampshire, 1 L ed 2d p. 1311. 

3. Thomas v. Collins, 89 L ed p. 430. 

4. Foe V. Ullman, 6 L ed 2nd p. 1002* 
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which the State may aot iatrude. The chronicles are filled with sad attempts 
of Govern meat of stamp out ideas, to ban thoughts because they are heretical 
or obnoxious. As Mill stated, “Our merely social intolerance kills no one, 
roots out no opinions, but induces men to disguise them, or to abstain from 
any active effort for their diffusion.” When that happens society suffers. 
Freedom working underground, freedom bootlegged around the law is freedom 
crippled. A society that tells its doctors under pain of criminal penalty what 
they may not tell their patients is not a free society. Only free exchange of 
views and information is consistent with “a civilization of the dialogue,’ ’ to 
borrow a phrase from Dr. Robert M. Hutchins.^ 

r 

Those who won our independence believed that the final end of the state 
was to make men free to develop their faculties. They valued liberty both as 
an end and as a means. They believed liberty to be the secret of happiness and 
courage to be the secret of liberty. They were inspired by Brandies vision of 
freedom to think as you will and to speak as you think as a means indispens- 
able to the discovery and spread of political truth and as essential both to 
stable government and to political change.^ 

23 . 12 . Freedom of Expression 

Freedom of expression possesses an important constitutional quality which 
is greatly different from any other kind of Freedom. It may only be natural 
that people who believe in the worth and dignity of the individual should feel 
that material happiness is not enough, if they are deprived of intellectual or 
political freedom. The spirit, that freedom of expression is the most import- 
ant element and is inviolate and that no individual should be deprived of the 
same, permeates our Constitution. What, then, is the spirit which is so 
important and inviolable? An -individual is an august and proud thing. 
Every individual is capable of thinking freely of what is true, good, and beauti- 
ful in religion, morals, sciences of the world, and human existence ; or in his 
respective field of endeavor in society. He is capable of expressing what 
he thinks or understands and of learning different ideas of other persons 
through exchange of free speech or artistic medium. He is capable of accomp- 
lishing all these without resorting to physical force. In this way he is not only 
able to lead a noble life and develop his intellectual faculties, but can also give 
the results of his experience as an inheritance to posterity and ren der services 
to all human race. If law and Government do not exercise control over 

speech truth will finally prevail ; and it may even be possible for all 

varieties of flowers to bloom in profusion and bear fruits in amity. A com- 
plete unanimity of mind should be rejected. If free competition of speech or 
expression is repressed or controlled people’s morale itself would be molded 
into an orthodox form and eventually become atrophied. All individuals of a 
nation are entitled to be informed publicly of daily happenings and the real 
truth. It is only when the nation hears the sincere inward feeling of the 
majority of people and heeds the bitter counsel or sad news of the facts that 
it will be possible to attain a clean politics which will meet actual circumstances 
and folio w the people’s will. Where there is not enough information, people 
will easily be influenced by rumors and false reports. If people are to be given 
only the restricted news such as those supplied by the government they will 
soon become deaf and blind. If the system is such that no discussion can be 
actively conducted, they will become mutes who will blindly follow the dictates 
of others. I'he people should also know the truth with regard to history 

1. Poe V. UUman, 6 Led 2d p. 1003 ; Wiseman v. Updegroff, 97 L d 216 (223). 

2. Whitney v. Californio, 274 US 337 (375). 
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No control should be exercised to select materials present only a partial fact, 
omit or emphasize certain portions from the viewpoint of one ideology. At 

the same time a person has freedom not to express, not to hear, and 

not to see certain things That is why under our Constitution one is generally 
free to believe in any religion or creed, or profess any belief, even anarchism 
which advocates abolition of the existing Constitution, or communism, despo- 
tism, or that of inequality of man and woman. This seems to be weak point 
of a liberal constitution, but actually therein lies the strength of such a con- 
stitution. This is the reason why freedom is constitutionally guaranteed, and 
why not even the Oovernracut, the legislatures, whatever their ideology or 
plank may be, can deprive or restrict that freedom by legislative or adminis- 
trative means.^ In the event such an oppression takes place, such an act will 
be declared unconstitutional by the Court. 


All citizens shall have the right to freedom of speech and expression so 
declares Article 19 (1) of the Constitution. 

Freedom of speech is itself an end because the human community is in 
large* measure defined through speech ; freedom of speech is therefore intrinsic 
to individual dignity. This is particularly so in a democracy like our 
own, in which the autonomy of each individual is accorded equal and incom- 
mensurate respect. As the US Supreme Court stated 'm Cohen California.^ 
The constitutional right of free expression is powerful medicine in a 
society as diverse and populous as ours. It is designed and intended to remove 
governmental restraints from the arena of public discussion, putting the deci- 
sion as to what views shall be voiced largely into the hands of each of us, in 
the hope that use of such freedom will ultimately produce a more capable 
citizenry and more perfect polity and in the belief that no other approach 
would comport with the premise of individual dignity and choice upon which 
our political system rests. 


Freedom of expression has particular significance with lespect to govern- 
ment because it is here that the state has a special incentive to repress opposi- 
tion often wields a more effective power of suppression.^ 

The Constitutional guarantee of freedom of speech and expression protects 
social interest in the attainment of truth, so that the country may not only 
adopt the wisest course of action but carry it out in the wisest way. Truth can 
be sifted out from falsehood only if the government is vigorously and const- 
antly cross-examined.^ Mr. Justice Holmes gave this social value a broader 
and more theoretical formulation : 

“Persecution of the expression of opinions seems to me perfectly 
logical. If you have no doubt of your premises or your power and want a 
certain result with all your heart you naturally express your wishes in law 

and sweep away all opposition But when men have realized that time 

has upset many fighting faiths, they may come to believe even more than 
they believe the very foundations of their own conduct that the ultimate 


1. Decision of the German Constitution Court reported in CCL Cases, p. SIS. 

2. 29 L ed 2d p. 284. 

3. T. Emerson : Toward a General Theory of the First Amendment, 9 (1966) : See also 
A Meiklechohn, Free Speech and Its relation to Self Government, 1948 ed pp, 24-26. 

4 . Chaffe : Free Speech in the United Slates, p. 33. 
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good desired is better reached by free trade in ideas — that the best test of 
truth is the power of thought to get itself accepted in the competition 
of the market, and that truth is the only ground upon which their wishes 
safely can be carried out. That at any rate is the theory of our Constitu- 
tion. It is an experiment, as all life is an experiment. While that ex- 
periment is part of our system I think that we should be eternally vigilant 
against attempts to check the expression of opinions that we loathe and 
believe to be fraught with death, unless they so imminently threaten imme- 
diate interference with the lawful and pressing purposes of the law that 
an immediate check is required to save the country.”^ ^ 

23.13. Public opinion. 

Public opinion plays a crucial role in modern democracy. Freedom to 
form public opinion is of great importance. This guaranteed right proceeds as 
a matter of course from the necessity in a democracy of a “formation of the 
political will of the people.” Tendencies and statements on political questions 
expressed in “public opinion” may be called a “preliminary formation of the 
political will of the people”.^ 

But public opinion, in order to meet such a responsibility, demands the 
condition of a virtually unobstructed access to and diffusion of ideas. Parlia- 
mentary government postulates a capacity In men, acting freely and under self- 
restraints, to govern themselves, and that advance is best served in the degree 
achieved of individual liberation from subjective as well as objective 
shackles.’ 

The constitutional fact is the political expression of the primary condition 
of social life, thought and its communication by language. Liberty in this is 
little less vital to man’s mind and spirit than breathing is to bis physical exis- 
tence. As such an inherence in the individual it is embodied in his status of 
citizenship.^ 

23.14. Freedom of Discussion 

The freedom of speech and of the press guaranteed by the Constitution 
embraces at the least the liberty to discuss publicly and truthfully all matteis 
of public concern without previous restraint or fear of subsequent punishment. 
Freedom of discussion must embrace all issues about which information is 
needed or appropriate to enable the members of society to cope with the exige- 
ncies of their period.^ 

Freedom of discussion is essential to enlighten public opinion in a demo- 
cratic state; it cannot be curtailed >yithout affecting the right of the people to be 
informed through sources independent of the Government concerning matters 
of public interest. Tlicie must be an untramelled publication of the news and 
political opinions of the political parties contending for ascendancy. 


1. Abrams v. United States, 63 Led p. 1173 

2. CCL Cases p. 229. 

3. Ibid. 

4. Ibid. 

5. Tkornhil v. Alabana, 84 L ed p. 1093 ; First National Bank of Boston v. Bellotti, SS 
Led 2d 707 (717). 
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23.15. Political Freedom 

Equally muni Test as a fundamental priniciple of a democratic society is 
political freedom of the individual, our form of government is built on the pre- 
mise that every citizen shall have the right to engage in political expression 
and association. This right was enshrined in the First Amendment of the Bill 
of Rights. Exercise of these basic freedoms in America has traditionally been 
through the media of political associations. Any interference with the 
freedom of a party is simultaneously an an interference with the freedom 
of its adherents. Ml political ideas cannot and should not be channel- 
ed into the programs of our two major parties. History has amply proved 
the virtue of political activity by minority, dissident groups, who innumerable 
times have been in the vanguard of democratic thought and whose programs 
were ultimately accepted. Mere unorthodoxy or dissent from the prevailing 
mores is not to be condemned. The absence of such voices would be a 
symptom of grave illness in our society.^ 

For a citizen to be made to forego even a part of so basic a liberty as his 
political autonomy, the subordinating interest of the State must be compelling, 
inquiry pursued in safeguarding a State’s security against threatened force and 
violence can not be shut off by mere disclaimer, though of course a relevant 
claim may be made to the privilege against self-incrimination. But the invio- 
lability of privacy belonging to a citizen’s political loyalties has so overwhelm- 
ing an importance to the well-being of our kind of society that it cannot be 
constitutionally encroached upon on the basis of so meagre a countervailing 
interest of the State as may be argumentatively found in the remote, shadowy 
threat to the security of New Hampshire allegedly presented in the origins and 
contributing elements of the Progressive Party and in petitioner’s relations to 
these. 

23 16. Freedom of Press 

The “fourth estate'’ of the realm that was Burke's way of summing up 
the role of the press in his time and his phrase is no less apt today. It reminds 
us that the press, as the coequal of other “estates” is a political institution in 
its own right, intimately bound up with all the institutions of government. It 
affects them and is affected by them in turn, and together they determine the 
nature of the regime and the quality of public life. Governmental institutions 
have political effects through theii exercise of legislative, executive, or judicial 
powers the press achieves its impact through the way it influences the entry of 
ideas, and information into the “public space” in which political life takes 
place. 

The emergence of Constitutional Government, and in particular the 
crystallization of the system of popular representation are inextricably inter» 
woven with the growth of the modern press. Without it constitutional govern- 
ment is unimaginable. Thomas Jefferson dramatized this view by saying that 
if he were confronted with the choice of having a government and no newspa- 
pers, or newspapers and no government, .he would have no hesitation in pre- 
ferring the newspapers ; as an ardent believer in minimizing the role of govern- 


1. Sweezy v. New Hampshire^ 1 L ed 2d p. 1325. 

2 . Ibid.p.im. 

3. Paul H. Weaver : The new Journaiism and the old thoughts after Watergate^ the 
public interests spring, 1974 p. 67.^ 



440 


23 . 16 < 


The Constitution of India 


ment, he realised that the government could not be restrained without 
independent newspapers ready to criticize.^ 

The liberiy of the Press is not confined to newspapers and periodicals. 
It necessarily embraces pamphlets and leaflets. The Press in its historic cannot- 
ation comprehends every sort of publication which affords a vehicle of infor- 
mation and opinion.’-^ 

It may not be tiue to say that a right which is not specially mentioned by 
name can never be a fundamental right within the meaning of Article 19 (1). 
It is possible that a right does not find express mention in any clause of Art. 19 
( 1) and yet it may be covered by some clause of that Article Take" for example, 
by way of illustration, freedom of press is the most cherished and valued free- 
dom in a democracy ; indeed democracy cannot survive without a free press. 
Democracy is based essentially on free debate and open discussion, for that is 
the only corrective of government action in a democratic set up. If democracy 
means government of the people, by the people, for the people it is obvious that 
every^ citizen must be entitled to participate in the democratic process and in 
orde to enable him to intelligently exercise his right of making a choice, free 
and general discussion of public matters is absolutely essential. Manifestly, 
free debate and open discussion, in the m )st comprehensive sense, is not possi- 
ble unless there is a free and independent pr. ss Indeed the true measure of 
the health and vigors of a democracy is always to be found in its press.-* 
Look at its newspapers- -do they reflect diversity of opinions and views, do they 
expression of dissent and criticism against governmental policies and 
ac tons, or do they obsequiously sing the praises of the government or lionize 
oro deify the ruler. The newspapers an are index of the true character of the 
Go'^^^’^'tnent — whether it is democratic or authoritarian. It was Mr. Justice 
ttcr Stewart who said : “Without an informed and free press, there can not 
b- an enlightened people.” Thus freedom of the press constitutes one of the 
pillars of democracy and indeed lies at the foundation of democratic organisa- 
tion and yet it is not enumerated in so many terms as a fundamental right in 
Article 19 (!) 4. It has been held by the Supreme Court in several decisions, of 
which we may mention only a few, namely. Express Newspapers' case,^ 
Sakai Newspapers' case and^ Bennett Coleman & Co's case/’ that freedom of 
the press is part of the right of free speech and expression and is covered by 
Article 19 (1) (a). The reason is that freedom of the press is nothing but an 
aspect of freedom of speech and expression. It partakes of the same basic 
nature and character and is indeed an integral part of free speech and expres- 
sion and perhaps it would not be incorrect to say that it is the same right appli- 
cable in relation to the press. 

Since the very object of the impugned law is to affect the circulation of 
certain newspapers which are said to be practising unfair competition it is 
difficult to appreciate how it could be sustained. The right to freedom of 
speech and expression is an individual right guaranteed to every citizen by 
Article 19 (1) (a) of the Constitution. There is nothing in clause (2) of Article 
19 which permits the State to abridge this right on the ground of conferring 
benefits upon the public. It is not open to the State to curtail or infringe the 

1. Frcdrich : Constitutional Government ami Democracy, p. 512. 

2. Lovell V. Criffen, 82 L cd p. 949 (954). 

3. Maneka Gandhi v. Union of India, 1978 SC 640. 

4. 1958 SC 578. 

5. 1962 SC 305. 

6. 1973 SC 106. 
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freedom of speech of one for promoting the general welfare of a section or a 
group of people unless its action could be justified under a law competent 
under clause (2) of Article 19. It is admitted that the impugned provisions 
cannot be justified on the grounds referred to in the aforesaid clause 19 (2).’ It 
cannot be gainsaid that the impugned order seeks to place a restraint on the 
latter aspect of the right by prescribing a price page schedule We may add 
that the fixation of a minimum price for the number of pages which a news- 
paper is entitled to publish is obviously not for ensuring a reasonable price to 
the buyers of newspapers but for expressly cutting down the volume of circula- 
tion of some newspapers by making the price so unattractively high for a 
class of its readers as is likely to deter it from purchasing such newspapers.^ 

23 17. Newsjjopers 

Newspapers reflect diversity of opinion and view. They contain expres- 
sion of dis.scnt and criticism against Government policies and action. They do 
not obsequiously sing the praises of the government or lioinge or deify the ruler 
The newspapers arc index of the true character of the Government whether it 
is democratic authoritarian. 

The freedom of a newspaper to publish a number of pages or to 
circulate it to any number of persons is each an integral part of the freedom 
of the press, and any restraint placed upon either of them would be a direct 
infringement of the right of freedom of speech and expression. It would not 
be legitimate to subject the press to laws which take away or abridge the 
freedom of speech and expression or which are calculated or intended to 
curtail circulation and thereby narrow the scope of dissemination of informa- 
tion or fetter its freedom to choose its means of exercising its rights.' 

The Newspaper (Price and Page) Act, 1956 empowered the Central 
Government to regulate the prices of newspapers in relation to their pages and 
sizes if it was of the opinion that it was necessary to do so for the purpose of 
preventing unfair competition among newspapers. The Central Government 
made the Daily Newspapers (Price and Page) Order, 1960 under which the 
right of newspaper to publish news and views and to utilize as many pages as 
it liked for that purpose was made to depend upon the price charged to the 
readers The Supreme Court striking down the Act held that the object of 
the law was to affect directly the right of circulation of newspapers which 
would necessarily undermine their power to influence public opinion, it could 
not but be regarded as a dangerous weapon which was capable of being used 
against democracy itself.’ 

In Virendra v. State of Punjab,'^ the Court observed that “it was certa- 
inly a serious encroachment on the valuable and cherished right of freedom of 
speech and expression if a newspaper was prevented from publishing its 
own views or the views of its correspondents relating to or concerning what 
may be the burning topic of the day.” 

23.18. Freedom of Speech not confined to the territory of India 

Article 19(1) (a) guarantees to India citizens the right to freedom of 
speech and expression. It does not delimit that right in any manner and there 
is no reason, arising either out of interprctational dogmas or pragmatic con- 
siderations, why the courts should strain the language of the Article to cut 
down the amplitude of that right. The plain meaning of the clause guaranteeing 

1. Sakai Papers (P.) Ltd, v. Union of India, 1962 SC 305 (313). 

2. Ibid. p. 310. 

3. Maneka Candhi v. Union of India, 1978 SC : (1978) 1 SCC 248 (306). 

4. Ibid., p. 314. 

5. Ibid. p. 31S. 

6. 1957 SC 896 : 1958 SCR 308. 
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free speech and expression is that Indian citizens are entitled to exercise that 
right wherever they choose, regardless of - geographical considerations, subject 
of course to the operation of any existing law or the power of the State to make 
a law imposing reasonable restrictions in the mtereats of the sovereignty and 
integrity of India, the security of the Statc^ friendly relations with foreign 
StBtes, public order, decency of moralityt or in relation to contempt of court, 
defamation or incitement to an offence, as provided in Art 19 (2)J 

The first question that arose for consideration in Afaneka Gandhi v. 
Union ofhdia^ ms about the scope and ambit of the right of free speech and 
expression conferred under Article 19 (I) (a). Did it have any geographical 
limitation? Is its exercise guaranteed only within the territory of India or 
does it also extend outside? The Union of India contended that it was a basic 
postulate of the Constitution that the fundamental rights guaranteed by it 
were available only within the territory of India, for it could never have been 
the intention of the Constitution makers to confer rights which the authority of 
the State could not enforce. How could the fundamental rights be intended to 
be operative outside the territory of India when their exercise in foreign terri- 
tory could not be protected by the State? 

Freedom of speech and expression carries with it the right to gather 
information as also to speak and express oneself at home and abroad and to 
exchange thought and ideas with others not only in India hut also outside. On 
what principle of construction and for what reason can this freedom be confined 
geographically within the limits of India ? The C onstitution-makers have not 
chosen to limit the extent of this freedom by adding the words “in the terri' 
tory of India” at the end of Article (1) (a). They have deliberately refrained 
from using any words of limitation. Then, are we going to supply these 
words and narrow down the scope and ambit of a highly cherished fundamen- 
tal right ? Only a short while before the Constitution was brought into force 
and whilst constitutional debate was still going on, the Universal Declaration 
of Human Rights was adopted by the Genera! Assembly of the United Nations 
on lOth December, 1948, and most of the fundamental rights which we find 
included in Part III were recognised and adopted by the United Nations as the 
inalienable rights of a man in the Universal Declaration of Human Rights. 
Article 13 of the Universal Declaration declared that “every one has a right to 
freedom of opinion and expression, this right includes freedom to hold opi- 
nions without interference and to seek, receive and import information and 
ideas through any media and regardless of frontiers.”^ 

The Supreme Court held that the freedom of speech and expression 
guaranteed by Article 19(1) (a) was exercisable not only in India but also 
outside. 

Bhagwati, J., in support of this decision said : “It is true that the right of 
free speech and expression enshrined in Article 19 (1) (a) can be enforced only 
if it is sought to be violated by any action of the State and since State action 
cannot have any extra-territorial operation, except perhaps incidentally in case 
of Parliamentary legislation, it is only violation within the territory of India 
that can be complained of by an aggrieved person. But that does not mean 
that the right of free speech and expression is exercisable only in India and not 
outside. State action taken within the territory of India can prevent or 
restrict exercise of freedom of speech -and expression outside India. What 

1. Maneka Gandhi v. Union of India, 1978 SC 397 (615)* 

2. 1978 SC 597 (639). 

%. ibid..p:6s1. 
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Article 19 (1) (a) does is to declare freedom of speech and expression as a funda- 
mental right and to protect it against State action. The State cannot by any 
legislative or executive action interfere with the exercise of this right, except in 
so far as permissible under Article 19 (2). The State action would necessarily be 
taken in India but it may impair or restrict the exercise of this right elsewhere. 
Take for example a case where a journalist is prevented by a law or an executive 
order from sending his despatch abroad. The law or the executive order would 
operate on the iournalist in India but whai it would prevent him from doing is 
to exercise hi.s freedom of speech and expression abroad. Today in the modern 
world with vastly developed science and technology and highly improved and 
sophisticated means of communication, a person may be able to exercise 
freedom of speech and expression abroad by doing something within the 
country and if this is prohibited or restricted, his freedom of speech and ex- 
pression would certainly be impaired and Article 19 (1) (a) violated. Therefore, 
merely because State action is restricted to the territory of India, it 
does not necessarily follow that the right of free speech and ex, rcssion 
is also limited ‘in its operation to the territory of India and does not extend 
outside.^ 

23.19 Abuse of Freedom of Press 

A publication in print has ai moic lasting and wide spread effect than 
other forms of communication. The Parliament enacted “The Press (Objec- 
tionable Matter) Act, 1951, to penali.se the abuse of the freedom of the press by 
publication of Matter involving encouragement of violence or sabotage or in- 
citement to certain other very grave offences. In the hope that the Press would 
evolve its own control Government allowed the Press (Objectionable Matter) Act, 
1951 to expire on the 1st February, 1956. In view of the need for urgent action 
in the in.itter the President promulgated on the 8th December 1975, the Preven- 
tion of Publication of Objectionable Matter Ordinance, 1975 which later became 
the Prevention of Publication of Objectionable Matter Act, 1976. 

Under Section 3 of this Act the expression “objectionable matter*’ was de- 
fined to mean any words, sign, or visible representations 

(a) which are likely to— 

(i) bring into hatred or contempt, or excite disaffection towards 
the Government established by law in India or in any State thereof and 
thereby cause or tend to cause public disorder ; or 

(ii) incite any person to interfere with the production, supply or 
distribution of food or other essential commodities or with essential 
services ; or 

(iii) seduce any member of the Armed Forces or the Forces charged 
with the maintenance of public order from his allegiance or his duty or 
prejudice the recruiting of persons to serve in any such Force or pre- 
judice the discipline of any such Force ; or 

(iv) promote disharmony or feelings of enmity, hatred or ill-will 
between different religious, racial, language or regional groups or castes 
or communities ; or 

(v) cause fear or alarm to the public or to any section of the public 
whereby any person may be induced to commit an offence against the 
State or against the public tranquility ; or 

1. Maneka Gandhi v. Union of India, 1978 SC 597 (637)« 
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(vi) incite any person or any class or community of persons to 
commit murder, mischief or any other olfence ; or 

(b) which — 

(i) are defamatory of the President of India, the Vice-President of 
India, the Prime Minister or the Speaker of the House of the People or 
the Governor of a State ; or 

(ii) are grossly indecent, or are scurrilous or obscene or intended 
for blackmail. 

Explanation I . — Comments expressing disapprobation or criticism of any 
law or of any policy or administrative action of the GovernmentVith a view 
to obtain its alteration or redress by lawful means, and words pointing out, 
with a view to their removal by lawful means, matter which are producing, 
or have a tendency to produce disharmony or feelings of enmity, hatred or 
ill-will between ditferent religious, racial, language or regional groups or 
castes or communities, shall not be deemed to be objectionable matter within 
the meaning of this section. 

Explanation It . — in considering whether any matter is objectionable 
matter under this .A.ct, the effect of the words, signs or visible representations, 
and not the intention of the keeper of the press or the publisher or editor of 
the newspaper or news-sheet, as the case may be, shall be taken into account.^ 

23.20. Expression by Artists 

The essential characteristic -of artistic activity is free creative shaping in 
which the artist’s impressions and experiences are given immediate expression 
through a specific form of language. 

The essence and purpose of the fundamental right of freedom of speech 
and expression under Article 5 of tlie Basic rights of the German Constitution 
corresponding to Article 19 (l)(a) are to keep processes, modes of behaviour, and 
decisions based on the inherent laws of art and determined by aesthetic consi- 
derations independent of limits set by public authorities. ' The manner in which 
an artist encounters reality and describes events that he experiences in this 
encounter cannot be prescribed for him if the process of artistic creation is to 
develop freely. Only the artist himself can decide the ‘rightness* of his attitude 
toward reality. In this respect, the guarantee of artistic freedom constitutes a 
prohibition against influencing methods, contents and tendencies of artistic 
activity and, in particular, against restricting the sphere of artistic creativity or 
prescribing generally binding rules for this creative process. For the epic work 
of art, the constitutional guarantee includes free choice of a subject and free 
shaping of that subject. 

.Article 5, paragraph^. Section 1, of the Basic Law in German Constitution 
comprehensively guarantees freedom of artistic activity. As far as public media 
are necessary to establish relations between the artist and the public, the guara- 
antee of artistic freedom therefore also protects persons who exercise such an 
intermediary function. The publisher of a novel, can rely on the basic right 
under Article 5. 

The Constitutional Court held that Article S guaranteed autonomy of the 
arts without reservation. Attempts to restrict that guarantee by limiting the 
concept of art, by extending interpretations, or by analogy to clauses 

1. Lucknow Law Times, 19/6, p. 149. 

2. CCL Cases, p. 539-40. Decision of the German Constitutional Cases 
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restricting bther constitutional provisions, so would all fail because of Article S’s 
clear, instructions. 

On the other hand, the right of artistic liberty is not unlimited. Like all 
basic rights the guarantee of liberty in Article S, para 3, section I, is based on 
the Basic Law’s image of man as an autonomous person who develops freely 
within the social cominunity. But the unconditional nature of basic rights 
means that limits on artistic freedom can be determined only by the Constitution 
itself. Since freedom of thp arts does not contain any reservation for the legis- 
lator, it cannot be restricted, by the general legal system or by an indefinite 
clause which endangers values necessary for the existence of a national com- 
munity. A conflict respecting artistic freedom must rather be solved by inter- 
preting the Constitution according to the value order established in the Basic 
Law and the unity of its fundamental system of values. Freedom of the arts 
is closely related to the dignity of man guaranteed in Article I, which as the 
supreme value, governs the entire value system of the Basic Law. But the 
guarantee of freedom of the arts can conflict with that latter constitutionally 
protected sphere since a work of art also produces social effects. Because a 
work of art acts not only as an aesthetic reality, but also exists in the social 
world, an artist’s use of personal data about people in his environment can 
affect their social rights to respect and esteem...”^ 

The solution to the conflict between protection of one’s personality and 
the right to artistic freedom must therefore not only refer to the effects of a 
work of art in the extra-artistic social sphere, but must also take art- specific 
aspects into account. The individual’s social right to respect and esteem is 
just as little superior to the freedom of the arts as the arts can summarily over- 
ride man’s general right to respect. 

The decision whether ap artistic presentation’s utilization of personal data 
threatens such a grave encroachment upon the protected private sphere of the 
described person that it could preclude publication of the work of art can only 
be made after carefully weighing ail facts of individual cases. It must be taken 
into account whether and to what extent the ’image’, because of the artistic 
shaping of the material and its incorporation into and subordination to the 
overall organism of the work of art, appears us to independent from the ‘ori- 
ginal’ that the individual, personal intimate aspects have been rendered objec- 
ive in favour of the general, symbolic character of the ‘figure’. If such a 
study... reveals that the artist has given or even wanted to give ‘portriat’ of the 
‘original’, then the answer depends on the extent of artistic abstraction or the 
extent and importance of the ‘falsification’ of the reputation or memory of the 
person concerned.”. Under the Indian Constitution this right is subject to the 
restrictions contained in Article 19 (2). 

Right to paint or sing or dance or to write poetry or literature is also 
covered by Article 19 (1) because the common basic characteristic in all these 
activities in freedom .of speech and expression or to- put it differently, each 
of these activities is an exercise of freedom of speech and expression.^ 

23 . 21 . Academic Freedom — Freedom in Universities 

Academic freedom is the freedom claimed by a College or University pro- 
fessor to write or speak the truth as he sees it, without fear of dismissal by his 
academic superiors or by authorities outside his college or University. This 

1. OCL Cases, p. 539-40. Decision of the German Constitutional cases. 

2. p. 540. 

3. Matieka Gandhi v. Union of India, (1978) 1 SCC 248 (306) : 1978 SC 597. 
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idea of academic freedom is an ofT-shoot of the root idea of freedom of thought. 
Thinking arises as a questioning of aceepted beliefs and ways of acting ; and it 
is thus always a potential enemy of rejecting ideas; but the consciousness of the 
need for intellectual freedom does not arise until the thinker encounters 
opposition from religion, tradition or political authority. Out of these religious 
and political conflicts, the idea of academic freedom was born.^ 

When weighed against the grave harm resulting from governmental intru- 
sion into the intellectual life of a university, such Justification for compelling a 
witness to discuss the contents of his lecture appears grossly inadequate. 
Particularly is this so where the witness has sworn that neither in the lecture 
nor at any other time did he ever advocate overthrowing the Goyernment by 
force and violence.^ 

Progress in the natural sciences is not remotely confined to findings made 
in the laboratory. Insights into the mysteries of nature are born of hypothesis 
and speculation. The more so is this true in the groping endeavors of what are 
called the social sciences, the concern of which is man and society. The 
problems that are the respective preoccupations of anthropology, economtes, 
law, psychology, sociology and related areas of scholarship are merely depart- 
mentalized dealing, by way of manageable division of analysis, with interpene- 
trating aspects of holistic perplexities. For society’s good, if understanding be 
an essential need of society-inquiries into these problems, speculations about 
them, stimulation m others of reflection upon them, must be left as unfettered 
as possible. Political power must abstain from intrusion into this activity of 
freedom, pursued in the interest of wise government and the people’s well-being, 
except for reason that are exigent and obviously compelling.^ 

The essentiality of freedom in the community of American universities is 
almost self-evident. No one should underestimate the vital role in a democracy 
that is played by those who guide and train our youth. To impose any sti ait 
jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. No field of education is so throughly com- 
prehended by man that new discoveries cannot yet be made. Particularly is 
that true in the social sciences, where few, if any, principles are accepted as 
absolutes. Scholarship cannot flourish in an atmosphere of suspicions and 
distrust. Teachers and students must always remain free to gain new maturity 
and understanding; otherwise our civilization will stagnate and die.^ 

23 . 22 . Freedom of Circulation 

The right to freedom of speech and expression carries with it the right to 
publish and circulate one’s ideas, opinions and views with complete freedom 
and by resorting to any available means of publication, subject again to such 
restrictions as could be legitimately imposed under clau:>e (2) of Article 19. 
Freedom of circulation is nccessanly involved in freedom of speech and expres- 
sion and is part of it and hence enjoys the protection of Article 19 (1) 

The Supreme Court has recognized tins m Ko/njsh fiupar v . State of Madras, 
There, the Court held that freedom of speech and expression includes freedom 

1. Enyclopedia of Social Science. 

2. Sweezy v. New Hampshire^ 1 L ed 2d p. 1331. 

3. Ibid. 

4. Ibid. p. 1324. 

5. Maneica Gandhi v. Union of India, 1978., 1 SCO 248 (306). 

6 Romesh Thaper v. State of Madrar. 1950 SC 124 (127). 
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of propagation of ideas and that this freedom was ensured by the freedom of 
circulation. In that case the Court also pointed out that freedom of speech 
and expression were the foundation of all democratic organisations and were 
essential for the proper functioning of the processes of democracy. 

The object of the Act in regulating the space far advertisements is stated 
to be to prevent ‘unfair’ competition. It is thus directed against circulation 
of a newspaper. When a law is intended to bring about this result there would 
be a direct interference with the right of freedom of speech and expression 
guaranteed under Article 19 (I) (a). 

Freedom of speech and expression includes freedom of propagation of 
ideas, and that freedom is ensured by the freedom of circulation. “Liberty of 
circulation is as essential to that freedom as the liberty of publication. Indeed, 
without circulation the publication would be of little value.” 

23 23 Commercial Speech — Advertisements, 

An advertisement is no doubt a form of speech but its true character is 
reflected by the object for the promotion of which it is employed. It assumes 
the attributes and elements of the activity under Article 19 (1) which it seeks to 
aid by bringing it to the notice of the public. When it takes the form of a 
commercial advertisement which has an clement of trade or commerce it no 
longer falls within the concept of freedom of speech for the object is not 
propagation of ideas-social political or economic or furtherance of literature or 
human thought In Hamdard Da vakhana v. Union of India, the advertisement 
was commendation of the efficacy, value and importance in treatment of 
particular diseases by certain drugs and medicines. In such a case, advertise- 
ment is a part of business and it is used for the purpose of furthering the 
business of the advertiser and has no relationship with what may be called the 
essential concept of the freedom of speech.^ 

It cannot be said that every advertisement is a matter dealing with freedom 
of speech nor can it be said that it is an expression of ideas. In every case one 
has to see what is the nature of the advertisement and what activity falling 
under Article 19(1) it seeks to further. The advertisements in the case of 
Hamdard Daw aUiana v. (Jnion of India related to commerce of trade and not 
to propagating of ideas : and advertising of prohibited drugs or commodities of 
which the sale was not in the interest of the general public could not be speech 
within the meaning of freedom of speech and would not fall within Article 19 
(l)(a). The main purpose and tiuc intent and aim, object and scope 
of the Drugs and Magic Remedies (Objectionable Advertisement Act 1954, 
was to prevent self-medication or self-treatment and for that purpose 
advertisements commending certain drugs and medicines had been prohibited 
can it be said that this is an abridgement of the petitioner's right of free speech 
The Supreme Court said it is not 

Freedom of speech goes to the heart of the natural right of an organised 
freedom-loving society to “impart and acquire information about that common 
interest.” If any limitation is placed which results in the society being deprived 

1. In re Orlamis Jackson, 24 L ed 877 (879) : Lovett v. Griffen, 82 L cd 444. 

2. Hamdard Dawaktiana v. Union of India, 1960 SC 554. 

3. 1960 SC 554. 
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5. Ibid. 
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of bach ri^ht thdh no dotfbt it would fhll within the guaranteed freedom tinder 
Article 19 (I) (a). But If all it docs is that it deprives a trader from commen- 
ding his wares it would not fall within that tCrm.^ In John W. Rast \. 
Van Deman and Lewis Company.^ Mr. Justice Mckenna dealing with advertise- 
ments said : — 

“Advertising is merely identification and description, apprising of 
quality and place. It has no other object than to draw attention to the 
article to be sold constitutes the only inducement to / its purchase.’’ 
Advertisement takes the same attributes as the object it seeks to promote 
or bring to the notice of the public to be used by it. Examples can be 
multiplied which would show that advertisement dealing with trade and 
business has relation with the item “business or trade’’ and not with 
“freedom of speech’’. 

In Hamdard Dawakh na's ca.sc^ it was held that the advertisements 
affected by the Act did not fall within .Article 19 (1) (a) ; the scope and object 
of the Act its true nature and character was not interference with the right of 
freedom of speech but it dealt with trade or business ; and there was no direct 
abridgiment of th? right of free speech and mere incidental interference with 
such right would not alter the character of the law.=i 


FREEDOM NOT ABSOLUTE 


23.24. Freedom not absolute. 

23.25. Sedition. 

23.26. Public order. 

23.27. Loudspeaker. 

23.28. Freedom of speech and morality. 

23.29 Indecency. 

23.30. Obscenity. 

23.31. Movies. 

23 32. Defamation Libel. 

23.33. Contempt of Court. 

23.34. Incitement of offence. 

23.24. Freedom not absolute. 

Nothing in sub-clause (a) of clause (1) shall affect the operation of any 
existing law, or prevent the State from making any law, in so far as such law 
imposes reasonable restrictions on the exercise of the right conferred by the 
said sub-clause in the interests of the sovereignty and integrity of India, the 
security of the state, friendly relations with foreign states, public order, decency 
or morality or in relation to contempt of court, defamation or incitement to an 
offence.-’ 

I. Hamdard Dawakhmn v. Union of India, 1960 SC 334 (364). 

2 60 L ed 679. 

3. 1960 SC 334. 

4. Ibid. 

3. Constitution of India. Art. 19 (2). 
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23 25 . Sedition— Art, 19 (/) (a) 

Stephen pointed out that the view which the law takes of the offence of 
publishing seditious writings or uttering seditious words, will depend upon the 
view held as to the relation of rulers to their subjects Two different views 
may be taken of the relation between rulers and their subjects. If the ruler is 
regarded as superior to the subject, as being by the nature of his position 
presumably wise and good, the rightful ruler and guide of the whole popula- 
tion, it must necessarily follow that it is wrong to censure him openly, that 
even if he is mistaken his mistakes should be pointed out with the utmost 
respect, and that whether mistaken or not, no censure should be cast upon 
him likely or designed to diminish his authority. If, on the other hand, the 
ruler is regarded as the agent and servant, and the subject as the wise and 
good master, who is obliged to delegate his power to the so-called ruler, 
because being a multitude he cannot use it himself, it is obvious that this 
sentiment must be reversed. Every member of the public who censures 
the ruler for the time being exercises in his own person the right which belongs 
to the whole of which he forms part. He is finding fault with a servant. If 
others think differently they can take the other side of the dispute, and the 
utmost that can happen is that the servant will be dismissed .and another put 
in his place or perhaps the arrangement of the household will be modified. 
To those who hold this view fully, and carry it out to all its consequences, 
there can be no such offence as sedition. There may indeed be breaches of 
the peace which may destroy or endanger life, limb or property, and there 
may be incitements to such offences. But no imaginable censure of the govern- 
ment, short of a censure, which has an immediate tendency to produce such a 
breach of the pcjice, ought to be regarded as criminal.' The first of these two 
views was the accepted view in the Seventeenth Centuiy. The second was 
gathering strength during the latter part of the Eighteenth Century, and is now 
the accepted view,* 

Sedition is a crime against society. Sedition in itself is a comprehensive 
term, and it embraces all those practices, whether by word, decti, or writing, 
which arc calculated to disturb the tranquillity of the state, and lead ignorant 
persons to endeavour to subvert the government and the laws of the country 
The objects of sedition generally are to induce discontent and insurrection and 
stir up opposition to the 'government,* 

The law relating to sedition in India is contained in the Indian Penal 
Code. Section 124A enacts that : “Whoever by:words,'cither spoken or intended 
to be read, or by signs or by visible representation, or otheiwisc excites or 
attempts to excite, feelings of disaffection to the Government established by 
law in India” commits an offence of sedition. 

The first case that arose under this section of the Indian Penal Code is 
the Bangobasi *^ case and Petheram, C.J. charging the Jury .said : “Disaffection 
means a feeling contrary to affection, in other words dislike or hatred. Dis- 
approbation simply means disapproval. It is sufficient for the purpose of this 
section that the words used are calculated to excite feelings of ill-will against 


1. Stephens : History of Criminal Law, Vol. 2, p. 299-300. ; Jagadish Swarup : Human 
Rights and Fundamental Freedoms, p. 237. 

2. Holdsworth : History of English Law, Vol. 8, p, 338. 

3. R. V. Sullivan, 11 Cox. Criminal Cases 44 (45). 

4. Queett\v. Jogendrd Chandra Jlofe,<ILR 19C 35^(44). 
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the Governinent and to hold it up to the hatred and contempt of the people 
and that they were used with the intention to create such feeling In Queen 
impress v Bal Gangadhar TiUik'^, Strachey J. in the course of his charge to 
the Jury said “Disalfection means haired, enmity, dislike hostility, contempt 
and every form of ill-will to the Government “Disloyalily” is peiliaps the best 
general term comprehending every possible form of bad feeling to the Gover- 
nment. It is absolutely immaterial whether any feelings of disaffection have 
been excited or not by the publication. The offence consists in exciting or 
attempting to excite in others bad feelings towards the Government.” 

This view of the law was followed in subsequent cases tilj- the matter 
was examined by federal Court in Niharendu v Emperor.^ In this case Gwyer, 
C. J. said, “The first and most fundamental duty of every Government is 
the preservation of order, since order is the condition precedent to all 
civilization and the advance of human happiness. This duty has no doubt 
been sometimes performed in such a way as to make the remedy worse than 
the disease; but it does not cease to be a matter of obligation because sonic on 
whom the duty rests have performed it ill. It is to this aspect of the functions 
of Government that in our opinion the offence of sedition stands related. It 
is the answer of the State to those who, for the purpose of attacking or 
subverting it, seek to disturb its tranquillity, to create public dLstut banco and 
to promote disorder, or who incite others to do so. Words, deeds or 
writings constitute sedition, if they have this intention or this tendency ; and 
it is easy to sec why they may also constitute sedition, if they seek, as the 
phrase is, to bring Government into contempt. This is not made an offence 
in order to minister to the wounded vanity of Governments, but because 
where Government and the law cease to be obeyed because no respect is felt 
any longer for them, only anarchy can follow. Public disorder, or the reason- 
able anticipation or likelihood of public disorder, is thus the gist of the 
offence. The acts or words complained of must either incite to disorder or 
must be such as to satisfy reasonaole men that that is their intention or ten- 
dency.” 

This statement of the law was not approved by the Privy Council in 
Emperor v. Soda Shiva'-' and their Lordships held that the expression “excile 
disaffection” in section 124-A, Penal Code did not include “excile disoidcr” 
and incitement to violence or disorder was not a necessary ingredient of the 
crime of sedition as defined in law. 

In Kedar Nath Singh v. State of Bihar,^ the Supreme Court was called 
upon to decide the controversy whether sections I24A and 505 of the Indian 
Penal Code had become void in view of the provisions of Article 19 (I) (a) of 
the Constitution which guaranteed to every citizen the freedom of speech and 
expression. 

The Supreme Court accepted the interpretation of the Federal Court as 
to the gist of criminality in an alleged crime of sedition, namely, incitement 
to disorder or tendency or likelihood of public disorder.' “if it was held”, said 
Sinha, C. J. ‘ ‘that even without any tendency to disorder or intention to 
create disturbance of law and order, by the use of words written or spoken 
which merely create disaffection or feeling of enmity against the Government, 

1. ILR 22 B. 112 (134). 

2. 1942 FCR 38 : 1942 FC 22 (36)1 

3. 74 lA 89 : 1947 PC 83. 
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the offence of sedition was complete then such an interpretation would make 
the enactment unconstitutional in view of Article 19 (1) (a) read with clause (2) 
of the Constitution.”^ 

Criticism of public measures or comment on Government action however 
strongly worded would be within reasonable limits and would be consistent 
with the fundamental right of freedom of speech and expression. It is only 
when the words, written or spoken, which have the pernicious tendency or 
intention of creating public disorder or disturbance of law and order that the 
law steps in to prevent such activities in the interest of public order. 

“The only way to keep men from agitating against grievances is to 
remove the grievances. An unwillingness even to discuss these matters 
produces only dissatisfaction and gives comfort to the extreme elements in 
our country which endeavour to stir up disturbances in order to provoke 
Governments to embark upon a course of retaliation and repression. The 
seed of revolution is repression, lo quote from an extra-judicial decision of 
Justice Holmes ; “with clfervescing opinion, as with the not yet forgotten 
champagnes, the quickest way to let them get Hat is to let them get exposed 
to the air. The worse the grievance, the more likely the victim is to get 
angry and urge violent measmes. Reformers who get excited are pietty sure 
to take the position that force is Justiliable, if peaceful methods fail to gain 
what they consider right”. 

“The time is long past when the mere criticism of Government is sutUcient 
to constitute sedition, for it is recognised that the right to utter honest and 
reasonable criticism is a source of strength to a community rather than 
a weakness. Criticism ol Government is not e. eluded, nor even the expression 
of a desire for a different system altogether.” 

The perspective of free criticism with ils limits for free people every- 
where, all true patriots will concur, is eloquently spelt out by Sir Winston 
Churchill on the historic censure motion in the Commons as Britain was 
reeling under defeat at the hands of Hitlerite hordes : 

“This long debate has now reached its final stage. What a remarkable 
example it has been of the unbridled freedom of our Parliamentary institutions 
in time of war. Everything that could be thought of or rakes up has been 
used to weaken confidenee in the Government, has been used to prove that 
Ministers are incompetent and to weaken their confidence in themselves, to 
make the army distrust the backing it is getting from the civil power, to make 
workmen lose confidence in the weapons they are stiiving so hard to make, 
to present the Government as a set of non entities over whom the Prime 
Minister towers, and then to undermine him in his ownjieart, and, if possible, 
before the eyes of the nation. All this poured out by cable and radio to all 
parts of the world, to the distress of all our friends and to the delight of all 
our foes. 1 am in favour of this freedom, which no other country would use, 
or xJare to use, in times of mortal peril such as those through which wc are 
passing”.* 

23.26. Public Order, 

The expressions “law and order”, “public order” and “security of the 
State” are distinct concepts though not always separate. Whereas every breach 

1. Kedar Nath v. State of Bihar, 1962 SC 955 (969). 

2. Maaeka Gandhi v. Union of India, (1978) 1 SCC 248 (''48-49) : 1978 SC« 597. 
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of peace may amount to disturbance of law and order, every such breach may 
not amount to disturbance of public order and every public disorder may not 
prejudicially affect the “security of the State.” ^ This is borne out from 
the observations made by Patanjali Sastri, J in Romcsh Thapar v. State 
of Madras.^ 

Stephen in his Criminal Law of England obsetvcs ; “Unlawful assemblies, 
riots, insurrections, rebellions, levying of war, are offences which run into each 
other and are not capable of being marked off by perfectly defined boundaries. 
All of them have in common one feature, namely, that the normal tranquility 
of a civilised society is in each of the cases mentioned distorted either by 
actual force or at least by the show and threat of it”. Though all these offen- 
ces thus involve disturbances of public tranquillity and are in theory offences 
against public order, the differences between them being only a difference of 
degree yet for the purpose of grading the punishment to be inflicted in respect 
of them they may be classified into different minor categories as has been done 
by the Indian Penal Code. Similarly, the Constitution, in formulating the 
varying criteria for permissible legislation imposing restrictions on the funda- 
mental rights enumerated in Article 19 (I), has placed in a distinct category 
those offences against public order which aim at undermining the security of 
the State or over-throwing it, and made their prevention the sole justification 
for legislative abridgment of freedom of speech and expression, that is to say, 
nothing less than endangering the foundations of the State or threatening its 
overthrow could justify curtailment of the rights to freedom of speech and 
expression, while the right of peaceable assembly “sub-clause (b)” and the right 
of association “sub-clause (c)” may be restricted under clauses (3) and (4) of 
Article 19 in the interest of “public order” which in those clauses includes the 
security of the State. The differentiation is also noticeable in Entry 3 of 
List -111 (Concurrent List) of the Seventh Schedule, which refers to the “security 
of a State” and “maintenance of 'public order” as distinct subiect of legislation. 
The Constitution thus requires a line to be drawn in the Held of public order 
or tranquillity marking off, may be, roughly, the boundary between those 
serious and aggravated forms of public disorder which are calculated to endan- 
ger the security of the State and the relatively minor breaches of the peace of a 
purely local significance, treating for this purpose differences in degree as if 
they were differences in kind.”’* 

As observed by Hidayatullah, J. in Dr. Ram Manohar Lohia v. State of 
Bihar,*^ one h^s to imagine three concentric circles, in order to understand the 
meaning and import of the above expressions. ‘Law and order’ represents the 
largest circle within which is the next circle representing “public order” and 
the smallest circle represents “security of State”. It is then easy to see that an 
act may affect law and order but not public order just as an act may affect 
public order but not security of State, In G. M. Shah v. State oj J. JC.® 
the detaining authority placed reliance on both the basis viz acting in any 
manner prejudicial to the security of the State” and ‘acting in any manner 
prejudicial to the maintenance of public order” separately. An order 
of detention made either on the basis that the detaining authority was 
satisfied that the person against whom the order was made was acting in 

1. Shah, GM v. State ofJ. K., (1980) 1 SCC 132 (137) : 1980 SC 594. 

2. I9S0 SCR 594 (600) ; 1950 SC 124. 

3. Ramesh Thapar v. State of Madras, (1950) SCR 594 (600) .* 1950 SC 124 ; G, M. 

Shah V. State ofJ. amt K., (1980) 1 SCC 132 : (1966) 1 SCR 709 ; 1966 SC 740. 
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any manner prejudicial to the security to the State or on the basis that 
he WHS satisfied that such person was acting in any manner prejudicial to 
the maintenance of public order. The impugned order was attempted to be 
supported by placing reliance on both the bases in the grounds furnished 
to the detenu was held to be illegal.^ The Supreme Court took the same view 
in Bhupal Chandra Ghosh v. Arif A!i and Satya Brata v. Arif AH 

Under Art. 19 (2) this wide concept of “public order” is split up under 
different heads. It enables the imposition of reasonable rc .trictions on the 
exercise of the right to frcjlo.n of speech and expression in the interests of the 
security of the State, friendly relations with foreign States, public order, decen- 
cy or morality, or in relation to contempt of court, defamation or incitement 
to an offence. All the grounds mentioned therein can be brought under the 
general head “public order” in its most comprehensive sense. Ihii the juxta- 
position of the different grounds indicates that, though sometimes they lend to 
overlap, they must be ordinarily intended to exclude each other. “Public oidcr” 
is therefore something which is demarcated from the others. In that limited 
sense, particularly in view of the history of the amendment, it can be 
postulated that “public order” is synonymous with public peace, safety and 
tranquillity.^ 

The words “public ord .r” were understood in America and England as 
offences against public safety or public peace. Fhe Supreme Court of America 
observed in Cantewell v. Connecticut^ thus : 


“The offence known as breach of the peace embraces a gieat variety 
of conduct destroying or menacing public order and tranquillity. It 
includes not only violent acts and words likely to produce violence in 
others. No one would have the hardihood to suggest that the principle 

of freedom of speech sanctions incitement to riot When clear and 

present danger of riot, disorder, interference with traffic upon the public 
streets, or other immediate threat to public safety, peace, or order appears 
the power of the State to prevent or punish is obvious”. 

The .American decisions sanction a variety of restrictions on the freedom 
of speech in the interest of public order. They covered the entire gamut of 
restrictions that could be imposed under different heads in Art. 19 (2) of our 
Constitution.^ 

The next question what do the words “in the interest of public order” mean. 
la Suptd Central Prison w, Lohia,'^ it was contended that the phiase “in the 
interest of public order” was of a wider connotation than the woids “lor the 
maintenance of public order’’ and, therefore, any breach of law which may have 
the tendency, however remote, to disturb the public order would be co\cicd by 
the said phrase. Support was sought to be drawn for this wide proposition 
from the following observations of Das, C. J. in Ramji Lai Modi v. Stale of 
U. P.8 


1. Ram Manohar Lohia v. ^State of Bihar, (1966) 1 SCR 709 : 1966 SC 740. 

2. 1974 SC 255 (257). 
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5. (1940) 310 US 296 (308). 
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*‘It will be noticed that the language employed in the amended clause is 
“in the interest of” and not “for the maintenance of”. As the Supreme Court 
pointed out in Dtffti .Saro/i v. State of Bihar, ^ the expression “in the interest 
of” makes the ambit of the protection very wide. 

The Chief Justice again in Virendra v. State of Punjab,^ had made 
observations much to the same effect : “As has been explained by this Court 
the words “in the interests of” are words of great amplitude and arc much 
wider than the words “for the maintenance of”. 

/ 

The expression “in the interest of” makes the -ambit of the protection 
very wide, for a law may not have been designed to directly maintain the public 
order or to directly protect the general public against any particular evil and 
yet it may have been enacted “in the interests of the public order or the gene- 
ral public as the case may be”. 

In Superintendant, Central Prison v. Lohi i,'^ the Supreme Court through 
Subba Rao, J. said : “We do not understand the observations of the Chief 
Justice to mean that any remote or fanciful connection between the impugned 
Act and the Public order would be sufficient to sustain its validity. The lear- 
ned Chief Justice was only making a distinction between an Act which express- 
ly and directly purported to maintain public -order and one which did not 
expressly state the said purpose but left it to be implied therefrom ; and bet- 
ween an Act that directly maintained public order and that indirectly brought 
about the same result. The distinction does not ignore the necessity for inti- 
mate connection between the Act and the public order sought to be maintained 
by the Act”. 

Nothing in sub-clauses (d), (e) and (f) of the said clause shall affect the 
operation of any existing law in so far as it imposes, or prevents the state from 
making any law imposing reasonable restrictions on thei exercise of any of 
the rights conferred by the said sub-clauses either in the interests of 
the general public or for the protection of the interests of any Scheduled 
Tribe* 

The Supreme Court had occasion in N. B. Khare v. State of Delhi/' to 
define the scope of the judicial review under clause (3 j of Art IS) where the 
phrase “imposing reasonable restriction on the exercise of the right” also 
occurs and four out of the five Judges participating in the decision expressed 
the view (the other Judge leaving the question open) that both the substantive 
and the procedural aspects of the impugned restrictive law should be examined 
from the point of view of reasonableness ; that is to say, the Court should con- 
sider not only factors such as the duration and the extent of the re.strictions, 
but also the circumstances under whioh and the manner in which their imposi- 
tion has been authorised, (t is important in this context to bear in mind that 
the test of reasonableness, wherever prescribed, should be applied to each indi- 
vidual statute impugned, and no abstract standard, or general pattern of reason- 
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ableness, can be laid down as applicable to all cases. The nature of the right 
alleged to have been infringed, the underlying purpose of the restrictions im- 
posed, the extent and urgency of the evil sought to be remedied thereby, the 
disproportion of the imposition, the prevailing conditions at the time should 
all enter into the judicial verdict. In evaluating such elusive factors and form- 
ing their own conception of what is reasonable, in all, the circumstan- 
ces of a given case, it is inevitable that the social philosophy and the scale of 
values of the Judges participating hi the decision should play an important part 
and the limit to their intci Terence with legislative judgment in such cases can 
only be dictated by their .senses of responsibility and self-restraint and the 
sobering reflection that the Constitution is meant not only for people of their 
way of thinking but for all, and that the majority of the elected representatives 
of the people have, in authorising the imposition of the restrictions, considered 
them to be reasonable. i 

Article 19 (4) also postulates that a rule may impose a reasonable restric- 
tion in the interests of the public order. In considering the scope of clause (4), 
it has to be borne in mind that the lulc must be in the interest of public order 
and must amount to a leasonablc icstriction. The words “public order” occur 
even in clause (2), which refers, inter alia, to security of the State and public 
tirdcr. There can be no doubt that the said words must have the same mean- 
ing in both clauses (2) and (4). So far as clau.se (2) is conccined, security of 
the State having been expressly and specifically provided for public order cannot 
include the security of State, though in its widest sense it may be capable of 
including the said concept. Theiefore, in clause (2), public cider is virually 
synonymous with public peace, safety and tranquillity. The denotation tof the 
said words cannot be any wider in clause (4). When clause (4) refers to the 
restriction imposed in the interest of public order, it is neces.sary to enquire as 
to what is the cflect of the words “in the interest of'’. This clause again cannot 
be interpreted to mean that even if the connection between the restriction and 
the public order is remote and indirect, the restriction can be said to be in the 
interest of public order, A restriction can be said to be in the interest of 
public order only if the connection between the restriction and the public 
order is proximate and direct. Indirect or far-fetched or unreal connection 
between the restriction and public order would not fall within the purview of 
the cxpre.ssion “in the interest of public order”. The interpretation is streng- 
thened by the other requirement of clause (4) that by itself, the restriction 
ought to be reasonable. It would be difficult to hold that a restriction which 
does not directly relate to public order can be said to be reasonable on the 
ground that its connection with public order is remote or farfetched. There- 
fore, reading the two requirements of clause (4), it follows that the impugned 
restriction can be said to satisfy the test of clause (4) only if its connection 
with public order is shown to be rationally proximate and direct. ^ That is the 
view taken by the Supreme Court in Supcriiitendant, Central Prison, Fatehgarh 
V. Dr. Ram Manohar Lohia,-^ In the words of Patanjali Sastri, J. in Rex v. 
Basudev,'^ the connection contemplated between the restriction and public order 
must be real and proximate, not far-fetched or problematical. It is in the 
light of this legal position that the validity of the impugned rule must be 
determined. 

The meaning of the expression “in the interest of public order” in two 
clauses was considered by the Supreme Court in Superintendent, Central Prison 

1. State of Madras v. V. C. Row, 1953 SC 196 (199-200). 
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V. Ram Manohar Lohia,^. Speaking for the Court, Subba Rao, J. summarised 
his conclusion on the point in these terms : “Public order (Art. 19 (2) and (3) 
is synonymous with public safety and tranquillity. It is the absence of disorder 
involving breaches of local significance in contradistinctic n to national 
upheavals such as revolution, civil strife, war alfecting the security of the State”. 
In order that a legislation may be “in the interests of public order” there must 
be a proximate and reasonable nexus belwcen the nature of the speech prohibi- 
ted and public order. He rejected the argument that the phrase “in the inte- 
rests of public order'’ was wider than the words “for the maintenance of public 
order’’ which were found in the Article as originally-enacted thereby sanctioned 
the enactment of a law which restrict d the right merely because tne speech had 
a tendency however remote to distuib public order. The connection has to be 
intimate, real and rational The validity of the rule now impugned has to be 
judged with reference to the tests here propounded”. ^ 

The word “reasonable” has been defined by the Supreme Court in more 
than one decision It has been held that in order to be icasonablc, restric- 
tions must have reasonable relation to the object which the legislation seeks to 
achieve and must not go in excess of that object ” The restriction made “in 
the interests of public order” must also have reasonable relation to the object 
to be achieved, i. e., the public order If the restriction has no proximate 
relationship to the achievement of public order, it cannot be said that the 
restriction is a reasonable restriction within the meaning of the said clause 
In Rex y, Basudeva,^ the appellant was detained in pursuance of the order 
made by the Government of U. P. under the U. P. Prevention of Rlack- 
Marketing (Temporary Powers) Act, 1947. The question was whether the 
preventive detention provided for in Section 3(1) (i) of the said Act was 
preventive detention for reasons connected with the maintenance of public 
order. It was there urged that habitual black-marketing in essential commo- 
dities was bound sooner or later to cause a dislocation of the machinery of 
controlled distribution which, in turn, might lead to breaches of the peace and 
that, therefore, detention with a view to prevent such black-marketing was 
covered by the entry. Answering that argument, Patanjali Sastri, .1., pointed out 
that activities such as these aic so remote in the chain of relation to the 
maintenance of public order that preventive detention on account of them 
cannot in, our opinion, fall within t* c purview of Entry 1 of List II. The 
connection contemplated must, in our view, be real and proximate, not far- 
fetched or problematical ” ’ 

The limitation imposed in the interest of public order to be a reasonable 
restriction, should be one which has a proximate connection or nexus with 
public order, but not one far-fetched, hypothetical or problematical -or too 
remote in the chain of its relation with the public Older.** Fundamental rights 
cannot be controlled on such hypothetical and imaginary considerations. It is 
said that in a democratic set up there is no scope for agitational ^approach and 
that if a law is bad the only course is to get it modified by democratic process 
and that any instigation to break the law is in itself a disturbance of the public 
order. If this argument without obvious limitations be accepted, it would 
destory the right to freedom of speech which is the very foundation of democ- 
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ratio way of life. Uoless there is a proximate connection between the instiga- 
tion and the public order, the restriction, in our view, is neither reasonable nor 
it is in the interests of public order. In this view. Section 3 of the Act was 
struck down as infringing the fundamental right guaranteed under Art. 19 (1) 
(a) of the Constitution.^ 

In Dalbir Singh v. State of Punjab,^ the question to be considered was 
whether the connection between what was prohibited or penalised by the impu- 
gned provision and public order, i. e., the ensuring of tranquillity and orderly 
life was so remote or fanciful as to lead to an inference that there was no 
proximate connection between the two. The Supreme Court answered the 
question against the appellant and said the impugned enactment sought to lay 
an embargo on certain activities in the interests of the police service which was 
the arm of the State charged with the duty of ensuring and maintaining public 
order. The efBcicncy of that service and its utility in achieving the purpose 
for which it was formed and existed was sought to be secured by. penalising 
attempts to undermine its loyalty and dissuading the members of that force 
from performing their functions and being available to the State as a discipli- 
ned body. Any breach in the discipline by its members must necessarily be 
reflected in a threat to public order and tranquillity. If the police force itself 
were indisciplined they could hardly serve as instruments for the maintenance 
of public order or function properly as the machineiy through which order 
could be maintained among the general public. 

In the interest of public older the State may prohibit and punish the 
causing of loud and raucous noise in the streets and public places by means of 
sound amplifying instruments, regulate the hours and place of public discus- 
sion, and the use of public streets for the purpose of e.xcrcising freedom of 
speech ; provide for the expulsion of hecklers from meetings and assemblies, 
punish uteranccs tending to incite an immediate breach of the peace or riot as 
distinguished f^rom utterances causing mere “public inconvenience, annoyance 
or unrest”.'* 

2.3.27 Loudspeaker 

In frauds v. Chie! oj Police , ' the question was whether the legislation 
by requiring police permission for the use of microphone or other similar 
instruments at a public meeting offended against section 10 and 1 1 of the 
Constitution.*’ In other words given a situation where police approval had 
already been obtained to hold public meeting should a speaker for that 
meeting be put to the further icquirement of having to seek police permission 
for the use of microphone also ? Did the legislation in question have restrict- 
ing or qualifying effect on the free exercise of the freedoms guaranteed by the 
Constitution, such as freedom of speech and of assembly ? Did the freedom 
to speak lawfully at a lawful assembly of persons cover only the use of one’s 
mere voice, but not a speaking instrument used for better or even adequate 
communication to the crowd ? 

“Liberty,” says John Stuart Mill, “consists in doing what one desires. 
But the liberty of the individual must be thus far limited he must be thus far 

1. Suptd, Central Prison v. Lohia, 1960. SC 633 (640). 

2. Dalbir Singh v. S'ate of Punjab, 1966 SC 1 106 (1 109). 

3. Suptd. Central Prison v. Lohia, 1960 SC 633. 

4 (1973) 2 All. ER 257 (253). 

vH Correspondmt to Art. 19 (1) and 19 (2) of the Indian Cenatitiition 
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limited he must not make himself a nuisance to others.” Man, as a rational 
Mng, desires to do many things, but in a civil society his desires nave to tc 
controlled, regulated and reconciled with the exercise of similar de^cs by 
other individuals. Liberty has, therefore, to be limited in order to be effective- 
ly possessed.”^ In the same case Mukherjea J, referred to the question of 
adjusting the conflicting interests of the individual and of the society. .He 
said : ‘What the Constitution, therefore, attempts to do in declaring the rights 
of the people is to strike a balance between individual liberty and social 
control. 2 

In Saia v. New York^ in the opinion of the Court by Douglas, J. which was 
as majority opinion it was said that Loud-speakers were today indispensable 
instruments of effective public speech. The sound truck has become an 
accepted method of political campaigning. It is the way people are reached.” 
On the other side (in the minority in that case, but in the majority in Kovacr. v. 
Cooper* there was Frankfurter, J. with whom Reed and Burton, JJ concurred. 
He said : 

“The appellant's loud-speakers blared forth in a small park in a small 
city. The negative power of human speech can interfere little with the self- 
protection of those who do not wish to listen. They may easily move beyond 
earshot, just as those who do not choose to read need not have their attention 
bludgeoned by undesired reading matter. But modern devices for amplifying 
the range and volume of the voice, or its recording, afford easy, too easy, 
opportunities for aural aggression. If uncontrolled, the result is intrusion info 
cherished privacy.” 

. Lord Pearson noticed the conflicting opinions on the question delivered 
by the U. S. Supreme Court in two.cases viz. Saia’’ v. New York and Kovacs v. 
Cooper® and said. ‘‘The American judgments may not be a guide to the con- 
struction of section 10 because the First Amendment and Fourteenth Amend- 
ments have no provision corresponding to section 10 (2). There are two ways 
of construing section 10. One way is to read into sub-scclion (I) the neces- 
sary limitation as inherent in the fundamental freedom of expression and 
communication. The other way is to look first to sub-section ( I) to see whether 
according to the literal meaning of the words ‘there is a prima facie hindering 
of or interference with the freedom of expression and communication and if, 
there is, look on to sub-section (2) to see whether such hindering or interference 
is justifiable If the second way is adopted, the phrase “public order” must 
be given a meaning wide enough to cover action taken for avoidance of exces- 
sive noise seriously interfering with the comfort or convenience of a substantial 
number of persons. The phrase would of course cover action for avoidance of 
any behaviour likely to lead to breach of the peace, or perhaps excessive noise can 
be brought under that heading. Whatever may be the exact construction of 
section 10 it must be clear that (I) wrongful refusal to permission to use a 
loud speaker at a public meeting (for instance if the refusal is inspired by 
political partiality) would be unjOstified and therefore unconstitutional inter- 
ference with freedom of communication because it would restrict the range of 
communication ; and (2) some regulation of the use of loud speaker is required 

1. A. K. Gopalan v. State of Madras, 1950 SCR 88 (190-191) : 19S0iSC. 

2. Ibid. 

3. (1948) 334 US SS8« 

4. (1949) 336:US,77. 

3. (1948) 334jUS 43^: 

4. (1949)334 VS 71 
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in order that citizens who do not wish to hear what is said may be protected 
against “aural aggression” if that unbearable intensity. As some regulation of 
noisy instruments is required and system of licensing is the natural method 
there must be some licensing authority to grant or refuse the permission.^ 


23.28 Freedom of Speech and Morality. 

The republican state is particularly interested in the moral conditions 
of citizens. The foundation of a republic is the virtue of its citizens. They 
are at once sovereigns and subjects. As the foundation is undermined the struc- 
ture is weakened. When it is destroyed the fabric must fall such is the voice 
of universal history.^ Just as it is of national concern and interest to protect 
their health, it is equally important to protect our youth, against the corruption 
of their morals, so that we may do everything within governmental power to 
alford them physical, mental and moral virility and not have their development 
arrested during the formation period. It is a national duty to prevent the 
moral or physical weakening of the family — “The Nursery of Mankind.’’^ 


To leave morality to the discretion and whim of every man is to deny mora- 
lity; for any man may claim that his actions, no matter how evil they may seem 
to others, are acts which he hold to be good, Subjective morality not only up- 
holds the conduct of sincere convinced eccentrics bigots but makes it 
possible for the hypocrite to cover his base purposes with the cloak of procla- 
imed good intentions.^ 

All forms of subjective morality are defective because they refuse to 
recognise that the very principle of morality is universality, the need to act 
with regard to a wider frame of reference than the individual. There could be 
no true good which is the good for me alone, but only the good for all.* The 
individual conscience cannot have the right to determine for itself how it shall 
act in society. It must take its key from the customs, laws aud moral prin- 
ciples upheld by the community a given effect to through the institutions of 
famiiy of society and the state.® 

The law will not hold the crowd to the morality of the saints and seers. 
It will f^ollow or strive to follow, the principle and practice of the -men and 
women of the community whom the social mind would rank as intelligent and 
virtuous.’ 


23.29 Indecency 

In JdcobUis v. Ohio,^ Chief Justice Warren said that “the court was faced 
with a resolution of rights basic both to individual and to society as a whole, 
especially we are called upon a reconcile the right of the Nation and of the 
States to maintain a decent society, and on the other hand, the right of indivi- 
dual to express themselves freely in accordance with the guarantees first and 
fourteenth amendments.’ 


1. Francis v. Chief of Police, (1973) 2 All ER 251 (259). 

2. Trist v. Child, 22 Led 623 (625). 

3. People V. Seltzer, 122 M Misc. 322 cited in Clor. Obscenity and Public Morality, 

p. 181. 

4. Macfarlane ; Modern Political Theory, p. 79. 

5. Macfarlane ; Modern Political Theory, p. 79. 

6. Ibid. p. 90. 

7. Macfarlane : Modern Political Theory, p. 81. 

8. 12 Led 2d 793 (824). 
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Under our Coustitution the right of freedom of speech is not absolute. 
It is subject to the right of the State. 

The word ‘indecent’ has not been defined in our Constitution. The word 
‘decent’ according to Websters Dictionary mean ‘free of anything improper or 

suggestive of the unmodest or obscene’. In M' Gowan v. Langmuir^ Lord 

Sanii Slid ; “I do not think that the two words “indecent and obscene” are 
synonymous. The one may shade into the other but there is a difference of 
meaning. The matter might perhaps be roughly expressed thus in the ascend- 
ing scale : Positive-Immodest; comparative — Indecent-superlative obscene. 
These however are not rigid categoives. indecent is a milder tern> than obscene, 
agreeing with Lord Sands, Parker, C. J. said : “The words “indecent” or 
“obscene’’, convey one idea, namely offending against the recognised stand- 
ards of propriety, indecent being at the lower end of the scale and obscene ai 
the upper end of the scale.*’ 

23.30. Obscenity. 

The Constitution of India provides in Art. 19 (I) that all citizens shall 
have the right to freedom of speech and expression but Art. 19 (2) provides 
that nothing in that clause bars reasonable restrictions on the exercise of these 
rights in the interests of decency or morality. The First .Amendment to the 
American Constitution contains no such qualifications and certainly when 
Jetferson and Midison drafted it, sex ;,had as great potential for vulgarity as 
for beauty. Tf they had wanted’, said Douglas, J, ‘a federal censor to edit 
our publication, they certainly would have made it explicit.’^ So far neither 
Parliament nor the State legislatures have defined what obscenity is. It is 
true that Art. 19 of the Constitution does not use the world obscenity, it does 
not follow that obcene literature is within the guaranteed right of speech and 
expression. 

Obscenity is not mentioned in the USA Constitution or Bill of Rights. It 
is also not defined in our Constitution. The US Supreme Court has worked 
hard to define obscenity and has conceededly failed. 

There are thus no constitutional guidelines for deciding what is indecent 
or obscene. The Courts are at large because they deal with. tastes and stan- 
dards of literature. ‘What shocks me’, said Doughlas, J. ‘may.be sustenance 
for my neighbour. What caused one person to boil up in rage over one pam- 
phlet or movie may reflect only his views not shared by others. Obscenity 
cases usually generate tremendous emotional outbusts.’ 

The early leading standard of obscenity was defined in Reg v. Hicklin,* 
in which a pamphlet purporting to expose the errors and practices of the 
Roman Catholic Church in the matter of confession was held obscene, and in 
which Cockburn, C. J., said : “I think the test of obscenity is this, whether the 
tendency of the matter charged -as obscenity is to deprave and corrupt those 
whose minds are open to such immoral influences, and into whose hands a 
publication of this sort may fall.”<’ 


1. Cited in (1965) 1 All ER 1035 ; R. v. Stanley, (1965) 1 All ER 1035 (1038) : R. v. 
Greater London Council, (1976) 3 All ER 184 (195, 198). 

2. Hamling v. United States, 41 L ed 2d 5SK> (674). 

3. MilUr V. California, 37 L ed 2d 419 (449). 

4. (1968)LR 3QB368. 

5. Handing v. United States, 41 L ed 2d 1253 (1262). 
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The constitutional concept of obscenity was first developed in the United 
States in V. U. 5./ “In so far as pertinent, the court, in an opinion, by 
Brennan, J., expressing the view of four other members of the court (Frank- 
furter, Burton, Clark, and Whittaker, JJ.), ruled : “(I) Obscenity is not within 
the area of constitutionally protected speech and press : (2) considerations as 
to the “clear and present danger” rule are unnecessary ; (3) sex and obscenity 
are not synonymous ; (4) obscene material is material which deals with sex in a 
manner appealing to prurient interest ; (5) the portrayal of sex in art, literature, 
and scientific works is not itself sufficient reason to deny material the constitu- 
tional protection of freedom of speech and press ; (6) the proper test is whether 
to the average person, applying contemporary community standards, the domi- 
nant theme of the material taken as a whole appeals to prurient interest ; and 
(7) judging obscenity by the effect of isolated passages upon the most suscepti- 
ble person is inappropriate. The court observed that “implicit in the history of 
the First Amendment is the rejection of obscenity as utterly without redeeming 
social importance”.’* 

In the landmark case of Miller v. California,^ a case involving a chall- 
enge to the validity of a Calfornia obscenity statute, the court, in an opinion 
expressing the view of five members thereof (Burger, C. J., the author of the 
opinion, and White, Blackniun, Powell and 'Rchnquist, JJ.). leformulatcd the 
test for the determination of obscenity. Reviewing a defendant's conviction of 
violating a state statute making it a misdemeanor to knowingly distribute obs- 
cene matter, the court defined the standards concerning state statutes designed 
to regulate obscene material . as follows : (I) The permissible scope of state 
regulation must be confined to works which depict or describe sexual conduct ; 
(2) that conduct must be specifically defined by the applicable state law, as 
written or authoritatively construed ; and (3) a state offence must be limited to 
works which, taken as a whole, appeal to the prurient interest in sex, which 
portray sexual conduct in a patently offensive way, and which, taken as a whole 
do not have serious literary, artistic, political or scientific value. The court 
then laid down the basic guidelines for the trier of facts, as follows : (a) 
whether “the average person, applying contemporary community standards”, 
would find that the work, taken as a whole, appeals to the pruient interest ; (b) 
whether the work depicts or describes, in a patently offensive way, sexual 
conduct specifically defined by the applicable state law, and (c) whether the 
work, taken as a whole, lacks serious literary, artistic, political, oi scientific 
value. The court cited Kois v. Wisconsin.^ As to the tests described under (c) 
of the court’s guidelines, the court recognized that medical books for the 
education of physicians and related personnel necessarily use graphic illustra- 
tions and descriptions of human anatomy and hence have scientific value. 

• The court refused to adopt as a constitutional standard .the ^'utterly without 
.redeeming social value” lest stated in the plurity opinion in Memoirs. ' 

The term “prurient interest” was defined in Roth v. United States,'' as 
relating to “material having a tendency to excite lustful thoughts”. The court 
quoted the definition of the word “prurient” in Webster’s New International 


1. 1 L ed 2d 1498. 

2. Hamllng v. V. S., 41 L ed 2d 1253 (1263). 

3. (1973) 413 US 15: 37 Led 2d 419. 

4. (1972) 408 US 229 : 33 L ed 2d 312 : quoting Roth v. United Slates, (1957) 354 US 
476: 1 Led 2d 1498. 

5. 383 US 413 .' 16 L ed 2d 1 ; Hamling v. United Slates, 41 L ed 2d 1253 (1272-73) 

6. (19S7)3S4US476:lLed2dl498. 
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Diotionaiy (Unabridged, 2d edition, 1949). which,, in pertinent Mrt, rfeads as 
follows : *• ... .Itching ; longing ; uneasy with longing , of 

persons, having itching, morbid, or lascivious longings ; of desire, cunosity or 

propensity, lewd ” The court also noted that pruriency is 

defined there, in pertinent part, as follows ; . . Quality of being prurient; 

lascivious desire or thought!’.^ 


No majority of the court has at any given time been able to agree on a 
standard to determine what constitutes obscene, pornographic material subject 
to regulation under the state's police power. Under the holdings announced in 
Miller and in its companion cases, no one will be subject to prosecution for 
the sale or exposure of obsjene materials unless the materials depict or describe 
patently offensive “hard-core” sexual conduct, if the inability to define regula- 
ted materials with ultimate, God-Jike precision altogether removes the power of 
the states or the Congress to regulate, then “hard-core” pornorgraphy may be 
exposed without limit to the juvenile, the passerby and the consenting adult 
alike”. A majority of the court has agreed on concrete guidelines to isolate 
“hard-core” pornography from expression protected by the First Amendment. 
The prohibiting of public portrayal of “hard-core” sexual conduct, for its own 
sake and for the ensuing commercial gain, does not repress the free and robust 
exchange of ideas. An regulation of patently offensive “hard-core” matciial 
is permissible. Although recognizing that it is not the function of the Supreme 
Court to propose regulatory schemes for the states, the court gave a few 
examples of what a state statute could define for regulation under a standard 
which makes the concept of obscenity depend upon whether a work depicts or 
describes, ‘’in a patently offensive way”, sexual conduct, namely, (a) patently 
offensive representations or description of ultimate sexual acts, normal or 
perverted, actual or.^ simulated, and (b) patently offensive representations or 
descriptions of masturbation, excretory functions, and lewd exhibition of the 
genitals. Howevert the court recognized that at a minimum, prurient, patently 
offensive depiction or description of sexual conduct must have serious 
literary, artistic, political, or scientific value to merit First Amendment 
protection, 2 


The court in Hamling v United States^'^ pointed out that while such 
description was not intended to be exhaustive, it clearly indicates that theic is 
a limit beyond which neither legislative draftsmen nor juries may go in 
concluding that particular material is “patently offensive” within the 
meaning of the obscenity test set forth in Miller and and in its companion 
cases. 


As appears that the term “average person”, as used in the definition of 
obscenity insofar as that definition refers to the prurient-interest appeal to 
such person, excludes a particularly susceptible or sensitive person or a totally 
insensitive person, but does not preclude the determination of obscenity by the 
prurient-interest appeal to specific groups, such as sexual deviants or minors, as 
distinguished from adults.^ 

At the conclusion of a two-year study, the U. S. Commission on Obsce- 
nity and Pornography said : 

“Society’s attempts to legislate for adults in the area of obscenity 
have not been successful. Present !aws prohibiting the consensual sale or 


1. Hamiing v. U. 5., 41 L cd 2d. 1253 (1274). 

2. Ibid. p. 1275 : 41 Led 2d 590. 

3 Ibid. 

4* Ibid. p. 1276. 
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distribusion of explicit sexual tnaterials to adults are extremely unsatis- 
factory in their practical application. The Constitution permits materials 
to ^ deemed ‘obscene’ for adults only if as a whole it appeals to the 
‘prurient’ interest of the avearge person, is ‘patently offensive’ in light of 
‘community’ standards’ and lacks ‘redeeming social value’. These vague 
and highly subjective aesthetic, psychological and moral tests do not 
provide meaningful guidance for law enforcement officials, juries and 
courts. As a result, law is inconsistently and sometimes erroneously 
applied and the distinctions made by courts between prohibited and 
permissible materials often appear indefenible. Errors in the application 
of the law and uncertainly about its scope also cause interference with the 
communication of constitutionally protected materials.*^ 

23..^!. Movies 

Freedom of expression cannot and should not be interpreted as a licence 
for the cincmagnates to make money by pandering to. and thereby propagating 
shoddy and vulgar taste. 

I it has been almost universally recognised that the treatment of 
motion pictures must be different from that of other forms of art and expres- 
sion. This arises from the instant appeal of the motion picture, its versatility, 
realism (often surrealism) and its co-ordination of the visual and auial senses. 
The art of the cameraman, with trick photography, vistavision and three 
dimensional representation thrown in, has made the cinema picture more true 
to life than even the theatre or indeed any other form of representative art. 
The motion picture is able to stir up emotions more deeply than any other 
product of art. Its effect particularly on children and adolescents is very 
great since their immaturity makes them more willingly suspend their disbelief 
than mature men and woman. They also remember the action in the picture 
and try to emulate or imitate what they have seen. A person reading a book 
or other writing or hearing a speech or viewing a painting or sculpture is 
not so deeply stirred as by seeing a motion picture. Therefore the treatment 
of the latter on a different footing is also a valid classification.- 

Our fundamental law allows freedom of speech and cxpre.ssion to be 
restrictcdasclau.se (2) itself shows. It wasobscived \n Ranjit D. Vdeshi 
State of Maharashtra.-' “Speaking in tcims of the Constitution it can hardly 
be claimed that obscenity which is offensive to modesty oi decency is within 
the constitutional piotection given to fice speech or cxpiession. because the 
article dealing with the right itself excludes it. That cheri.shcd right on 
which our democracy rests is meant for the expression of ficc opinions to 
change political or social conditions, or by the advancement of human know- 
ledge. This freedom is subject to reasonable restrictions which may be 
thought necessary in the interest of the general public and one such is the 
interest of public decency and morality. Section 292, Indian Penal Code, 
manifestly embodies such a restriction because the law against obscenity, of 
course, correctly understood and applied, seeks no more than to promote 
public decency and morality.” 

1. Report of the Commission on Obscenity urd Poinogiarb>, 53 (1970) ; JW«7/er v. 
California, 37 L ed 2d 429 (440). 

2. K. A. Abbas v. Union of India, 1971 SC 481 (489). 

3. 196S SC 881 : (1965) 1 SCR 65.00) :'£l971 SC 411 (494). 
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We adhere to this statement and in^d it la applicable to the other 
spheres where control is tolerated under our fundamental law. 


Censorship in India (and pre-censorship is not different in quality) has 
full iustification in the field of the exhibition of cinema films. It is not gene- 
ralired about other forms of speech and expression hwe for each such funda- 
mental right has a difierent content and importance. The censorship imposed 
on the making and exhibition of films is. in the interests of society. If the regula- 
tions venture into something which goes beyond this legitimate opening to 
restrictions they can be questioned on the ground that a legitimate power is 
being abused. The Supreme Court held that censorship of films including 
prior restraint is justified under our Constitution. 


The task of the censor is extremely delicate and his duties cannot be 
subject of an exhaustive set of commands established by prior rahoc/nation. 
But direction is necessary to him so that he does not sweep within the terms oi 
the directions vast areas of thought, speech and expression of artistic quality 
and social purpose and interest. HidayatuHah, J. said “our standards must be 
so framed that we are not reduced to a level where the , protect ion of the least 
capable and the most depraved amongst us determines what the morally 
healthy cannot view or read. The standards that we set for our censors must 
make a substantial allowance in favour of freedom thus leaving a vast area 
for creative art to interpret life and society with some of its foibles along w'ith 
what is good. We must not look upon such human relationship as banned 
in toto and for ever from human thought and must give scope for talent to 
put them before society. The requirements of art and literature include within 
themselves a comprehensive view of social life and not only in its ideal form 
and the line is to be drawn where the average man or moral man begins to 
feel embarrassed or disgusted at a naked portrayal of life without the redeem- 
ing touch of art or genius or social value. If the depraved begins to see in 
these things more than what an average person would, in much the same 
way, as it is wrongly said, a Frenchman sees a woman’s legs in every thing, it 
cannot be helped. In our scheme of things ideas having redeeming social or 
artistic value must also have importance and protection for their growth. Sex 
and obscenity are not always synonymous and it is wrong to classify sex as 
essentially obscene or even indecent or immoral. It should be our concern, 
however, to prevent the use of sex designed to play a commercial role by 
making its own appeal. This draws in the censors’ scissors. Thus audience 
in India can be expected to view with equanimity the story of Oedipus son of 
Latius who committed patricide and incest with his mother. When the seer 
Tiresias exposed him, his sister Jocasta committed suicide by hanging herself 
and Oedipus put out his own eyes. No one after viewing these episodes 
would think that patricide or incest with one’s own mother is permissible or 
suicide in such circumstances or tearing out one’s own eyes is a natural conse- 
quence. And yet if one goes by the letter of the directions the film cannot 
be shown. Similarly scenes depicting Iepro.sy as a theme in a story or in a 
documentary are not necessarily outside the protection. If that were so 
Veerier Elwyn,s Phulmat of the Hills or the same episode in Henryson’s 
Testament of Cressaid (from where Verrier Elwyn borrowed the idea) would 
never see the light of the day. Again carnage and bloodshed may have histo- 
rical value and the depiction of such scenes as the sack of Delhi by Nadirshah 
may be permissible, if bandied delicately and as part of an artistic portrayal of 


1. ‘A.K. Abbas v. Uidm of India, 1971 SC 411 (494). 
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the confrontation with Mohammad Shah Rannla. If Nadir Shah made gol<r 
gothas of skulls, must we leave them out of story because people must be 
made to view a historical theme without true history ? Rape in all its naked- 
ness may be objectionable but Voltaire’s candide would be meaningless without 
Cunegonde’s episode with the soldier and the story of Lucrece could never be 
depicted on the screen.” 

Therefore it is not the elements of rape, leprosy, sexual immorality which 
should attract the censor’s scissors’ but how the theme is handled by the 
producer. It must, however, be remembered that the cinematograph is a 
powerful medium and its appeal is different. The harrors of war as depicted 
in the famous etchings of Goya do not horrify one so much as the same scenes 
rendered in colour and with sound and movement would do. One may view a 
documentary on the erotic tableaux from our ancient temples with equanimity 
or read the Kamasutra but a documentary from them as a practical sexual 
guide would be abhorrent. 

“We have said”, said Hidayatullah, J. “all this to show that the items 
mentioned in the directions are not by themselves de'ective. We have adhered 
to the 13 points of T. P. O., Connor framed in 1918 and have made a 
comprehensive list of what may not be shown. Parliament has left this task 
to the Central Government and, in our opinion, this could be done. But 
Parliament has not legislated enough, nor has the Central Government filled 
in the gap. Neither has separated the artistic and the sociably valuable from 
that which is deliberately indecent, obscene, horrifying or corrupting They 
have not indicated the need of society and the freedom of the individual. 
They have not thought more of the depraved and less of the ordinary moral 
man. In their desire to keep films from the abnormal they have excluded 
the moral. They have attempted to bring down the public motion to the level 
of home moives”.^ 

It was for this purpose that the Supreme Court was at pains to point 
out in Ranjit D. Udexhi's^ case, certain considerations for.the guidance of 
censorship of books. The court observed that those guides work as well 
here. Although the Supreme Court was not inclined to hold that the directions 
are defective in so far as they go, but was of opinion that directions to 
emphasize the importance of art to a value judgment by the censors need to 
be included. Whether this is done by Parliament or by the Central Govern- 
ment it hardly matters. The whole of the law and the regulations under it 
will have always to be considered and if the further tests laid down here are 
followed, the system of censorship with the procedural safeguards will make 
censorship accord with our fundamental law. 

23.32 Defamation and Libel. 

The law of defamation seeks to protect individual reputation. Its central 
problem is how to reconcile this purpose with the competing demands of free 
speech. Both interests arc highly valued in our society, the one as perhaps the 
most dearly prized attribute of civilised man the other the very foundation of 
a democratic community. This antithesis is particularly acute when the matter 
at issue is one of the public and general interest •’* The law of defamation has 
two basic purposes : to enable the individual to protect his reputation and to 
preserve the right of free speech. These two purposes necessarily conflict. 


«. K.A. Abbas v. Union of India, 1971 SC 481 (499). 
2. (1965) 1 SCR 65 : 1965 SC 881. 

3 Fleming ; Law of Torts, 5th ed. p. 516. 
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The law of defamation is if it preserves a proper balance' between 

them.* 

“No one” said Brenann “can doubt that, in any well-governed society, the 
legislature has both the right and the duty to prohibit certain forms of 
speech. Libelous assertions may be, and must be, forbidden and punished. So 
too must slander. .\ll these necessities that speech be limited are recognized 
and provided for under the Constitution. They were not unknown to the 
writers of the First Amendment. That amendment, then, we may take it for 
granted, does not forbid the arbidging of speech. But, at the .same time, 
it does forbid the abridging of the freedom of speech. It is to the solving 
of that paradox, that apparent self-contradiction, that we are ' summoned if, 
as free men, we wish to know what the right of freedom of speach is.”® 

Jefferson endorsed Madison's formula that “Congress shall make no law 
abridging the freedom of speech or the press” only after he suggested ; “The 
people shall not be deprived of their right to speak, to write, or otherwise to 
publish anything but false facts affecting injuriously the life, liberty, or repu- 
tation of others 

Franklin, for example, observed : “If by the Liberty of the Press were 
understood merely the Liberty of discussing the propriety of Public Measures 
and political opinions, let us have as much of it as you please. But if it means 
the Liberty of affronting, calumniating, and defaming one another, I, for my 
part, own myself willing to part with my Share of it when our Legislators shall 
please so to alter the law, and shall -cheerfully consent to exchange my 
Liberty of Abasing others for the Privilege of not being abased myself”. ' 

Chaphnsky v. Ne<v Hampshire^ reflected the same view : “There are 
certain well-defined and narrowly limited classes of speech, the prevention and 
punishment of which have never been thought to raise any Constitutional 
problem. These include the lewd and obscene, the profane, the libelous, and 
the insulting or ‘fighting’ woids— those which by their very utterance inflict 
injury or tend to incite an immediate breach of the peace. It has been well 
observed that such utterances are no essential part of any exposition of ideas, 
and are of such slight social value as a step to truth that any benefit that may 
be deprived from them is clearly outweighed by the social interest in order and 
morality.”'' 

In Roth V. United Stotes,’’ the court further examined the meaning of the 
First Amendment : “In light of this history, it is apparent that the uncondi- 
tional phrasing of the First Amendment was not intended to protect every 
utterance, f his phrasing did not prevent this Court from concluding that 
libelous utterances are not within the area of con.stitutionally protected speech. 
Beauhornais v. Illinois.** At the time of the adoption of the First Amendment, 
obscenity law was not as fully developed as libel law, but there is sufficiently 
contemporaneous evidence to show that obscenity, too, was outside the protec- 
tion intended for speech and press.”® 

1. Falks comments on the Law of Defamation, 1975 ed. p. 4. 

2. Gem v. Welch 41 L ed 2d. 789 (829). 

3. lhM.,p.m. 

4. /Wrf. (830) F. N. 

5. 315 US 568 ( 571-572) : 86 L ed 1037 : 41 L cd 2d 7891(831). 

6. Gem v. Welch, 41 L ed 2d 789 (83 1). 

7. 354 US at 483 : 1 L ed 2d 1498. 41 Led 2d 785 

8. 343 US 250 (266) : 96 L ed 919. 

9. Gtm V. Welch, 41 L ed 2d 789 (831-32). 
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In a democratic society such as ours, the citizen has the privilege 
of criticizing his government and its officials. But neither New York Times 
nor its progeny suggest that the First Amendment intended in all circumstances 
to deprive the private citizen of his historic recourse to redress published false- 
hoods dama'ting to reputation or that, contrary to history any precedent, the 
Amendment should now be so interpreted. Simply put, the First Amendment 
did not confer a “license to defame the citizen”.^ 

The private citizen does not bargain for defamatory falsehoods. Nor is 
society powerless to vindicate unfair injury to his reputation. 

‘Tt is a fallacy to assume that the First Amendment is the only guidepost 
in the area of state defamation laws. It is not the right of a man to the 
protection of his own reputation from unjustilied invasion and wrongful hurt 
reflects no more than our basic concept of the essential dignity and worth of 
every human beings a concept at the root of any decent system of ordered 
liberty. 1 he protection of private personality, like the protection of life itself, 
is left primarily to the individual states under the Ninth and Tenth amendments. 
But this does not mean that the right is entitled to any less recognition by the 
U. S. Supreme Court as a basis of our constitutional system”. 

Freedom and human dignity and decency are not antithetical. Indeed, 
they cannot survive without each other. Both exist side-by-side in precarious 
balance, one always threatening to overwhelm the other. ‘Our experience as a 
Nation' said White, J. testifies to the ability of our democratic institutions to 
harness this dynamic tension. One of the mechanisms seized upon by the 
common law to accommodate these forces was the civil libel action tried before 
a jury of average citizens. And it has essentially fulfilled its role. Not because 
it is necessarily the best or only answer, but because “the juristic philosophy 
of the common law is at bottom the philosophy of pragmatism. Its truth is 
relative, not absolute. The rule that functions well produces a title deed to 
recognition.’'^ 

In New York Times Co. v. Sullivan,^ the U.S. Supreme Court defined a 
constitutional privilege intended to free criticism of public officials from the 
restraints imposed by the common law of defamation. The Times ran a political 
advertisement endorsing civil rights demonstrations by black students in Alabama 
and impliedly condemning the performance of local law enforcement officials. A 
police commissioner established in state court that certain misstatements in the 
advertisement referred to him and that they constituted libel per se under 
Alabama Law. This showing left the truth, for under Alabama law neither 
good faith nor reasonable care would protect the newspaper from liability. 
That court concluded that a “rule compelling the critic of official conduct to 
guarantee the truth of all his factual assertions”. 

“The constitutional guarantees require, we think, a federal rule that 
prohibits a public official from recovering damages for a defamatory falsehood 
relating to his official conduct unless he proves that the statement was made 
with ‘actual malice’ that is, with knowledge that it was false or with reckless 
disregard of whether it was false or not.”'* 

1. W. Douglas : The Right of the People, 36 (1958) ; Gertz v. Welch, 41 L ed, 2d, 789 
(832). 

2 . Jbld.,p.m. 

3. Gertz v. Welch 41 L ed 2d 789 (841). 

4 376 US 254 ; 1 1 L ed 2d 686 ; Gertz v. Welch, 41 L ed 2d 789 (802). 

5. 1 1 L ed 2d 686 ; Gertz v. Weielk, 41 L ed 2d p. 802. 
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Tbree years after New York Times, a majority of the Court agreed to 
extend the constitutional privilege to defamatory criticism of ‘public figures.” 
This extension announced in Curtis Publishing Co. v. Butts and its companion. 
Associated Press v. Walker.^ 

Thus, under the plurality opinion, a private citizen involuntarily associa- 
ted with a matter of general interest has no recourse for injury to his reputa- 
tion unless he can satisfy the demanding requirements of the New York Times 
test.* 


Although the erroneous statement of fact is not worthy of 6onstitutional 
protection, it is nevertheless inevitable in free debate. And punishment of 
error runs the risk of inducing a cautious and restrictive exercise of the 
constitutionally guaranteed freedoms of speech and press. Our decisions 
recognize that a rule of strict liability that compels a publisher or broadcaster 
to guarantee the accuracy of his factual assertions may lead to intolerable self 
censorship. Allowing the media to avoid liability only by proving the truth of 
all injurious statements does not accord adequate protection to First Amend 
ment liberties.* 

The English law, and the laws of other Commonwealth jurisdictions, 
have viewed the matter differently. As Fleming puts it : “In contrast to 
American law, our law has steadfastly declined to sacrifice individual reputation 
to extravagant demands by press for the privileged dissemination of so called 
‘news’. Discussion of public affairs is sufficiently encouraged by offering a 
defence for fair, if defamatory, comment upon true facts without going to the 
length of also condoning the dissemination of false defamatory facts. Our 
law does not esteem freedom of speech and of the press even in matters of 
public concern sufficiently high to clothe false statements of fact with qualified 
privilege let alone elevate it to a constitutional guarantee as in the United 
States.”* 

‘‘Those who fill a public position must not be too thin skinned in refe- 
rence to comments made upon them. It would often happen that observations 
would be made upon public men which they know from the bottom of their 
hearts were undeserved and unjust ; yet they must bear with them and sub- 
mit to be misunderstood for a time.”* ‘‘Whoever fills a public position renders 
himself open thereto. He must accept and attack as necessary, though un- 
pleasant, appendage to bis office.”* Public men in such positions may as well 
think it worth their while to ignore such vulgar criticism and abuses hurled 
against them rather than give an importance to the same by prosecuting the 
persons responsible for the same.^ 

23.33 Contempt of Court. 

In the words of Krishna Iyer. J. : “The cornerstone of. the contempt 
law is the accommodation of two constitutional values — the right of free speech 
and the right to independent justice. The ignition of contempt action should 
be substantial and mala fide interference with fearless judicial action, not fair 

1. 388 us 130..(162) : 18 L ed 2d 1049. 

2. Gertz v. Wekh, 41 Led 2d 789 (804). 

3. /W., p. 80S-ti. 

4. Fleming : on Torts, 4th Ed. p. 499 ; Cowmen’s Individual Liberty, 1977 ed p.\63. 

5. Seymour v. Butterworth, (1962) 3 F. dt F. 372, (376*377)'per Cockburo, C. J. ; R, V. 

Sir R. Carden, (1879) 5 QBD 1. 

6. Kelley v. Sherlock, (l»66) 1 QB 686 (689), per Bramwell. 

7. Kartar Singh v. State ofPunlab, 1956 SC 541 (544) : 1956 SCR 476. 
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comment or trivial rellectioas on t!ie judicial process and personnel. ^ Undoub- 
ledly Judges and courts are alike open to criticism and if reasonable argument 
or expostulation is offered against any judicial act as contrary to law or the 
public good, no court could or would treat that as contempt of court. No 
criticism of a judgment, however vigorous, can amount to contempt of court, 
providing (provided) it keeps within the limits of reasonable courtesy and 
good faith. Lord Denning, M. R. in the same case further observed that 
“those who comment can deal faithfully with all that is done in a court of 
justice. They can say that we are mistaken, and our decisions erroneous, 
whether they are subject to appeal or not.” After referring to these cases, the 
contemner drew our attention to the celebrated passage of Lord Atkin in Andre 
Paul V. Attorney-General,^ which has almost become a classic. It reads as 
under : 

“But where the authority and position of an individual Judge or the 
due administration of justice is concerned, no wrong is committed by any 
member of the public who exercises the ordinary right of criticising in good 
faith in private or public the public act done in the seat of justice. The 
path of criticism is a public act done in the seat of justice. The path of 
criticism is a public way : the wrongheaded are permitted to err therein : 
provided that members of the public abstain from imputing improper motives 
to those taking part in the administration of justice and are genuinely exer- 
cising a right of criticism and not acting in malice or attempting to impair 
the administration of justice, they are immune. Justice is not a cloistered 
virtue : she must be allowed i.) suffer the scrutiny and respectful even though 
out-spoken comments of ordinary men”. 

The law on this subject of contempt of court is and must be founded 
entirely on public policy. It is not there to protect the private rights of parties 
to a litigation or prosecution. * It is there to prevent interference with the 
administration of justice and it j'Should be limited to what is reasonably neces- 
sary for that purpose. Public -policy generally requires a balancing of 
interests which may conflict. Freedom of speech should not be limited to 
any greater extent than is necessary but it cannot be allowed where there 
would be real prejudice to the administration of justice.^ 

It is open to anyone to express fair, reasonable and legitimate criticism of 
any act or conduct of a judge in<his judicial capacity or even to make a proper 
and fair comment on any decision given by him. 

A distinction must be made between a mere libel or defamation of a judge 
and what amounts to a contempt of the court.' 

The test in each case would be whether the impugned publication is a 
mere defamaitory attack on the judge or whether it is calculated to interfere 
with the due course of justice or the proper administration of law by 
his court. It is only in the latter case that it wilt be punishable as 
contempt. 

Alternatively the test will be whether the wrong is done to the j udge 
perso nally or it is done to the public. To borrow from the language of Muk- 

1. Rama Dayaty. State of M. SC 921 (926-27) : Barada Kantay. Registrar, 

Orissa, Hfgh Court, 1974 SC 710 (735). 

2. Queen v. Gray. (1900) 2 QB 36 (40). 

3. R. v. Commr. of Police of the Metropolis, (1968) 2 WLR 1204 (1207). 

4. 1936 PC 141 (145). 

5. Attorney General v. Times News Papers Ltd., (1973) 3 All ER 54 (60). 
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herjee, J. (as he then was) the publication of a disparaging statement will be 
an injury to the public if it tends to create an apprehension in the minds of 
of the people regarding the integrity’ ability or fairness of the judge or to deter 
actual and prospective litigants from placing complete reliance upon the court's 
administration of justice or if it is likely to cause embarrassment in 
the mind of the judge himself in the discharge of his judicial 
duties ^ 

It is undoubted law that when litigation is pending and adively in suit 
before the Court, no one shall comment on it in such a way that there is a 
real and substantial danger of prejudice to the trial of the action as for 
instance by influencing the Judge, the jurors, or the witnesses, or even by 
prejudicing mankind in general against a party to the cause. Even if the 
person making the comment honestly believes it to be true, still it is contempt 
of Court if he prejudges the truth before it is asceitained in the proceedings. 
To that rule about a fair trial there is thus further rule about bringing 
pressure to bear on a party, none shall by misrepresentation or otherwise, 
bring unfair pressure to bear on one of the parties to a course so as to force 
him to drop his complaint, or to give up his defence or to come to a settle- 
ment or terms, which he would not otherwise have him prepared .to entertain. ^ 
In Attorney General v. Times Newspapers Ltd/^ Lord Denning said : “we 
must not allow ‘trial by newspaper’ or ‘trial by television’ or trial by any 
medium other than the Court of law. But in so stating the law, I would 
emphasise that it applies only ‘when litigation is pending and is actively in 
suit before the Court’. To which I would add that there must appear to be 
a real and substantial danger of prejudice, to the trial of the case or to the 
settlement of it. And when considering the question it must always be 
remembered that» besides the interest of the parties in a fair trial or a fair 
settlement of the case, there is another important interest to be considered. 
It is the interest of the public in matters of national concern, and the freedom 
of the press to make fair comment on such matters The one interest must be 
balanced against the other. There may be cases where the subject matter is 
such that the public interest counter balances the private interest of the 
parties. In such cases the public interest prevails”.^ 

A valuable approach to the problem of contempt of court when the 
issue raised arc of public moment is to be found in a passage from the judg- 
ment of Owen, J. in Re Amiralian ComoHdated Pnss Ltd, Exparte Dawson ^ 
The learned Judge said : “If in the course of ventilation of a question of 
public concern matter is published which may prejudice a party in the conduct 
of a law suit, it does not follow that a contempt has been committed. The 
discussion of public affairs cannot be required to be suspended merely because 
the discussion may, as are incidental but not intended by-product, cause some 
likelihood of prejudice to a person who happens at that time to be a 
litigant. 

Fair comment is one thing, unfair comment or unfair pressure is another. 
However, good cause no one should resort to unfair tactics to force settle- 
ment when they do not know and cannot know the rights and wrongs of the 

1. Brahma Prakash Sharma v. Stale ofV. P. 1953 SCR 1169 : 1954 SC 10 (14). 

2. Att, Gen, v. Times Newspapers Ltd., (1973) 1 All ER 815 l821) per Lord Denning. 
The St. James Evening Post Case (1742) 2 Atk 469 Per Lord Hardwicke. Skipworths* case 
(1873) LR 96B 230 (234) per Blackburn, J. 

3. (1973) 8 All £R 815 (822) ; Vine Products Ltd, v. Mackenzfe A Co., (1965) 3 All ER 
56 : 1966 I CR 484. 

4. Attorney General v. Times News Peters Ltd., (1973) 1 All ER 815 (822)# 
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dispute.^* In Attorney General v. Times New^pers Ltd,^ the court allowed 
the appeal saying that the article did not come into that category. It exerted 
pressure but legitimate pressure. 

Our Law of contempt does not prevent comment before the litigation is 
started, nor after it has ended. Nor does it prevent it when the litigation is 
dormant and is not being actively pursued, ‘if the pending action is one, 
which, as a matter of public interest ought to have been brought to trial long 
ago, or ought to have been settled long ago. 

The newspapers can fairly comment on the failure to bring it to trial or 
to reach a settlement. It is active litigation which is protected by Law of 
contempt, not the absence of it. So long as the newspapers get these facts 
right, and keep their comments fair, they are without reptoach. They do not 
offend against the law as to Contempt of Court unless there is real and subs- 
tiuitial prejudice to pending litigation which is actively in suit. 

Freedom of speech and expression will aways prevail except where 
contempt is manifest, mischievous or substantial. The question always is on 
which side of the line the case falls.*' 

Freedom of speech goes far but not far enough to condone a case of real 
contempt of court. 

Hiduyatullah, C, J.. in R. C. Cooper v. Union of India,* observed : 
“There is no doubt that the Court like any other institution does not enjoy 
immunity from fair criticism. This Court does not claim to be always right 
although it does not spare any effort to be right according to the best of the 
ability, knowledge and judgment of the Judges. They do not think themselves 
in possession of all truth or hold that»whercver others differ from them, it is 
so far error. No one is more conscious of his limitations and fallibility than 
a Judge but becaues of his ^training and the assistance he gets from learned 
counsel he is apt to avoid mistakes more than others. We arc constrained to 
say also that while fair and temperate criticism of this Court or any other 
Court even if strong, may not be actionable, attributing improper motives, 
or tending to bring Judges or Courts in hatred and contempt or obstructing 
directly or indirectly the functioning of Courts is serious contempt of 
which notice must and will be taken. Respect is expected not only from 
those to whom the judgment of the Court is acceptable but also from those 
to whom it is repugnant. Those who err in their criticism by indulging in 
vilification of the institution of Courts, administration of justice and the 
instruments through which the administration acts, should take heed for they 
will act at their own peril. We think this will be enough caution to persons 
embarking on the path of criticism.” 

“We are unable to appreciate how the law” said Sikri J., “as summarised in 
the cases places unreasonable restriction on the freedom of speech. But the argu- 
ment of the first respondent was that we have now a written Constitution, like 
the United States of America, and if in the United States, in order to give effect 
to the liberty of speech and freedom of expression the common law has been 

1. Attorney General v. Times News Papers Ltd. (1973) 1 All ER 815 (822). 

2. m i. 
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4. (1970) 2 see 298 (301) : 1970 SC 1318 (1320-21); C.K. Dophtary v. O.P. Gupta, 1971 
SC 1132 (1142). 



472 


The Constitution of India 


23 . 34 . 


departed from, we should also follow in their footsteps. But the American 
Constitution and the conditions in the United States are different from those 
in India. In the American Constitution there is no provision like Article 19 
(2) of our Constitution.” 

The question whether the existing law of contempt is unreasonable 
within Article 19 (2) of the Constitution has been the subject of decisions in 
some of the High C ourts. They have all come to the conclusion that the 
restrictions imposed by this law are reasonable.^ 

We are accordingly of the opinion that assuming that Mticle 19 (2) 
applies, the restrictions imposed by the existing law of contempt are reasonable 
and are in public interest. 

23.34. Incitement of offence. 

A state may punish those who abuse the freedom of speech by utterances 
inciting crime. Utterances inciting to the overthrow of organised government 
by unlawful means present a sufficient danger of the substantive evil to bring 
the punishment within the range of legislative discretion.^ is clear. 
Such utterances, by their very nature, involve danger to the public peace and to 
the security of the State. 

A state may punish those who abuse the constitutional freedom of .speech 
by utterances inimical to the public welfare, tending to corrupt public morals, 
incite to crime, or disturb the public peace.^ 

In this connection Section 505 of the Indian Penal Code may be quoted : 

“505. Statements conducing to public mischief — Whoever makes, pub- 
lishes or circulates any statement, rumour or report, — 

(a) with intent to cause, or which is likely to cause, any officer, soldier, 
sailor or airman in the Army, Navy or .^ir Force of India to mutiny or otherwise 
disregard or fail in his duty as such ; or 

(b) with intent to cause, or which is likely to cause, fear or alarm 
to the public or to any section of the public whereby any person may 
be induced to commit an offence against the State or against the public 
tranquillity ; or 

(c) with intent to incite, or which is likely to incite, any class or 
community of persons to commit any offence against any other class or 
community. 

shall be punished with imprisonment which may extent to two years, or with 
fine, or with both. 

Exception,— It does not amount to an offence, within the meaning of this 
section, when the person making, publishing or circulating any such statement, 
rumour or report, has reasonable grounds for believing that such statement, 
rumour or report is true and makes, publishes or circulates it without any such 
intent as aforesaid. 


1. C. K. Daphtary V. O. P. Gupta, I97i SC 1132 (1144). 

2. Citlow V. New York, 69 L ed 1 138 (1 147). 

3. /(>/</.. p. 1146. 
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For an act or omission to be a cause of an event it must cause the event 
in the sense that the event would not have occurred but for the act or omission. 
However two sufficient causes may operate together, whether independently or 
complementarily. 

In addition, the conduct in question must be an imputable cause of the 
event. Intended consequences are nearly always imputed ; the problems relate 
to unintended consequences. ^ 


FREEDOM OF ASSEMBLY 


23 35. Freedom of Assembly. 

23.36. Freedom of Assembly in Art. 19 

2.3.37. Right of Assembly in England. 

23 38. Public Meetings in England. 

23.39. Procession and Public Meetings on public stiecls in India 

23 40 Demonstrations. 

23.41. Demonstrations by Govt. Servants. 

23 42. Unlawful Assembly. 

23 35. Freedom of Assembly 

hi cedoni of Assembly is an essential element of any democratic system. 
At the root of this concept lies the citi/cns nghl to meet face to face with 
others for the discussion of their ideas and problems-- religious, political, 
economic or social. Public debate and discussion take many forms including 
the spoken and the printed VNOid, the radio and the screen. But assemblies 
face to face perfoim a function of vital significance in our system, and arc 
no less important at the present lime for the education of the public and the 
formation of opinion than they have been in our past history. The basic 
assumption in a democratic policy is that Government shall be based on the 
consent of the governed. But the content of the governed implies not only 
that the consent shall be fiee but also that it shall be giounded on adequate 
information and discussion. Public streets are the actual places for expression 
of opinion and dissemination of ideas, indeed it may be aigucd that for some 
persons these places are the only possible areas for the effective exercise of 
their freedom of speech and assembly. 

The right of the peaceable assembly is regarded as cognate to those of free 
speech and free press and is equally fundamental. “The right'’, Chief Justice 
Hughes said “is one that cannot be denied without violating those fundamental 
principles of liberty and justice which lie at the base of all civil and political 
institutions The greater the importance of safcguaiding the community from 
incitements to the overthrow of an institution by force and violence, the more 
imperative is the need to preserve inviolate the constitutional rights of free 
speech, free press and free assembly in order to maintain the opportunity for 
free political discussion, to the end that government may be responsive to 
the will of the people and that charges if desired may be obtained by peaceful 

1. Oianville Williams : Text\book of Criminal Law , p. 347. 
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mean. Therein lies the security of the Republic, the very foundation of 
Constitutional government.^ 

23.36. Freedom of Assembly in Art. 19. 

The Constitution guarantees to citizens the right to assemble peaceably 
and without arras ^ 

While prior to the coining into force of the Constitution the right to 
assembly could have been abridged or taken away by law, now that cannot 
be done except by reasonable restrictions within Article 19 (3). 

Nothing in sub-clause (b) of the said clause shall affect the operation of 
any existing law in so far as it imposes, or prevent the State from making any 
law imposing, in the interest of (the sovereignty and integrity of India or) 
public order, reasonable restrictions on the exercise of the right conferred by 
the said sub-clause. 

Our fundamental rights of free speech and assembly are modelled on 
the Bill of Rights of the Constitution of the U. S. A. 

23 37. R'ght of assembly in England. 

The guarantee of the right of assembly displays its most important 
justification not in the protection of demonstration as such but rather in the 
protection of mass participation in discussion and debate. The law in Eng- 
land does not give, recognise or guarantee a right of public meeting; but it 
does not forbid it, unless the exercise of the right can, in the circumstances, 
be shown to infringe some provision of the criminal law. of the law of tort, 
of a statute, or of a regulation having the force of a statute •' 

“Like the liberty of discussion”, according to Holdsworth, "its existencce, 
where it exists, and its limitations, depend upon deductions from the principles 
and rules, substantive and adjective, of the common law; and its content is 
similarly characterized by the two complementary ideas of liberty and respon- 
sibility to the law. The attitude which the common law of England has 
always taken with respect to this right was clearly and accurately expressed by 
Wills, J , in 1888. •* He said : "It was urged that the right of public meeting, 
and the right of occupying any unoccupied land or highway that might seem* 
appropriate to those of her Majesty’s subjects who wish to meet there, were, if 
not synonymous, at least correlative. We fail to appreciate the argument, nor 
are we at all impressed with the serious consequences which it was said would 
follow from a contrary view. There has been no difficulty experienced in the 
past, and we anticipate none in the future when the only and legitimate 
object is public discussion, and no ulterior and injurious results are likely to 
happen. Things are done every day, in every part of the kingdom, without 
let or hindrance, which there is not and cannot be a legal right to do, and 
not unfrequently are submitted to with a good grace because they 
are in their nature incapable, by whatever amount of user, of growing into a 
right.” 

The right of a free speech and assembly, while fundamental in a democr- 
atic society, still does not mean that everyone with opinions or beliefs to 

1. United Stales v. Cruikshank, 92 US 542 (532) ; 23 L ed 588 (591). 

2. Constitution of India, Art. 19(3). 

3. Jaffkdish Svnrup : Human Rights and Fundamental Freedoms, p. 117-119. 
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express may address a group at any public place and at any time. The 
constitutional guarantee of liberty implies the existence of an organised society 
maintaining public orJer, without which liberty itself would be lost in the 
excesses of anarchy. The control of travel on the streets is a clear example of 
governmental responsibility to insure this necessary order. A restriction in 
that relation, designed to promote the public convenience in the interest of 
all, and not susceptible to abuses of discriminatory applications, cannot be 
disregarded by the attempted exercise of some civil right which, in other 
circumstances would be entitled to protection, and one cannot, contrary to 
traffic regulations, insist upon a street meeting in the middle of a busy locality 
at the rush hour claiming freedom of speech and assembly. Governmental 
authorities have the duty and responsibility to keep the streets open and 
available for movement.^ A group of demonstrators cannot insist upon the 
right to cordon otf a street or entrance to a public or private building and 
allow no one to pass who does not agree to listen to their exhortations ^ 


A claim on the part of persons so minded to assemble in any numbers 
and for so long a time as they please to remain assembled, to the detriment 
of others having equal rights, upon a highway, is in its nature irreconcilable 
with the right of free passage, and there is no authority whatever in favour 
of it.® 


Under the law a person can only use the highway for the purposes for 
which it has been dedicated, i. e., to pass and repass and any other unlicensed 
use, however, desirable it may be from other standpoints, is legally wrongful.* 
As a public meeting is not one of the user for which the highway has been 
dedicated it is a nuisance if it appreciably obstructs the road. It is no 
defence to show that separate available space is left, if a part of the highway 
actually used by passengers is obstructed.-’ 


23.38. Public Meetings in England 

There is no right in England to hold a meeting on the public stieets.® 
nor on a common,’ nor in such places as Hyde Park*' or -Trafalgar Square,® 
“As regards the common law,” Lord Dunedin declared in 1913, "i wish most 
distinctly to state it as my opinion that the primary and ovcriuling object for 
which streets exist is passage. The streets arc public, but they are public for 
passage, and there is no such thing as a right in the public to hold meetings 
as such in the streets. Streets are for passage and passage is paramount to 
everything else.”"’ But Lord Dunedin went to say : ‘'That does not necessarily 
mean that anyone is doing an illegal act if he is not at the moment passing along. 
It is quite clear that citizens may meet in the streets and may stop and speak 
to each other. The whole thing is a question of degree and nothing else, 
and it is a question of degree which the magistrates arc the proper persons to 
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consider in each case, and it i.s for them to take such measures ,is arc neces 
sary to preserve to the ciii/ens in general that use which is par.imouni to all 
other uses of the streets.” He conceded that the right of free speech undoub- 
tedly esists, but he noted that this riglit is aliogetlier sepai.ite from 
question of where it i> to be exercised. You may suy what you like but that 
does not mean that you may say it anywhere.” 

In Homer v. Cadmut^ the appellant who had addressed a crowd from 
a chair placed in the highway was convicted of willfully obstructing the free 
passage of such highw.ay. In rejecting the claim that there was a right to hold 
such a meeting Smith, J. said : “The appellant was only entitled to use the 
highway in an authorised manner, that is, to pass over it to and from. The 
fact that only a part of the highway was so obstructed seems to me to make no 
difference.” 

In R. V. Cunnin^hame Graham'^ it was argued that the Commissioner of 
Police had no power to forbid an orderly meeting but Charles, J. in ch.irging 
the Jury said -undoubtedly Trafagar-square has been used from time to Pme 
for public meetings. I can find no warrant for telling you that there is a rislu 
of public meeting either in frafalgar-Square or any other public thoroughfaie. 
The public have no right to hold there any meetings for discussion upon any 
questions, be they social, political or religious”. 

23.39. Public meetings on Public Streets in India 

[n Sada Gopachariat v. .4. Rama Rno ' it was held that t/ic right to 
conduct religious processions through the public streets was a right inherent 
ia every person, provided it did not, thereby, invade the rights of property 
enjoyed by others, or cause a public nuisance or interfere with the ordinary 
use of the streets by the public and subject to directions or prohibitions for 
the prevention of obstructions to thoroughfares or breaches of the peace.” 

In Vijaiaraghaea Chartar v. Emperor,^ there was a difiercncc of opinion. 
Benson, J observed : -No doubt a highway is primarily intended for the use 
of individuals passing and re-passing along it in pursuit of their ordinary 
avocations, but in every country, and especially in India, highways have 
from time immemorial, been used for the passing and repassing of processions 
as well as of individuals and there is nothing illegal in a profession or assembly 
engaging in worship while passing along a highway, any more than in an 
individual doing so.” 

These cases were approved by the Privy Council in Manzitr Hasan v. 
Muhnmmed Zaman,-' In that case the Privy Council held : “In India, there 
is a right to conduct a religious procession with its appropriate observances 
through a public street so that it does no interfere with the ordinary use of 
the street by the public, and subject to lawful directions by the magistrates. 

A civil suit for declaration lies against those who interfere with a religious 
procession or its appropriate observation.” 

The Supreme Court followed the decision of the Privy Council in Shaikh 
Piru Bux V. Kalandi Pati^. It is true these decisions primarily deal with 
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processions but llie statutes of ilu country, notably the Police Acts, deal with 
assemblies and processions on the same basis, and as pointed out by Benson, 
J., *^‘a procession is but an assembly in motion.'’ 

Processions may use the streets for passage on lawful occasions and for 
lawful objects, provided the user is reasonable and there is no nuisance Not 
all processions are lawful. They may fall within the group of otfences known 
as riot, unlawful assembly and disturbing the peace or they may constitute a 
public nuisance.^ 

Prima Facie a procession, moving along a thoroughfare in a peaceful 
manner, would not be a nuisance but it may become so if the right is exercised 
unreasonably or with reckless disregard of the rights of others. Nobody of 
men has a right to appropriate the highway and exclude others from using it. 
The question, whether the user is reasonable or not, is a question of fact to 
be determined by common sense, with regard to ordinary experience, occasion, 
duration of the use, place and hour must also be .'considered. The matter is 
very much one of degree, and the whole circumstances must be kept in view 
before coming to a decision.*^ 

There may be considerable obstruction and yet the use of the street may 
be quite reasonable. Take the case of a funeral of some distinguished man, 
some great Minister of State, some great military commander, some citizen for 
his own virtues. The funeral may consist of so many thousand of persons, 
that the whole street may be swept and the grateful physical obstruction 
caused — tralfic brought abs lately to a standstill. Everyone knows that such a 
funcial is sure to cause a gi^ at physical obstiuction. it is the natural and 
probable consequence of ilic funeral procession moving along the street. 
A funeral may be a most edifying manifestation. .A large funeral whose 
numbers pass beyond the circle of private friendship is often; if not always, the 
tribute of the living to the conspicuous virtues which had distinguished the 
dead. Take again a regiment of soldiers marching along a street, playing a 
martial air, which invariably attracts on the footway an accompanying crowd 
which, if coming against you, you cannot gel through, l ake again some great 
civic pageant when the streets arc thronged. I licse instances show that taking 
part ill a procession, which may cause obstruction in the stiect and- the natural 
and probable consequence of taking part in which was that obstiuction would 
ensue, is not enough to create any liability. There must be something more. 
What more must there be ? What other condition is necessary ' • 

In Lowdens v. Keavetu^y, Lowdens’s band was playing parly tunes through 
the streets of Belfast. The band was followed by a large ciowd. A constable 
warned against playing through a particular street as an obstruction would 
be caused. The band persisted in playing through such street and the crowd 
followed with the result that the free passage of fool passengers and vehicles 
was temporarily interrupted. Lowdens was convicted. Quashing the convic- 
tion Lord O'Brien, Lord, C. J. observed : “The magistrate did not, nor do 
they, at all indicate that they considered the question whether the use of the 
street by a moving body in the way it was used was an unreasonable one. 
There may be considerable obstruction, and yet the use of the street may be 
quite reasonable. As to playing a party tune; this is not unlawful and as to 
the warning of the police, no doubt prudent and well disposed citizens will 
promptly accede to the suggestions of the police, but, the warning of the police 
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could not merely of itself render the user of the -highway unreasonable. It 
was for the Magistrate to determine the question of the reasonableness or 
unreasonableness of the use of the highway— this essential element they omitted 
and, accordingly the conviction must be quashed”. 

The framers of the Constitution were aware that public meetings were be- 
ing held in public streets and that the public have come to regard it as part of 
their rights and privileges as citizens. It is doubtful whether, under the com- 
mon law of the land, they have any such right or privilege but, no body can 
deny the defacto exercise of the right in the belief that such a right existed, 
Communis error facti jus (common error makes the law.). This error was 
grounded on the solid substantum of continued practice over the years. The 
conferment of a fundamental right of public assembly would have been an 
exercise in futility, if the Government and the Local authorities could legally 
close all the normal places, where alone, the vast majority of the people 
could exercise the right. ^ 

23 . 40 . Demonstrations 

It is only when political, religious, social or other demonstrations create 
public disturbances or operate as nuisances, or create or manifestly threaten 
some tangible public or private mischief that the law interferes. And, when it 
interferes, it does so because of the evil done and not because of the sentiments 
or purposes of the movement, if not otherwise unlawful. It is lawf^ul to 
provide for dealing with mischief but it is not lawful to go beyond reasonable 
measures and precautions in anticipating it. Private liberty and public tran- 
quility and security must both be kept in view.* 

.A demonstration is a visible manifestation of the feelings or sentiments of 
an individual or a group, it is a communication of one’s ideas to others 
to whom it is intended to be conveyed. It is in effect a form of speech or of 
expression, because speech need not be vocal since signs made by a dumb 
person would also be a form of speech. A demonstration might take the 
form of an assembly and even then the intention is to convey to. the person or 
authority to whom the communication is intended the feelings of the 
group which assembles, it necessarily follows that there arc forms of demon- 
stration which would fall within the freedoms guaranteed by Art. 19 (I) (a) & 
19 (1) (b)- From the very nature of things a demonstration may take various 
forms ; it may be noisy and disorderly, for instance stone-throwing by a crowd 
may be cited as an example of a violent and disorderly demonstration and this 
would not obviously be within .^rt. 19(1) (a) or (b). It can equally be 
peaceful and orderly such as happens when the members of the group merely 
wear some badge drawing attention to their grievances.^ 

23 . 41 . Demonstrations by Govt. Servants 

The validity of R.-4-A. Central. Civil Services (Conduct) Rules, 1955 was 
considered by the Supreme Court in Kameshwar Prasad v. State of Bihar.* 
In that case, the Court held that R. 4-A in the form in which it then stood 
prohibiting any form of demonstration was violative of the Government 
servants' rights under Art. 19 (1) (a) & (b) and should, therefore, be struck 
down. In striking down the rule in this limited way, the Court made it clear 
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that in so far as the said rule prohibited a strike, is could not be struck down 
for the reason that there* was no fundamental right to resort to a strike. In 
other words, if {the rule was invalid against a Government servant on the 
ground that he had resorted to any form of strike specified by R. 4-A, the Go- 
vernment servant would not be able to contend that the rule was invalid 
in that behalf.^ 

In Kameshwar Prasad v. State of Bihtr,^ the impugned rule had 
not been so framed as to single out those types of demonstrations which were 
likely to lead to a disturbance of public tranquillity or which would have 
fallen under the other limiting criteria specified in Article 19 (2). The court 
held that the vice of the rule was that it laid a ban on every type of demons- 
tration and -does not confine itself to those forms of demonstration, which might 
have led to causing a breach of public tranquaillity. The rule was struck down 
as unconstitutional. 

The fact that the citizens of this country have freedom of speech, free- 
dom to assemble peaceably and freedom to form associations or unions docs 
not mean that they can exercise those freedoms in whatever place they 
please. The exercise of those freedoms will come to an end as soon as the 
right of someone else to hold his property intervenes. Such a limitation is 
inherent in the exercise of those rights The validity of that limitation is not 
to be judged by the tests prescribed by sub-Articles (2) and (3) of Article 19. 
In other words the contents of the freedoms guaranteed under Clauses (a), (b) 
and (c), do not include the right to exercise them in the properties belonging 
to others. If it is otherwise right then a citizen of this country in the exercise 
of his right under Clauses (d) and (e) of Article 19 (I) could move about freely 
in a public office or even reside there unless there exists some law imposing 
reasonable restrictions on the exercise of those rights.'* 

There is no fundamental right for anyone to hold meetings in government 
premises. If it is otherwise there is bound to be chaos in the offices. The 
fact that those who work in a public office can go there does not confer on 
them the right of holding a meeting at that office even if it be the most conve- 
nient place to do so. * 

In the above case it was not disputed that the Northern Railway was 
the owner of the premises in question. The fact that the Indian Railways 
were State Undertakings did not affect their right to enjoy their properties in 
the same manner as any private individual may do subject only to such 
restrictions as the law or the usage may place on them. Hence unless it was 
shown that either under law o r because of some usage the railway servants 
had a right to hold their meetings in railway premises, there could not be any 
basis for objecting to the direction given by the General Manager.^ 

The real point was whether the impugned rules framed by Commr. of 
Police Ahmedabad under the Bombay Police Act, violated Article 19(l)(b). 
Rule 7 did not give any guidance to the officer authorised by the Commissioner 
'of Police as to the circumstances in which he could refuse permission to hold a 
public meeting. The Supreme Court said that there was nothing vKrong in 
requiring previous permission to be obtained before holding a public meeting 
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on a public street, for the right which flowed from Article 19 (1) (b) of the 
Constitution was not a right to hold meeting at any place and time. It was a 
right which could be regulated in the interest of all so that all could enjoy the 
right. Since Rule 7 conferred arbitrary powers on the officer authorised by 
the Commissioner of Police was struck down. Section 33(1) of the Bombay 
Police Act in so far as it required prior permission for holding meetings was 
not ultra vires. It must be kept in mind that Article 19 (1) (b), read with 
Article 13, protects citizens against Stale action. It has nothing to do with 
the right to assemble on streets or property without the consent of the owners 
or, occupiers of the private property.^ f 

23.42. Unlawful Assembly 

Like all other rights of assembly does not and cannot exist without 
limitation. The right of assembly is qualified by the concept of unlawful 
assembly. 

Unlawful assembly is defined in Section of the penal code An assembly 
of five or more persons is designated an “unlawful assembly”, if the common 
object of the persons composing that assembly is First -To overawe by 
criminal force, or show of criminal force, the Central or any State Government 
or Parliament or the Legislature of any State, or any public servant in the 
exercise of the lawful power of such public- servant ; or Second. —To resist the 
execution of any law, or of any legal process; or Third. — To commit any 
mischief or criminal trespass, or othc r ofTence ; or Fourth. — By means of 
criminal force, or show of criminal force, to any person, to take or obtain 
possession of any property, or to deprive any person of the enjoyment of a right 
of way, or of the use of water or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or supposed right ; or Fifth. — 
By means of criminal force, or show of criminal force, to compel any person 
to do, what he is not legally bound to do, or to omit what he is legally 
entitled to do. 

An assembly which was not unlawful when it assembled, may subsequen- 
tly become an unlawful assembly. 


FREEDOM OF ASSOCIATION 


SYNOPSIS 

23.43. Freedom of association-Mcaning'of. 

23.44. Political Party. 

23.45. Trade Unions. 

23.46. Right to form association. 

23.47. Right to form association— Not an absolute right. 

23.48. Fulfilling object— Not essential 

23.49. Right of government servants to form association. 

23.43. Freedom of Association— Meaning of. 

Human beings are everywhere members of groups. They are utterly 
dependent on their relations with one another within those groups dependent 
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for their nature, their modes of living, their economic and spiritual sustenance 
and the continuance of their species. An association is a group organised for 
the pursuit of an interest or group of interests in common.^ 

An association is likely to be formed wherever people recognise a like, 
complimentary or common interest sufficiently enduring and sufficiently distinct 
to be capable of more effective promotion through collective action provided 
their differences outside the field of this interest are not so strong as to prevent 
the partial agreement involved in its formation.*^ 

Every organized group, in seeking its own preservation or expansion 
endeavours in various ways to cultivate the common interest. For example, it 
devises symbols of its unity ; it emphasizes the common interest with slogans, 
appellations, of brotherhood, emblems, flags, festivals, parades, processions, 
initiation riles, rallies, intergroup competition and so on, all designed to 
evoke or sustain the esprit dc corps of the members, to make them feel their 
solidarity.^ 

The most natural privilege of men, next to the right of acting for 
himself is that of combining his exertion with those of his fellow creatures and 
of acting in common with them.^ 

The right of association is as inalienable in its nature as the right of 
personal liberty. ‘ It is the right of the individual to pick his own associates, 
so as to express his preferences and dislikes, and to fashion his private life by 
joining such groups as he chooses. Individual freedom is of little worth if it 
does not include the right to associate together for common purposes not pro- 
hibited by law. 

The right of association, like the right of belief, is more than the right 
to attend a meeting : it includes the right to express one’s attitudes or 
philosophies by membership in a group or by affiliation with it or by other 
lawful means.’’ 

“Freedom of association” as Laski said, “is a recognised legal right on the 
part of all persons to combine for the promotion of purposes in which they are 
interested”.'^ The modern State, which is based on the consent of the governed 
and respects the liberty of individuals, is bound by its very nature, to acknow- 
ledge the liberty of individuals to associate with one another, provided that the 
purpose of such association is compatible with its own purpose and well being 
as the general and comprehensive association of all individuals."* 

The right of association is not expressly included in the First Amendment 
to the American Constitution but its existence has always been held to be 
necessary in making the express guarantees of freedom of speech and expression 
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fully meaningrul and the right of association has become a part of the bundle 
of rights protected by the First Amendment.^ 

Article 20 of the Universal Declaration of Human Rights, provides : (1) 
Every one has the right to freedom of peaceful Assembly and Association (2). 
No one may be compelled to belong to an association. 

23 . 44 . Political Party. 

Political party is a group of human beings, stably organized with the 
objective of securing or maintaining for its leaders the control of i government, 
and with the further objective of giving to members of the party, through such 
control, ideal and material benefits and advantages.^ 

Our form of Government is built on the premise that every citizen shall 
have the right to engage in political expression and association. This right is 
enshrined in our (..'onstitution. Exercise of these basic freedoms has been 
through the media of political associations.” Any interference with freedom of a 
party is an interference with the freedom of its adherants.'* 

There is no direct authorization of political parties in our Constitution 
The right to form and belong to political parties can be gathered from othei 
constitutional guarantees such as the right to-assemhic, the rights of free speech, 
right to form associations and the right to vote. 

Government by the people is a progressive institution which seeks to give 
expression and effect to the wisest and best ideas of its members. No statement 
is needed in the declaration of rights to the effect that electors holding certain 
political principles in common may freely assemble, organize themselves into a 
political party, and use all legitimate means to carry their principles of govern- 
ment into active operation through the suffrages of their fellows. Such a right 
is fundamental. It is inherent in the very form and substance of our govern- 
ment, and needs no expression in its constitution. 

A political party is ‘a voluntary association', an association formed of the 
free will and unrestrained choice of those who compose it. No man is com- 
pelled by law to become a member of a political party ; or, after having be- 
come such, to remain a member. He may join such a party for whatever 
reason seems good to him and may quit the party for any cause, good, bad, or 
indifferent, or without cause. A political party is the creation of free men, 
acting according to their own wisdom, and in no sense whatever the creation of 
any department of the government.”® 

23 . 45 . Trade Unions. 

Trade or labour' unions were organized out of the necessities of the 
situation. A single employee was helpless in dealing with an employer. He 
was dependent ordinarily on his daily wages for the maintenance of himself and 
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family. If the employer refused to pay him the wages that he thought fair, he 
was nevertheless unable to leave the employer and resist arbitrary and unfair 
treatment. Union was essential to give labourers opportunity to deal on an 
equality with their employer. They wanted to exert influence upon him and to 
leave him in a body, in order, by this inconvenience, to induce him to make 
better terms with them.^ 

23.46. Right to form association, 

In the case of State of Madras v. /tow, the point, which came up for 

consideration, was decided on the basis that persons forming an Association 
had a right under Article 1^ (1) (c) to see that the composition of the Associa- 
tion continued as voluntarily agreed to by them. That decision was given in an 
appeal from a judgment of the High Court of Madras reported in Ro.v, V. G. v. 
The State of Madras.'"' In the High Court, this principle was clearly formula- 
ted by Kajamaniicr, C. J., in the following words : “The word ‘form’ therefore, 
must refer not only to the initial commencement of the association, but also 
to the continuance of the association as such.” This aspect was recognized 
by the Supreme Court, though not in plain words, in the case of G.K. Ghosh v. 
E. X. Joseph.^ 

In Damayanti v. Union of India.^ it was argued that the right guaranteed 
by Article IV (1) (c) was only to form an association and, consequently, any 
legulation of the aliairs of the Association, after it had been formed would not 
amount to a breach of that right. “It is true’, said Bhargava, J. "that it has 
been held by the Supreme Court that, after an Association had been formed 
and the right under Article 19 (Ij (cj had been exercised by the members for- 
ming It, they had no right to claim that the activities must also be permitted 
to be carried on in the manner they desired but Hindi Sahitya Sammelan Act, 
1962, did not merely regulate the admuiisiration of the atfairs of the 
Society ; what it did was to alter the composition of the Society itself. The 
result of the change in composition was that the memoers, who had voluntarily 
formed the Association, were compelled to act in that Association with other 
members who had been imposed as members by the Act and in whose admission 
to membership they had no say. Such alteration in the composition of the 
Association itself clearly interfered with the right to continue to function as 
members of the Association which was voluntarily formed by the original 
founders. The right to form an association, necessarily implies that the 
persons forming the Association have also the right to continue to be associated 
With only those whom they voluntarily admit in the Association Any law, by 
which members are introduced in the Voluntary Association without any option 
being given to the members to keep them out, or any law which takes away the 
membership of those who have voluntarily joined it, will be a law violating 
the right to form an association. If we were to accept the submission that 
the right guaranteed by Article 19 (1) (c) was confined to the initial stage of 
forming an Association and did not protect the right to continue the Associa- 
tion with the membership either choseu by the founders or regulated by rules 
made by the Association itself, the right would be meaningless because, as 
soon as an Association was formed, a law may be passed interfering with its 
composition, so that the Association formed may not be able to function at all. 
The right can be effective only if it is held to include within it the right to 
continue the Association with its composition as voluntarily agreed upon by 
the persons forming the Association”. 
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m being pro^ted under Article, «(<)» it ^ W «ie' Supreme 
Court that the provision contained to the . Hindi Sani^ . Sammelao Act fo 
reconstituting the Society into the Sammelan was void. Once that section wa« 
declared void, the whole Act becomes ineffective inasmuch as the formation of 
the new Sammelan was the very basis for ail the other provision contained in 
the Act.^ The Act insofar as it interfered with the compositions of the 
Society in constituting the Sammelan, therefore, violated the right of the 
original members of the Society to form an association guaranteed under 
Article 19 (1) (c). 


In Tika Ranyi v. Stale of U. P.^ it was contended that the impugned Act 
and the notification dated 27.9.1954 violated the fundamental right guaranteed 
under Art. 19 (1) (c) which was the right to form associations or unions. It 
was urged that the Cane-growers Co-operative Societies were not voluntary 
organisations but a cane-grower was compelled to become a member of the 
society before be could sell his sugarcane to a factory. 

It was urged that the right to form associations or unions was a positive 
right and in that positive right there was necessarily implied the negative aspect 
which meant that a citizen had the right not to form associations or unions and 
he could not be compelled to become a member of an association or a union 
of a Canegrowers’ Co-operative Society before he could sell his goods to the 
owner of a factory. If the right to carry on business carried with it by 
necessary implication a right not to carry on business, if the right to speak 
freely carried with it by necessary implication the right to refrain from speaking 
at all, the right to form associations or unions also carried with it by necessary 
implication the right not to form associations or unions. “Assuming 
that the right to form an association implied a right not to form an 
association”. Bhagwati, J. said. “It did not follow that the negative right must 
also be regarded as a fundamental right. The citizens of India have many rights 
which have not been given the sanctity of fundamental rights and there was 
nothing absurd or uncommon if the positive right alone was made a funda- 
mental right. The whole fallacy in the argument urged on behalf of the 
pietitioners lay in this that it ignored that there was no compulsion at all 
on any cane grower to become a member of the Cane-growers’ Co-operative 
Society”. 

It was with a view to eliminate unhealthy competition between the cane- 
growers on the one hand and the Cane-growers’ Co-operative .Societies on the 
other and also to. prevent malpractices indulged in by the occupier of a factory 
for the purpose of breaking up the Cane-growers’ Co-operative Society that such 
a provision was made and a notification issued prohibiting the-/occupier of a 
factory from making any purchases from the area except through the Cane- 
growers’ Co-operative Society. It was a reasonable provision made for the 
tenefit of the large number of persons forming the members of the Cane-gro- 
wers’ Co-operative Society and could not be impugned as in any manner viola- 
tive of any fundamental right of the petitioners.^ 

23.47. Right to form association — Not absolute right. 

The Constitution guarantees to all citizens the right to form associations 
or unions.'* But this right though fundamental is not absolute and cannot 
exist without limitation. This guarantee does not affect the operation of any 


1. Damyanti v. Union of India, 1911 SC 966 (912). 

2. 1956 SCR 393 : 1956 SC 676 (708). 

3. Tika Ramji v. State of U. P., 1956 SC 708 (710). 

4 . Constitution of India, Art. 19 (4). 
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eKiBling law in so far as it imposes or prevents the state from making any law 
impo^ag in the interest of the Sovereignty and integrity of India, or 
public order, or morality, reasonable restriction on the exercise of the right 
conferred.^ 

The right to form associations or unions has such wide and varied scope 
for its exercise, and its curtailment is fraught with such potential reactions in 
the religious, political and economic fields that the vesting of authority in the 
executive government to impose restrictions on such right, without allowing the 
ground of such imposition, both in their factual and legal aspects, to be duly 
tested in a judicial inquiry, is a strong element which, must be taken into 
account in judging the reasonableness of the restriction imposed by Article 19 
(2) (b) on the exercise of fundamental right under Art. 19 (1) (c). 

Any restriction on the freedom of association will have ultimately to pass 
the judicial list of reasonableness. 

Government can abridge this right of association in any of the four 
ways, (1) diiectly punishing the fact of membership in a group or asso- 
ciation or the fact of attendance at a meeting of such a group or association ; 
(2) intruding upon the internal organization, or integral activities, of an asso- 
ciation or group : (3) withholding a privilege or benefit from the members of a 
group or association ; and (4j compelling disclosure of a group’s membership 
or of an individual's associationai affiliations. 


The most obvious cases in the fourth category, are those in which govern- 
ment seeks to outlaw an ass sciation or to punish the bare fact of affiliation 
with it. In the^e cases, the i,. )/erning constitutional principle is two fold : First, 
an association or organization cannot be made illegal, whether on a conspiracy 
theory or otherwise, in the absence of a clear showing that the group is 
actively engaged in lawless conduct, or in such incitement to lawless action as 
would itself be punishable as a clear and present danger of harm that more 
speech could not avoid.*' And second, an individual cannot be punished for 
joining, associating with, or attending meetings of, an association or organiza- 
tion unless the association meets the first requirement and the individual is 
shown to have affiliated with ‘it (a) with knowledge of its illegality, and (b) 
with the specific intent of furthering its illegal aims by such affiliation Although 
each of these requirements took time to evolve.^ 

The cases arc easy from one perspective : anonymity has long been 
recognized as absolutely essential for the survival of dissident mo\ements ; the 
glare of a public disclosure, so healthy in other settings, may operate in the con- 
text of protected but unpopular groups or beliefs as a clarion call to ostracism 
or worse. Thus the Court has had little difficulty recognizing, in such classic 
cases as t alley California,^ NAACP v. Alabama ex rel. ruttersonf and 
Shelton v. Tucker,'^ that “compelled disclosure may constitute a restraint on 
freedom of association”. 

Early cases, never quite repudiated, upheld state power to ascertain the 
membership of the Ku KIux Kian'^' *and the Communist^ Party’ Later cases, 


1* Consistutien of India. Art. 19 (4). 

2. Tribe : American Constitutional Law, p. 703. 

3. Ibid. p. 70? ; Noto v. United State, 367 US 290. 

4 . Tfllbe : American Constitutional Law, p. 70 J* 

5. 362 US 60 (64-5). 

6. 357 US 449 (463-5). 

1. 364 US 479. 

8. fhw York ex rel, Bryant v. Zimmerman, 278 US 63. 

9. Communist Party of the U. Sm v. S.A.C.B., 367 US 1. 
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now clearlv representing settled law, refused to permit suspicion of connection 
with the Communist Part to justify compelled disclosure of the membership of 
the NAACP 1 

23.48. Fulfilling object not essential. 

Freedom to form an association does not carry with it the concomitant 
right that such association should be able to fulfil the objects of the 
association.^ 

In All India Bank Employees Association v. National Industrial Tribunal^ 
the point for discussion could be formulated thus : When sub-clause (c) of 
Clause (1) of Article 19 guarantees the right to form associations, is a guarantee 
also implied that the fulfilment of every object of an association so formed is 
also a protected right, with the result tnat there is a constitutional guarantee 
that every association shall eifectively achieve the purpose for which it was 
lormcd with-out interference by law except on grounds relevant to the preserva- 
tion of public order or morality set out in Clause (4) of Art. 19. 

Ayyangar, J., speaking for the Uench said “We are clearly of the opinion 
that this has to be answered in ihe negative. An alfirmative answer would he 
contradictory of the scheme underlying the text and the frame of the seveial 
fundamental rights which arc guaranteed by Part 111 and particularly by the 
scheme of lue seven freedoms or groups of freedoms guaranteed by sub-clauses 
(a) to igj ot Clause (Ij of /vrticle 19. The acceptance of any such argument 
would mean that while in the case of an individual citizen to whom a 
right to carry on a trade or business or pursue an occupation is 
guaranteed uy sub-clause (gj of Clause (1) of Article 19, the validity of a law 
wuicu imposes any restriction on this guaranteed right would have to be tested 
by tue criteria laid down by Clause *(6> of Art. 19, if however he associated 
with another and carried on the same activity— say as a partnership, or as a 
company etc., he obtains larger rights of a dilferent content and with ditferent 
characteristics which include the right to have the validity of legislation restrict- 
ing his activities tested by different standards, viz., those laid down in Clause 
^4^ of Art. 19.” But this position is rendered clearer by the fact that Art 19 
as contiasted with certain other Articles like Arts. 26, 29 and 30 grants rights 
to me citizen as such, and associations can lay claim to the fundamental rights 
guaranteed by that Article solely on the oasis of their being an aggregation of 
citizens, 1. e., in right of the citizens composing the body. As the stream can 
rise no nigner than the source, associations of citizens cannot lay claim to 
rights not open to citizens, or claim, freedom from restrictions to which the 
citizens composing it are subject. 

While the right to form a union is guaranteed by sub-clause (c) the right 
of the members ot the association to meet would be guaranteed by sub-clause 
(bj, their right to move from place to place within India by sub-clause (d), 
their light to discuss their problems mid to propagate their views by sub-clause 
(aj, their right to hold property would be that guaranteed by sub-clause (f) and 
so on — each of these freedoms being subject to su.h restrictions 'as might 
properly ue imposed by Clas. (2) to (6j of Art. 19 as might be appropriate in 
me context. It is one thing to interpret each of the freedoms guaranteed by 
tne several Articles in Fart 111 in a fair and liberal sense, it is quite another to 
read each guaranteed right as involving or including concomitant rights nece- 
ssary to acmeve the object which might be supposed to underlie the grant of 

1. GU)son v. Florida, (1963) 372 US 339. 

2. All India Bank Employees Association v. National industrial Tribunal, 19(2 SC 171 

3. 1962 SC 171. 
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each of those rights, for that construction would, by a series of ever expanding 
concentric circles in the shape of rights concomitant to concomitant rights and 
so on, lead to an almost grotesque result.^ 

There is no doubt that in the context of the principles underlying the 
Constitution and the manner in which its Part III has been framed the guaran- 
tees embodied in it are to be interpreted in a liberal way so as to subserve the 
purpose for which the constitution makers intended them and not in any 
pedantic or narrow sense, but this however does not imply that the Court is at 
liberty to give an unnatural and artificial meaning to the expressions used based 
on ideological considerations.^ 

If the fulfilment of every object for which a union of workmen was for- 
med were held to be a guaranteed right, it would logically follow that a similar 
content ought to be given to the same freedom when applied to a union of 
employers which would result in an absurdity. 

It would be seen that if the right to strike were by implication a right 
guaranteed by sub-clause (c) of clause (I) of Article 19, then the restriction on 
that right in the interests of the general public viz., of national economy while 
perfectly legitimate if tested by the criteria in clause (6) of Article 19, might 
not be capable of being sustained as a reasonable restriction imposed for 
reasons of morality or public order. On the construction of the Article there- 
fore, we have reached the conclusion that even a very liberal interpretation of 
sub-clause (c) of clause (1) of Art. 19 cannot lead to the conclusion that the 
trade unions have a guaranteed right to an effective collective bargaining or to 
strike, either as part of collective bargaining or otherwise. The right to strike or 
the right to declare a lock-out may be controlled or restricted by appropriate 
industrial legislation, and the validity of such legislation would have to be 
tested not with reference to the creteria laid down in clause (4) of Art 19 but 
by totally different considerations’® 

Under the provisions of Forward Contracts (Regulation) Act, 1952, 
transaction in certain named commodities could be entered into,' only by 
associations registered by the Act. The petitions in Raghubir Dayal v. Union 
of India,^ not registered and the argument regarding these provisions infringing 
the freedom to"form associations” was as follows : The Constitution guarantees 
to every citizen the right to form an association. The only limitation which 
might legally be imposed on this right to form an association is that set out in 
clause (4) of Art. 19 viz , by laws which place restrictions based on public order 
or morality. Where the object of the association is lawful, the citizen, through 
that association, and the association itself are entitled, by virtue of the guaran- 
teed right, to freedom from legislative interference in the achievement of its 
object except on grounds germane to public order or moiality. In othei words, 
the freedom guaranteed should be read as extending not ntierely to the forma- 
tion of the association as such, but to the effective functioning of the association 
so as to enable it to achieve its lawful objects. 

Rejecting the argument Ayyangar, J. said ; ‘Tn the first place, Ae restric- 
tion imposed by Section 6 of the Act is for the purpose of recognition and no 
association is compelled to apply to the Government for recognition under that 
Act, An application for the recognition of the association for the purpose of 

1. Ail India Bank Employees Association v. AT. /. Tribunal, 1962 SC 171 (180). 

2* IbU. p. 180. 

3. Ibid. p. 181. 

4. 19a.SC^263(2«9). 
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functioning under the enactment is a voluntary act on the part of the associa- 
tion and if the staiute imposes conditions subject to which alone recognition 
could be accorded or continued, it is a little difficult to see how the freedom to 
form the association is affected unless, of course, that freedom implies or 
involves a guaranteed right to recognition also. Could it be contended that 
t^e is a right in the association guaranteed by the Constitution to obtain 
recognition 

23.49. Right of Government servant to form association 

Fundamental rights guaranteed by Article 19 can be claimed by govern- 
ment servants. There can be no doubt that government servants can be sub- 
jected to rules which are intended to maintains discipline amonest their ranks 
and to lead to an efficient discharge of their duties. Discipline amongst 
government employees and their efficiency may in a sence be related to public 
order. But in considering the scope of clause (4), it has to be borne in mind 
that the rule must be in the interest of public order and must amount to a 
reasonable restriction. 

Rule 4-B Central Civil Services Conduct Rules imposed a restriction on the 
right of the government servants to form issociations and unions. It naturally 
compelled a government servant to withdraw his membership of the service 
association of government servants as soon as recognition accorded to the said 
association was withdrawn or if, after the association was formed, no iccogni- 
tion was accorded to it within six months In other words, the right to 
form an association was conditional by the trustee of the recognition of the 
said association by the government, could this restriction be said to be in the 
interest of public order and could this be said to be reasonable restriction ’’ 
The Supreme Court aasweroi this question in the negative. It is difficult to 
see, said Gajendragadlcar C J., any direct or proximate or reasonable connec- 
tion between the recognition by the government of the association and the 
discipline amongst and the efficiency of the members of the Association. 
Similarly it was difficult to see any connection between recognition and public 
order. 


FEEDOM OF MOVEMENT 


SYNOPSIS 

23 SO. Freedom of movement. 

23.51. Interstate travel. 

23.52. Restriction of right to travel abroad. 

23.53 Domicilary visits. 

23.54. Surveillance. 

23.50. Freedom of movement. 

(d) to move freely throughout the territory Of India.^ 

The freedom of movement is the very essence of our free society, like 
the right of assembly and the right of association, it often makes all other 

1. Raghuhlr Dayal v. Union of India, 1962 SC 263 (270). 

2. O. K. Ghosh v. E. X Joseph, 1963 SC 812 (815), 

3. ConstliuitoH of India, Art 19 (d) 
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rights meaningful knowing, studying, arguing, exploring conversing. ob.serving 
and even thinking. Once the right to travel is curtailed all other rights suffer, 
just as when curfew or home detention is placed on a person.^ 

In moving from state to state a citizen exercises a constitutional right or 
any classification which senses to penalise the exercise of that right 
unless shown to be necessary to promote a compelling governmental interest, is 
unconstitntional.^ 

A California Statute prohibited the transi^oration of indigent per^ns 
across the California border. Declaring the Statute void, Douglas, J. said i 
“A State statute which obstructs or in substance prevent movement must fail. 
The resul t necessarily follows unless perchance a State can curtail the right of 
free movement of those who are poor or destitute. But to allow such an 
exception to be engrafted on the rights of national citizenship would be to 
contravene every conception of national unity. It would also introduce a caste 
system utterly incompatible with the spirit of our system of government. It 
would permit those who were stigmatized by a State as indigents, paupers, or 
vagabonds to be relegated to an inferior class of citizenship. It would prevent 
a citizen because he was poor from seeking new horizons in other States. It 
might thus withold from large segments of our people that mobility which is 
basic to any guarantee of freedom of opportunity. The result would be a 
substantial dilution of the rights of national citizenship, a serious impairment 
of the principles of equality. Since the State statute here challenged involves 
such consequences it runs afoul of the privileges and immunities clause of the 
Fourteenth Amendment 

In the same case, Mr. Justice Jackson emphasising the same aspect said : 
“Any measure which would divide our citizens on the basis of property into 
one class free to move from Slate to State and another class that is poverty- 
bound to the place where it has suffered misfortune is not only at war with the 
habit and custom by which our country has expanded, but is also a short- 
sighted blow at the security of property itself. Property can have no more 
dangerous, even if unwitting, enemy than one who would make its possession 
a pretext for unequal or exclusive civil rights. Where those rights are derived 
from national citizenship, no State may impose such a test, and whether the 
Congress could do so wc are not called upon to inquire.”'^ 

23.51. Inter state travel. 

The right of interstate travel is constitutionally protected under Art. 19 
(1) (d). Freedom to travel throughout India which includes the Freedom to 
enter and reside in any State in the Union or in any Union territory is a basic 
right under the Constitution. This right to travel is an unconditional personal 
right whose exercise may not be conditioned, ’ except in the interest of general 
public or for the protection of the interest of any scheduled tribe." 

23 51-A. Right to travel abroad. 

In Kent v. Dulles,’’ Douglars, J. said that “Freedom of movement across 
frontiers in either direction, and inside frontiers as well was a part of our 

1. Aptkeker v. Secretary State, 12 L cd 2d 992 (1006). 

2. Shapiro v. Thomson 22 L ed 2d 600 (620). 

3. Edwards v. California 86 Led 119 (129-31), 

4. Jagadish Swarup : Human Rights and Fundamental Freedoms, p. 144. 

S* Dund v. Blumsten, 312 (474). 

6. Constitution, Art. 19 (3). 

7. (19S8) 337 US 116: 2 Led 2d 1204. 



The OMutitktton Mta 




iHtfitage. Travel abroad, Hke travel witiiin the country, may be necessary for 
ttvtUhood. It may be as close to the heart of the individual as the choice of 
what he eats, or wears, or reads. Freedom of movement .is basic in our 
scheme of values. What the learned Judge said in regard to freraom of move- 
ment in his country holds good in our country as well.^ 

In Satwani Singh Sawhney v. Assistant Passport Officer,* the Supreme 
Court ruled by majority that the expression “personal liberty” w|iich occurred 
in Art. 21 of the Constitution included the right to travel abroad, and that no 
person could be deprived of that right except according to procedure prescribed 
by law. Since no law had been made by the state regulating or prohibiting 
the exercise of such right ; the refusal of passport was in violation of Art. 21. 
It was also held that the since the discretion with the executive on the matter 
of issuing pass-port was in channelised and arbitrary, it was plainly violative of 
Art. 14 of the Constitution. 

This decision was accepted by Parliament and the infirmity pointed out 
by it was set right by the enactment of the Passport Act, 1967. 

23.52. Restriction on right to tra\ ei abroad. 

In Maneka Gandhi v. Union of Ind’a,^ one of the questions considered 
was “whether the right to go abroad was covered by Articles 19 (1) (a) or (g) 
of the Constitution and it was held that this right could not be regarded as 
included either in Freedom of Speech and expression guarantied under Art. 19 
(I) (a) or as part of the right to carry on trade or business, profession or calling 
guaranteed under Article 19 (I) (g). The right to go abroad is not a guaran- 
teed right under any clause of Art. 19 (1) of the Constitution and that being 
so, Section 10 (3) (c) of the Passport Act, 1967 which authorised imposition on 
the restrictions on the right to go abroad was not bad 

Passport cannot be held to be void as offending Article 19 (1) (a) or (g) 
of the Constitution as its direct and inevitable impact is on the right to go 
abroad and not on the right of free speech and expression or the right to carry 
on trade business, profession or calling.^ 

In Kharak Singh v. State of U. P,** the Supreme Court had occasion to 
consider the validity of Rule 236 of the Police Regulation providing for 
domiciliary visits. The court by majority held the Regulation did not have 
the force of law and it was unconstitutional for the reason that it abridge the 
fundamental right of a person under Art. 21. Regulation 8.36 which was 
in pari materia with Rule 236 for domiciliary visits was held to have the force 
of law by the Supreme Court in Govind v. State,^ and the object of domiciliary 
visits was to see that the person subjected to surveillance was in his homeland 
bad not gone out of it for commission of an offence. 

23.53. Domiciilary visits. 

Domicilary visits mean visit to private dwelling by ofScial persons in 
order to search or inspect. 

1. Maneka Gandhi v, Union of India, 1978 SC 597 (641). 

2. (1967) 3 SCR 325 1967 SC 1836. 

3. (1978) 2 SCR 621 1978 SC 397. 

4. IbU., p.644. 

5. (1964) 1 SCR 382 1963 SC 1293. 

f. 1975 SC 1378. 
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23.54. SurvetllaiKi. 

Discreet surveillance of suspects, habitual and potential offenders, may 
be necessary .-and so the maintenance of history sheet and surveillance register 
may be necessary too, for the purpose of prevention of crime. History shee t s 
and surveillance registers have to be and are confidential documents. Neither 
the person whose name is entered in the register nor any other member of the 
public can have access to the surveillance register. The nature and character 
of the function involved in the making of an entiy in the surveillance register 
is so utterly administrative and non-judicial that it is difficult to conceive of the 
application of the rule of audi alteram partem. Such enquiry as may be made 
has necessarily to be confidential and it necessarily exclude the application of 
that principle. In fact observance of the principles of natural Justice may 
defeat the very object of the rule providing for surveillance.' There is every 
possibility of the ends of justice being defeated instead of being served. It was 
well observed in Re. K {Infants).^ 

“But a principle of judicial inquiry whether fundamental or not, is only 
a means to an end. If it can be shown in any particular class of case that the 
observance of a principle of this sort does not serve the ends of justice, it must 
be dismissed ; otherwise, it would become the-master instead of the servant of 
justice” while it may not be necessary to supply the grounds of belief to the 
person whose names are entered in the surveillance register it may become 
necessary in some cases to satisfy the court when an entery is challenged that 
there are grounds to entertain such belief. 

Surveillance may be intensive and it may so seriously encroach on the 
privacy at a citizen as to infringe his fundamental right to peisonal liberty 
guaranteed by Art. 21 of the Constitution and the freedom of movement guar- 
anteed by Art. 19 (l)(d). That cannot be permitted. So long as surveillance is 
for the purpose of preventing crime, a person whose nameds on the surveillance 
register can have no genuine cause for complaint. 


TO RESIDE AND SETTLE IN ANY PART OF INDIA 


SYNOPSIS 

23.SS Article 19 (1) (e). 

23.36 Extermeat Orders. 

23.55. Article 19 (/) (e). 

(e) to reside and settle in any part of the territory of India ; and 

(5) Nothing in sub-clauses (d) and (e) of the said clause shall affect the 
operation of any existing law in so far as it imposes, or prevent the State from 
making any law imposing, reasonable restrictions on the exercise of any of the 
rights conferred by the said classes either in this interests of the- general public 
or for the protection of the interests of any Schedule Tribe.”'* 

1. Malak Singh y. State of Punlab, 1981 SC 760 (763) Court had summoned the 
2r 1963 AC 201 (238). 

3. MaUt Singh v. State ofPmjab, 1981 SC 760 (763). 

4t Conttitutlon of India, Art. 19 (e) and clause (5). 
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Clause of Art. 19 (S) must be given its full meaning The question whether 
the provisions of the Act provide reasonable safeguards against the abuse of 
the power given to the executive authority to administer the law is not rele- 
vant for the true interpretation of the clause. The Court, will be entitled to 
consider whether the restrictions on the right to move throughout India, i. e.. 
as regards both the territory and the duration- are reasonable or not. The law 
providing reasonable restrictions on the exercise of the right conferred by Art. 
19 may contain substantive provisions as well as proceduraj provisions. 
While the reasonableness of the restrictions has to be considered with regard 
to the exercise of the right, it does not necessarily exclude from the consider- 
ation of the Court the question of reasonableness of the procedural part of 
the law. It is obvious that if the law prescribes five years externment or ten 
years externment. the question whether such period of externment is reason- 
able, being the substantive part, is necessarily for the consideration of the 
Court under cl. (S) Similarly, if the law provides the procedure under which 
the exercise of the right may be restricted, the same is also for the consider- 
ation of the Court, as it has to determine, if the exercise of the right has 
been reasonably restricted.^ By this interpretation the scope and ambit of 
the word “reasonable” as applied to restrictions on the exercise of the right, 
is in any way unjustifiably enlarged. ^ It seems that the narrow construction 
sought to be put on the expression, to restrict the Court's power to consider 
only the substantive law or the point, is not correct. Whether the restrictions 
imposed by a legislature enactment would depend as such upon the procedural 
part of the law as upon its substantive part.^ 

23.56 Externment orders 

In Khare, N B. v. State of Dellu^ Khare was directed by the District Magis- 
trate, Delhi not to remain in the Oblhi District and immediately to remove him- 
self from the Delhi District and not to return to the District. This order was 
parsed under the East Punjah.Public'Safety Act, 1949 and was to be operative 
for three months. By majority the Supreme Court held that the restriction 
was in the circumstances of the case reasonable. 

It is possible to conceive of an Indian citizen being guilty of serious 
prejudicial acts such as espionage and disloyalty to his country in which case 
he may render himself liable to the gravest penalty which the Government 
may think fit by law to impose upon him but it would be repugnant to all 
notions of democracy and opposed to the fundamental rights guaranteed in 
Part HI of the Constitution to order his expulsion from the country, for to 
hold otherwise would be tantamount to destroying the right of citizenship 
conferred by Part 11 of the Constitution. Section 7 of the Influx from Pakis- 
tan (Control) Act, 1949 provided that the Central Government may by order 
direct the removal from India of any person who had committed an offence 
under the Act. The validity of tbi; section was challenged in Ebrahim Vazir 
State of Bombay.* 

The majority held that “A law which subjects a citizen to the extreme 
penalty of a virtual forfeiture of his citizenship upon conviction for a mere 
breach of the permit regulations or upon a reasonable suspicion of having 
committed such a breach could hardly be justified upon the ground that it 


1. Dr. N. B, Khare v. State of Delhi, 1950 S.C. 2tl (213). 

2. Gurbachan Singh v. State of Bombay, 1962 SC 221 (224). 

3. 1950 SC 211. 

4. Ebrahim Vazir v. State of Bombay, 1934 SC 229. 



JUgkt to PrettJhm 






• 

imposed a reasonable restriction upon the fundamental right to reside and 
settle in the country in the interest of the public. The Act purports to cont- 
rol admission into and regulate the movements in India of persons entering from 
Pakistan but section 7 over steped the limits of control and regulation when it. 
provided for removal of a citizen from his own country.' ' 


In State of M. P. v. Bharat Sirgh^ by clause (ii) of the order the respon- 
dent was required to reside within the municipal limits of Jhabra town after 
proceeding to that place on receipt of that order. Under clause (b) of section 
' (1) the State was authorised to order a person to reside in the place where he 
was ordinarily residing and also to require him to go any other area or place 
within the State and stay in that area or place. The Act did not give any oppor- 
tunity to the person concerned of being heard before the place where he was 
to reside or remain The Supreme Court held that clause (b) authorised the 
imposition of unreasonable restrictions in so far as it required any person to 
reside or remain in such place or within such area in Madhya Pradesh as may 
be specified. Shah, J. specking for the Court said : ‘The place selecied may 
be one in which the person concerned may have no residential accommoda- 
tion and no means of subsistence. It may not be possible for the person 
concerned to honestly secure the means of subsistence in the place 
selected’. 


It must be borne in mind that where an Act authorises the District 
Magistrate to deprive a citizen of his fundamental right under Article 19 dXd) 
and (e), and though the obj ' t of the Act and its purpose would undoubtedly 
attract the provisions of Article 19 (5) care must always be taken in passing 
such Acts that they provide sufficient safeguards against casual capricious or 
even malicious exercise of the powers conferred by them. Where a statute 
empowers the specified authorities to take preventive action against the citizen 
it is essential that it should expressly make it a part of the duly of the said 
authorities to satisfy themselves about the existence of what the statute regards 
as condition precedent to the exercise of the said authority. If the statute 
is silent in respect of one such conditions precedents it undoubtedly constitutes 
a serious infirmity which would inevitably take it out of the provisions 
of Art. 19 (5).* 

In the above case the Court held that the result of the infirmity was that 
the Act had left to the unguided and unfettered discretion of the authority 
concerned to treat any citizen as a *goonda\ 

Section 57 of the Bombay Police Act. 1951 is an instance of the State 
taking preventive measures in the interest of the public and for safeguarding 
individual’s rights. The section is plainly meant to prevent a person who has 
been proved to be a criminal from acting in a way which may be a repetition 
of his criminal propensities. In doing so the State may have to curb an indivi- 
dual’s activities and put fetters on his complete freedom of movement and 
residence in order that the greatest good of the greatest number may be con- 
served. The law is based on the principle that it is desirable in the larger inte- 
rests of society that the freedom of movement and residence of a comparatively 
fewer number of people should be restrained so that the majority of the 
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2. State ofM. P. v. BMeo Prasad, 1967 SC 293 (297-8). 

3. Ibid. 299. 

4. 1967 SC 1170. 

5. State of M. P. v. BaUeo Prnsad, 1961 SC 293 (297). 
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iqOMnijiiluty may move and live in peace and harmony and cany on their pe^« 
faltivooationff wnffamellad by any fear or threat of violence to their person 
or property.^ 

In Gurbachan Singh v. State of Bombay^ Section 27 (1) of the Cit]^ of 
Bombay Police Act was under challenge and the court upheld the Constitu* 
tionality of that Section. Mukherjea, J. said that the “law was certainly an 
extraordinary one and had been made only to meet those exceptional cases 
where no witnesses for fear of violence to their person or property were 
willing to depose publicily against certain bad characters whose presence in 
certain areas constituted a menace to the safety of the public residing 
therein. 

In Bhagu Bhai v. District Magistrate^ a the words ‘no witnesses’ were 
emphasised as supporting the arguments that unless all the witnesses before 
the police were unwilling to give evidence in open court the provisions of 
section 56 of the Bombay Police Act could not be taken recourse to. Expla- 
ining the passage the Supreme Court said : ‘The learned Judge did nor mean 
to lay down and we do not understand him as having laid down that unless 
each every witness is unwilling to give evidence in open court the provisions of 
section 56 are not available to the Police’. 

Section 20 of the Suppression of Immoral Traffic in Women and Girls 
Act, 1956 imposes restriction girls and women leading a life'of prostitution. In 
State ufU.P. v. ^Kaushaliya-* the question was does section 20 of the Act impose 
reasonable restrictrictions on the exercise of the fundamentaliright of the pros- 
titutes under Art. 19 (1) (d) and (e) of the Constitution in the interests of the 
general public. Under Art. 19 (1) (d) the prostitute has a fundamental right 
to move freely throughout the territory of India ; and under sub-cl. (e) there- 
of to reside and settlO in any part of territory of India. Subba Rao, J. said, 
‘Under S. 20 of the Act the Magistrate can compel her to remove herself from 
the place where she is residing or which she is frequenting to places within 
or without the local limits of bis jurisdiction by such route or routes and 
within such time as may be specified in the order and prohibit her from re- 
entering the place without his permission in writing. This is certainly a 
restriction on a citizen’s fundamental right under Art 19 (1) (d) and (e) of the 
Constitution. Whether a restriction is reasonable in the interests of the gene- 
ral public cannot be answered on a priori reasoning; it depends upon the 
peculiar circumstances of each case’. 

The reasonableness of a restriction depends upon the values of life in a 
society, the circumstances obtaining at a particular point of time when the 
restriction is imposed, the degree and the urgency of the evil sought to be 
controlled and similar others. If in a particular locality the vice of prostitu- 
tion is endemic degrading those who live by prostitution and demoralising 
others who come into contact with them, the Legislature may have to impose 
severe restrictions on the right of the prostitute to move about and to live in 
a bouse of her choice. If the evil is rampant, it may also be necessaty to 
provide for deporting the worst of them from the area of their operation. The 
magnitude of the evil and the urgency of the reform may require such drastic 
remedies. It cannot be gain said that the vice of prostitution is rampant in 
various parts of the country There cannot be two views on the question of 
its control and regulation. One of the objects of the Act is to control the 
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growing evil of prostitutioa in public places. Under section 20 of the Act 
the freedom of movement and residence are regulated, an effective and safe 
judicial machinery is provided to carry out the objects of the Act. The said 
restrictions placed upon them are certainly in the interests of the general 
public and, as the imposition of the restrictions is done through a judicial 
process on the basis of a clearly disclosed policy, the said restrictions are 
clearly reasonable.^ 

“If the presence of a prostitute in a locality within the jurisdiction of a 
Magistrate has a demoralising influence on the public of that locality, having 
regard to the density of population, the existence of schools, colleges and 
other public institutions in the locality and other similar causes,'’ Subba Rao, 
J, said “we do not see how an order of deportation may not be necessary to 
curb the evil and to improve the public morals. Once it is held -that the 
activities of a prostitute in a particular area, having regard to the conditions 
obtaining therein, are so subversive of public morals and so destructive of 
public health that it is necessary in public interest in to deport her from 
that place, we do not see any reason why the restrictions should be held 
to be unreasonable. Whether deportation out of the jurisdiction of 
Magistrate is necessary or not depends upon the facts of each ca.se and the 
degree of the demoralising influence a particular prostitute is exercising in a 
particular locality. If in a particular case a Magistrate goes out of the way 
and makes an order which is clearly disproportionate to the evil influence 
exercised by a particular prostitute, she has a remedy by way of revision to an 
appropriate court.”® 

Under Section 20 of the Suppression of Immoral Traffic in Women and 
Girls Act, 1956, Magistrate if it appears to him that a particular girl or 
women was a prostitute and that it was necessary in the interests of the 
general public that such woman or girl should be required to remove herself 
therefrom and be prohibited from entering the same, he shall require her to 
remove herself within a period specified, from the place to whether within or 
without the local limits of his jurisdiction. The Act was concerned to serve a 
public social purpose. 

In State of U. P. v. Kaushailiya^ the Magistrate order was challenged 
and Subba Rao J . said : “No right can be more important to a person than 
the right to select his or her home and to move about in the manner he or she 
likes. Even a depraved woman cannot be deprived of such a right except for 
good reasons.” It was argued that the policy disclosed by the Act offended 
Art. 14 of the Constitution. Rejecting this contention the court observed that 
the differences between a woman who was a prostitute and one who was not 
certainly justify their being placed in different classes. So too, there were 
obvious differences between a prostitute who was a public nuisance and one 
who was not. A prostitute who carried on her trade on the sly or in the 
unfrequented part of the town or in a town with a sparse population may 
not be so dangerous to public health or morals as a prostitutes who lived in a 
busy locality or in an over-crowded town or in a place within the easy reach 
of public institutions like religions and educational institutions. Though both 
sell their bodies the latter is far more dangerous to the public, particularly 
to the younger generation during the emotional stage of their life. Their 
freedom of uncontrolled movement in a crowded locality or in the 

1. State of U.P. V. Kaiahailaya ,1964 SC 416 (422). 

2. iM4. 9.416(422). 

3. 1964 SC 416 (421^ 
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vicinity of public institutions not only helps to demoralise the public morals 
but, what is worse, to spread diseases not only effecting the present genera^ 
tion, but also the future one. Such trade in public may also lead u 
scandals and unseemely broils. There are, therefore, pronounced and 
real differences between a woman who is a prostitute and one who is not, 
and between a prostitute, who does not demand in public interests any restric- 
tions on her movements and even deportation. The object of the Act, is not 
only to suppress immoral traflSc in women and girls, but also to improve public 
morals by removing prostitute from busy public places in the vicinity of 
religious and educational institutions. The differences between these two 
classes of prostitues have a rational relation to the object sought to be achi- 
eved by the Act. Section 20, in order to prevent moral decadence in a busy 
locality, seeks to restrict the movements of the second category of prostitutes 
and to deport such of them as the peculiar methods of their operation in an 
area may demand.* 

In Begum v. State'^ the Bombay Court had to consider the same ques- 
tion. It held that provisions of section 20 of the Act would not be hit by 
Art. 14 of the Constitution, though it held that the provisions of section 20 
of the Act which enabled a Magistrate to direct a prostitute to remove herself 
from the place where she was residing to a place without the local limits of 
his jurisdiction was unreasonable restriction upon the fundamental right 
guaranteed under Art. 19 (I) (d) and fe) of the Constitution. The Supreme 
Court agreed with the High Court in so far as it held that the section did not 
oflSend Art. 14 of the Constitution but it did not accept the view expressed 
by it in respect of Art. 19 (1) (d) and (e) thereof. 


: TO PRACTICE ANY PROFESSION OR CARRY ANY OCCUPATION 

TRADE OR BUSINESS 


SYNOPSIS 

23.57 Freedom to carry a business etc , 

23.58 Calling or occupation. 

23.59 Right to work. 

23.60 Profession. 

23.61 Medical Profession. 

23.62 Legal Profession. 

23.63 Business, Trade. 

23.64 Gambling. 

23.65 Trade in Liquor. 

23.66 Freedom to contract. 

23.67 Contract with Government. 
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2). 68 * State monopoly. 

23.69 Nationalization. 

23.70 Monopolies. 

23.71 Marketing Legislation. 

23.72 Licensing. 

23.73 Restrictions on the right to carry on business. 

23.74 Restriction and Prohibition. 

23.75 Black marketing. 

23.76 Industries. 

23.77 Right to close business. 

23.78 Price fixation. 

23.79 Price control. 

23.80 Loss to producer. 

23.81 Price Permits. 

23.82 Price fixation— guidelines. 

23.83 Price fixation on zonal basis. 

23.84 Minimum wages. 

23.85 Sales Tax. 

23.57. Freedom to carry on business etc. 

(g) to practise any profession,. or to carry on any occupation, trade or 
business.^ 

23.58, Calling or Occupation. 

The Constitution guarantees that every person shall have freedom 
to choose his occupation to the extent ihat it does not interfere w'ith 
the public welfare. An occupation is a continuous activity in which an indi- 
vidual engages in order to maintain his own livelihood. In addition an 
occupation is by nature an activity apportioned by social functions through 
which one contributes to the continuity and development of society ; and, as 
the locus where each person fulfils his personally endowed individuality, it 
also has an inseparable relationship to the personal worth of the individual. The 
reason why the constitution has guaranteed freedom to select an occupation as 
one of the fundamental human rights may also be said to lie in this charac- 
teristic and the significance of occupation in modern society. An occupation 
must be ficc not only with respect to independent choice that is to say in 
commencing continuing and abandoning an occupation but also free, in princi- 
ple, with respect to performance itself in the chosen occupation that is, the 
form and content of occupational activities. Therefore, the provision should 
be interpreted to include not only freedom to choose an occupation in the 
narrow sense, but also a guarantee '»f freedom of occupational activity.- 

23.59 Right to work. 

The right to work for a living in the common occupation of the commu- 
nity is of the very essence of the personal freedom and opportunity. The right 
to earn a livelihood by following the ordinary occupations of life is protected 
by the Constitution. Liberty means more than freedom from servitude and the 
constitutional guarantee is an assurance that the citizen shall be protected in 
the right to use his powers of mind and body in any lawful calling.^ 

l. Constitution. \9 

2 CCL Cases p. 286 

3. Smith V. Taxet. 53 L cd. 1129 ; Terrace v. Thompson. 68 L cd 25S ; Re Griffiths. 37 
L ed 2d 910; Examining Board of Engineers v. Deoters. 49 L ed 2d 65^ 
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The guarantee is subject to the provisions of Article 19 (b) of fh 
Constitution. There will be no arbitrary deprivation of the right of citizen 
to pursue a lawful calling, business or profession when the exercise of that 
right is forbidden because of a failure to comply with conditions prescribed by 
the state to protect society ; and the power of the state in providing for the 
general welfare authorises it to make an enforce such regulations as in its 
judgment will secure or tend to secure the people against the consequences alike 
of ignorance and incapacity and deception and fraud. ^ 


23 <i0. Profession. 


Indeed, because an occupation is in essence a social and, moreover, 
principally an economic activity, and by its nature something in which mutual 
social relations are great the demand for regulation by public authority is 
strong. Thus recognition under Art. 19 (6) of the Constitution of freedom of 
occupational choice with the reservation to the extent that the State may make 
any law imposing in the interests of the genial public reasonable 
restrictions on the exercise of the right to carry on any occupation or to 
make any law relating to the technical qualifications for carrying on any 
occupation. 

An occupation is a social activity within which the necessity for some 
sort of restriction is inherent But because its type, nature, content and social 
significance and effects are extremely vai legated and the social reasons and 
aims demanding such restrictions also are of infinite variety their importance 
also takes every kind of form and type in response to each situation. Some 
restrictions may totally forbid private persons from carrying on certain occu- 
pation, making these the monopoly of national or state government. Some 
may permit an occupation only to jiersons who fulfil certain fixed conditions 
and depending on circumstances proceed further to impose the duly upon these 
persons of performing and continuing these occupations. Others, while per- 
mitting freedom to commence, continue and abandon an occupation, regulate 
the manner in which it is carried out. 


The State is not prevented from making any law relating to the profession- 
al or technical qualifications necessary for practising any profession or carrying 
on any occupation, trade or business.® 

It is undoubtedly the right of every citizen in a democracy to follow any 
lawful calling, business or profession he may choose, subject only to such res- 
trictions as are imposed upon all persons of like age, sex and condition. This 
right may in many respects be considered as a distinguishing feature of our 
republican institutions. Here all vacations arc open to everyone on like 
conditions. All may be pursued as sources of livelihood, some requiring years 
of study and great learning for their successful prosecution. The interest, or 
as it is sometimes termed, the estate acquired in them, that is, the right 
to continue their prosecution, is often of great value to the possessors, and 
cannot be arbitrarily taken from them, any more than their real or personal 
property can be thus taken. But there is no arbitrary deprivation of such 
right where its exercise is not permitted because of a failure to comply with 
conditions imposed by the State for the protection of society. The power of 
the State to provide for the general welfare of its people authorizes it to pres- 
cribe all such regulations as in its judgment will secure or tend to secure them 
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against the consequences of ignorance and incapacity as well as of deception 
and fraud. As one means to this end it has been the practice from time 
immemorial, to exact in many pursuits a certain degree of skill and learning 
upon which the community may confidently rely, their possession being gene- 
rally ascertained upon an examination of parties by competent persons, or 
inferred from a certificate to them in the form of a diploma or licence from an 
institution established for instruction on the subjects, scientific and otherwise 
with which such pursuits have to deal. The nature and extent of the quali- 
fications required must depend primarily upon the judgment of the State as to 
their neejssity. If they are appropriate to the calling or profession, and 
attainable by reasonable study or application, no objection in their validity can 
be raised because of their stringency or difficulty. It is only when they have no 
relation to such calling or profession, or are unattainable by such reasonable 
study and application, that they can operate to deprive one of his right to 
pursue a lawful vocation.^ 

23 61 . Medical Profession. 

Few professions require more careful preparation by one who seeks to 
enter it than that of medicine. It has to deal with all those subtle and 
mysterious influences upon which health and life depend and requires not only 
a knowledge of the properties of vegetable and mineral substances but of the 
human body in all its complicated parts, and their relation to each other, as 
well as their influence upon the mind. The physician must be able to detect rea- 
dily the presence of disease, and prescribe appropriate remedies for its removal. 
Everyone may have occasion to consult him, but comparatively few can judge of 
the qualifications of learning and skill which he possesses. Reliance must be 
placed upon the assurance given by his licence, issued by an authority compe- 
tent to judge in that respect, that he possesses the requisite qualifications. Due 
consideration, therefore, for the protection of society may well induce the State 
to exclude from practice those who have not such a licence, or who are found 
upon examination not to be fully qualified. The same reasons which control 
in imposing conditions, upon compliance with which the physician is allowed 
to practice in the first instance, may call for further conditions as new modes 
of treating disease are discovered, of a more thorough acquaintance is obtained 
of the remedial properties of vegetable and mineral substances, or a more 
accurate knowledge is acquired of the human system and of the agencies by 
which it is affected.* 

It would not be deemed a matter for serious discussion that 
a knowledge of the new acquisitions of the profession, as it from time to time 
advances in its attainments for the relief of the sick and suffering, should be 
required for continuance in its practice. No one has a right to practice medi- 
cine without having the necessary qualifications of learning and skill, and 
whoever assumes, by offering to the community his services as a physician that 
he possesses such learning and skill, shall present evidence of it by a certificate 
or licence from a body designated by the State as competent to judge of 
his qualifications.* It is of high importance to the Community that health, 
limb and life should not be left to the treatment of ignorant pretenders and 
charlatans.* , 


1. Jagdish Svrarup’s Human Rights and Fundamental Freedoms, p. 1S4. 

2. Ibid. p.i5A. 

3. Dent v State of West VirgMa, 32 L ed 623 (625). 

4. Hawker v. State of Hew York, 42 L ed 1002 (1005). 
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Character is as important a qualification as knowledge and the legislature 
may prescribe that evidence of good character should be furnished. Persons 
destitute of the moral qualification required, should not have the opportunity 
to enter professionally the families of the worthy but unsuspecting and be 
admitted to the secrets which the sick chamber must often entrust to 
them. I 

The Medical Council of India constituted under the Medical Councils 
Act, 1956 prescribes the minimum standards of medical indication acquired for 
granting recognised medical qualification by Universities. The ^ct has pres- 
cribed the standards of professional conduct and a code of ethics for medical 
practitioner. It requires medica^practitioners to get themselves enrolled on a 
state medical register and persons other than those who are so enrolled are 
prohibited from practising medicine in any State. 

23 62. Legal Profession. 

In our country the law relating to legal practitioners is contained in the 
Advocates .\ct. Subject to the provisions of the Act and the Rules framed 
thereunder a person shall be qualified to be admitted as an advocate if he is a 
citizen of India, has completed the age of twenty-one years, has obtained a 
degree in law, has undergone a course of training in law and has passed an 
ei^amination. He should also fulfil such other conditions as may he specified in 
Rules. 

For carrying on the honourable profession of law, it is essential that 
certain standards should be maintained. To maintain such standards a certain 
amount of moral and intellectual background and equipment would be absolu- 
tely necessary. The recognised method of testing for such intellectual and 
moral background is a training in a University. The existence of a degree in 
Arts or Science cannot therefore, be regarded at any thing extraneous to the 
practice of the profession of law, or in any way arbitrary or beyond what is 
required in the interest of the public.’’ 

The word ‘practice' as applied to a legal practitioner includes, in the 
absence of any limiting or restrictive context, both the functions of acting and 
pleading.’’ 

An' advocate designated as senior advocate is in the matter of his practice, 
subject to such restrictions as the Bar Council of India may, in the interest of 
the legal profession prescribe.^ One of such restriction is that a senior 
advocate shall only plead and not act. 

Except as otherwise provided in the Advocates Act or in any other law 
for the time being in force no person shall be entitled to practise in any court 
or before any authority of persons unless he is enrolled as an advocate under 
the Act.’’ The Industrial Disputes Act is a special piece of legislation and it 
will prevail over the Advocates Act.° 


1. Hawker v. Stale of New York, 42 Led 1002 (lOOS). 
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3. Aswini Kumar v. Arbinda Bose, 1932 SC 369 (377) per Patanjali Shastri, J. 
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It is no doubt well settled that where a citizen complains of the violation 
of fundamental rights contained in sub-clause (g) of clause (I) of Article 19 or 
for that matter in any of sub-clauses (a) to (g) thereof, the onus is on the State 
to prove or justify that the restraint or restrictions imposed on the fundamental 
rights under clauses (2) to (6) of the Article are reasonable.^ 

As far back as 1955 the Supreme Court in Saghir Ahmad v. State of 
U. P.,* made this position very clear and observed as follows : — 

“There is undoubtedly a presumption in favour of the con.stitutiona- 
lity of a legislation. But when the enactment on the face of it is found to 
violate a fundamental right guaranteed under Article l9(l)(g)or the 
Constitution, it must be held to be invalid unless those who support the 
legislation can bring it within the purview of the exception laid down in 
clause (5) of the Article. If the respondents do not place any materials 
before the Court to establish that the legislation comes within the per- 
missible limits of clause (6), it is surely not for the appellants to prove 
negatively that the legislation was not reasonable and was not conducive 
to the welfare of the community”. 

A similar view was t.tken in Molumvnud Faruk v. Statt of Madhya 
Pradesh,* where the Supreme Court, speaking through Shah, J. reiterated the 
position mentioned abo\c in the following words ; 

“When the validity of a law placing restriction upon the exercise of 
fundamental rights in Article 19 (1) is challenged, the onus of proving to 
the satisfaction of the Court that the restriction is reasonable lies upon the 
State”. 

In Lakshmi Khandsari v. Siite of UP,* the Court fully agreed with the 
contention that where there is a clear violation of Article 19 (1) (g), the State 
has to justify by acceptable evidence, inevitable consequences or sufficient 
materials that the restriction whether partial or complete, is in public interest 
and contains the quality of reasonableness. 

It is abundantly clear that fundamental rights enshrined in Part III of the 
Constitution are neither absolute nor unlimited but are subject to reasonable 
restrictions which may be imposed by the State in public interest under clauses 
(2) to (6) of Article 19. As to what are reasonable restrictions would naturally 
depend on the nature and circumstances of the case, the character of the statute, 
the object which it seeks to serve.® 

23.64. Gambling. 

There are certain activities which can under no circumstances be regarded 
as trade or business or commerce although the usual forms and instruments are 
employed therein. To exclude these activities from the meaning of those words 
is not to cut down their meaning at all but to say only that they are not within 
the true meaning of those words.® 


1. Lakshmi Khandsari v. State oj U. P., (1981) 2 SCC 600 (609) : 1981 SC 872 (880). 

2. 1954 SC 728 : (1955) 1 SCR 707. 

3. 1970 SC 93 : (1969) 1 SCC 853. 

4. 1981 SC 872 (880). 

5. Laxml Khandsari v. State of U. P., 1981 SC 872 (880). 

6. State of Bondtay v. Chamarbaagwala, 1957 SCR 874 : 1957 SC 699 (718). 
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In Chamarbaugwala case^ the contention was that the restriction imposed 
by the Bombay Lotteries and Prize Competition Control and Tax Act, 1948 on 
the trade or business of promoting a prize competition contravened the funda- 
mental right guaranteed. Rejecting the contention Das, C. J. said : “It is 
difficult to accept the contention that those activities which encourage a spirit 
of reckless propensity for making easy gain by lot or chance, which lead to the 
loss of the hard earned money of the undiscerning and improvident common 
man and hereby lower his standard to living and drive him into a chronic state 
of indebtedness and eventually disrupt the peace and happiness of his humble 
home could possibly have been .intended by our Constitution "makers to be 
raised to the status of trade, commerce or intercourse and to be made the sub- 
ject matter of a fundamental right guaranteed by Art. 19 (1) (g).” 

“We find it difficult” said the Judge “to persuade ourselves that gambling 
was ever intended to form any part of this ancient country's trade, commerce or 
intercourse to be declared as free under Art. 301. It is not our purpose nor is 
it necessary for us in deciding this case to attempt an exhaustive definition of 
the word a “trade” “business” or “intercourse”. We -are, however, clearly of 
opinion that whatever else may or may not be regarded as falling within the 
meaning of these words, gambling cannot certainly be taken as one of 
them. We are convinced and satisfied that the real purpose of Arts. 19 (1) (g) 
and 301 could not possible have been to guarantee or declare the freedom of 
gambling”. Gambling activities from their very nature and in essence are extra- 
commercium although the external forms, formalities and instruments of trade 
may be employed and they are not protected either by Art. 19(l)(g) or Art. 301 
of our constitution.^ 

A prize competition for which a solution is prepared before band is 
clearly a gambling prize competition, for the competitors are only invited to 
guess what the solution prepared beforehand by the promoters might be. or in 
other words, as Lord Hewart, C. J. observed in Coles v. Odhutns Press Ltd.,-* 
“the competitors are invited to pay certain number of pence to have the oppor- 
tunity of taking blind shots at a hidden target.” 

The prize competitions for which the solution was determined by lot, was 
necessarily a gambling adventure. 

Nor has it been questioned that the third category, which comprised “any 
other competition success in which does not depend to a substantial degree 
upon the exercise of skill”, constituted a gambling competition. At one time 
the notion was that in order to be branded as gambling the competition must 
be one success in which depended, entirely on chance. 

A competition in order to avoid the stigma of gambling must depend to 
a substantial degree upon the exercise of skill. Therefore, a competition success 
wherein does not depend to a substantial degree upon the exercise of skill is 
now recognised to be of a gambling nature.^ 

23.65. Trade in Liquor 

Trade in liquor has historically stood on a difierent footing from other 
trades. Restrictions which are not permissible with other trades are lawful 


1. 1957 SC 699. 
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and reasoftable so far as the trade in liquor is concerned. That is why even 
prohibition of the trade in liquor is not only permissible but is also reasonable. 
The reasons are public morality, public interest and harmful and dangerous 
character of the liquor. The State possesses the right of complete control 
over all aspects of intoxicants, viz., manufacture, collection, sale and consump- 
tion. ^ 

The state has the power to enforce an absolute prohibition of manufac- 
ture or sale of intoxicating liquor. Art. 47 of the Constitution states that the 
State shall endeavour to bring about prohibition of the consumption except for 
medicinal purposes of intoxicating drinks and of drugs which are injurious to 
health. In Balsara's^ case it was held that absolute prohibition of manufacture 
or sale of liquor was permissible and the only exception was for medicinal 
preparations. The concept of interest right of citizens to do business in liquor 
is anti-ethitical to the power of the state to enforce prohibition laws in respect 
of liquor. 

In Crowley's case'* the United States Supreme Court said : “There is 
no inherent right in a citizen to sell intoxicating liquors by retail (it is not a 
privilege of a citizen of the State or of a citizen of the United States). As it is 
a business attended with danger to the community, it may be entirely prohi- 
bited, or be permitted under such conditions as will limit to the utmost its evil. 
The manner and extent of regulation rest in the discretion of the governing 
authority.’’ 

The Supreme Court in State of Assam v. Kedwai* held that no person 
had any absolute right to sell liquor and in Bharucha's-' case it was said, that 
there was no inherent right of a citizens to carry on trade in intoxicating 
liquors. 

The state has the exclusive right or privilege to manufacture and sell 
liquor. The slate grants such rights or privilege in the shape of a licence or 
a lease. The state has the power to hold a public auction for grant of such 
right or privilege and accept payment of a sum in consideration of grant of 
licence or lease." 

There is no fundamental right to do trade or business in intoxicants. 
The state under its regulatory powers has the right to prohibit absolutely 
every form of acting in relation to intoxicants, its manufacture, storage, export, 
import sale and possession. In all their manifestations, their rights are rested 
in the state and indeed without such vesting there can be no effective regulation 
of various forms of activities in relation to intoxicants.'^ 

Properly speaking, there can be a monopoly only when a trade which 
could be carried on by all persons is entrusted by law to one or moie persons 
to the exclusion of the general public. Such can not the case with the 

1. Narshirwar v. State of Madhya Pradesh, 1975 SC 360 (366) ; State of Bombay v. F.N 
Balsara, 1951 SCR 68 : 1951 SC 318. 

2. Stale of Bombay v. Balsara, 1951 SCR 68 : 1951 SC 318. 

3 Crowley v. Christensen, 34 L ed 620 ; Cooverjee Bharucha v. Excise Commr., 1954 
SC 220 (223). 

4. 1957 SCR 295 ; 1957 SC 414. 

5. Cooverjee Bharucha v. Excise Commr., 1954 SCR 873 : 1954 SC 220 ; Narshirwar v. 
State of Madya Pradesh, 1975 SC 360 (363). 

6. Narshinar v. State i f Madhya Pradesh, 1975 SC 360 (367) ; Slate of Bombay v. F N. 
Balsara, 1951 SCR 682 : 1951 SC 318. 

7. nU^p. 365 
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business of liquor. Elimination and exclusion from business is inherent in 
the nature of liquor business and it will hardly be proper to apply to such a 
business principles applicable to trades which all could carry. > 

When every member of the public who wishes to carry on trade in liquor 
is inverted to make bids and when the contract is thrown open to •public 
auction, it can not be said that there is exclusion of competition and thereby 
a monopoly is created. 

In State of Bombay \ F. N Balsoro^ the constitutional validity of the 
Bombay Prohibition Act (XXV of 1949) in so far as it restricted^the possession 
and sale of foreign liquor was impugned on the ground that it was an encro- 
achment on the field assigned to the Dominion Legislature under Entry 19 of 
List 1. Under Entry 31, List H to the Seventh Schedule of the Government 
of India Act, 1935, the Provincial Legislature had the power to make laws in 
respect of intoxicating liquor that is to say the production, manufacture, 
possession, transport, purchase and sale of intoxicating liquors. The corres- 
ponding entry in the Constitution of India is List II Entry 8 which is in identical 
terms. The plea that was taken was that List I, Entry 19 conferred the 
power on the Dominion Legislature to make laws with respect to import, 
export across customs frontier and as such the State Law restricting possession 
and sale of foreign liquor encroached upon the field of Dominion Legislature. 
The Supreme Court held that the words _‘posscssion and sale’ occurring in 
Entry 31 List II must be read without any qualification. In considering the 
meaning t>f the words ‘intoxicating liquor’ set out in Entry 31 of List II, 
Gwyer, C, J. in Bhoia Prasad v. King, Emperor,^ stated as follows : “A power 
to legislate with respect to intoxicating liquors could not well be expressed in 
wider terms.” Again the learned Chief Justice observed : — 

“It is difiScult to conceive of legislation with respect to intoxicating 
liquors and narcotic drugs which did not deal in some way or other 
with their production, manufacture, possession, transport, purchase or 
sale ; and these words seem apt to cover the .whole field of possible 
legislation on the subject.” 

In Naskirwar v. The State of Madhya Pradesh,^ Chief Justice Ray, held 
that the State Legislature was authorised to make a provision for public 
auction by reason of power contained in Entry 8 of List II of the Constitution. 
The decision negatived the concept of inherent right of citizen to do business 
in liquor. The Supreme Court gave three principal reasons to hold that there 
was no fundamental right of citizen to carry on trade or to do business in 
liquor. First, there was the police power of the State to enforce public mora- 
lity, to prohibit trades in noxious or dangerous goods. Second, there was 
power of the State to enforce an absolute prohibition of a manufacture or sale 
of intoxicating liquor. Art. 47 stated that the State shall endeavour to bring 
about prohibition of the consumption except for medicinal purpose of intoxi- 
cating drinks and of drugs which are injurious to health. Third, the history 
of excise laws showed that the State had the exclusive right or privilege of 
manufacture or sale of liquor. After pointing out the three -principal reasons, 
the Court followed the decision in State of Bombay v. F. N. Baisora^ holding 
that absolute prohibition of manufacture or sale of liquor was permissible and 
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the only exception could be fpr medicinal preparations. In the context, it was 
clear that the decisions proceeded on the basis that the word .‘intoxicating 
liquor’ was not confined to potable liquor alone but would include all liquor 
which contained alcohol. 

In Bahara's case (supra) after explicitly approving of the definition of 
word ‘liquor’ in various Abkari Acts, in the Provinces of India, the Court had 
held that liquor would not only cover alcoholic liquor which was generally used 
for beverage purposes and produced intoxication but'would also include liquids 
containing alcohol. 

Cooverjee B. Barucha v. Excise Commissioner and Chief Commissioner, 
Ajmer f related to an auction sale of liquor shop under the Excise Regulations 
Act, 1915. It was held that licence may be restricted and that the restriction 
must be in regard to the sale of liquor and that there may be absolute prohi- 
bition of the sale of liquor. The Court also took into account the public expedi- 
ency and public morality and police power of State to regulate business and 
mitigate evils. 

In Mjs. Guruswamy & Company v. State of Mysore^ the auction related 
to exclusive privilege of selling toddy from certain shops. The Court held 
that the action enabled the licensee to sell the toddy and the licensee paid 
what he considered to be the equivalent value of the right. State «] Orissa v. 
Harinaray m Jaisx’ai,'-' related to sale by public auction of the exclusive privi- 
lege of se'ling country liquor in retail shops, Amar Chandra Collector of 
Excise, I'ripura,'^ also related to the cancellation of the licence by the Excise 
Collector to establish warehouse for the storage in bond and wholesale vend 
of country spirit by import and for supply to the excise vendors in the territory 
of Tripura. In Mar Shankar v Dy. Excise and Taxation Commr Chandrachud, 
J. speaking for the I ourt stated “In our opinion the true position governing 
dealings in intoxicants is as stated and reflected in the Constitution Bench 
decision of this Court in the State of Bombay v. F N. Balsam (supra) 
Cooverjee B Bharacha v The Excise Commr and the Chief Commr , Ajmer, 
(supra) .S’/arc of Assam'/. i.N . Kidwo’, Commr of Hills Division and Appeals, 
Shillong j’ Nagendra Nath v. Commr. of Hills Division and Appeals, .issam.’’ 
Amar Chandra v. Collector < f Excise. G vt. of Tripura.'^ and State of Bombay 
V. R. M, D. Chamarbaugwala, ' as interpreted in State of Orissa v. Harinarayan 
yaiswa/**’ and N ishirwar v. State of Madhya Pradesh,^ ^ There is no funda- 
mental right to do trade or business in intoxicants. The State under its 
regulatory powers, has the right to prohibit absolutely every form of activity 
in relation to intoxicants its, manufacture, storage, export, import, sale and 
possession.” After considering all the decisions of five Constitutional benches, 
Chandrachud, J. summed up the position as follows • 

1. 1954 SCR 973. 

2. (1967) 1 SCR 548. 

3. (1972) 3 SCR 784. 

4. (1973) 1 SCR 533. 

5. (1975) 3 SCR 254. 
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9. 1957 SCR 874. 

10. (1972) 3 SCR 784. 
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“These unanimous decisions of five Constitutional Benches uniformly 
emphasised after a careful consideration of the problem involved that the 
State has the power to prohibit trades which are injurious to the health and 
welfare of the public is inherent in the nature of liquor business, that no 
person has an absolute ri^t to deal in liquor and that all forms of dealings 
in liquor have, from their inherent nature, been treated as a class by themselves 
by all civilised communities’’. ^ 

In Narula's case (supra) it was held that dealing in liquor was business 
and that a citizen had a right to do business and that a business could make 
a law imposing restrictions on the rights in public interest. And unless dealing 
in liquor was not a trade or business a citizen bad a fundamental right to 
deal in that commodity. This view did not find acceptance in later decisions 
and in Nashinvar v State of M. P. (supra) Ray, C, J. said. “It is not correct 
to read that decision, that there was a fundamental right to do business in 
liquor”. 

The exercise of the power to regulate, including to direct closure for 
some days every week, being reasonable and calculated to produce temperance 
and promote social welfare, cannot be invalidated on the imaginary possibility 
of misuse. The test of the reasonableness of a provision is not the theoretical 
possibility of tyranny. 

That was the view of the Supreme Court in Barucho's case (supra) and 
JaiswaVs case (supra). The nature of the trade is such that the State confers 
the right to vend liquor by framing out either in auction or on private treaty. 
Rental is the consideration for the privilege granted by the Government for 
manuf^acturing or vending liquor. Rental is neither a tax nor an excise duty. 
Rental is the consideration for the agreement for grant of privilege by Govern- 
ment.® 

The State has exclusive right to manufacture and sell liquor and to sell 
the said right in order to raise revenue. The nature of the trade is such that 
the state confers the right to vend liquor by farming out either in auction or 
on private treaty. Rental is the consideration for the privilege granted by the 
Government for manufacturing or vending liquor. Rental is neither a tax 
nor an excise duty. Rental is the consideration for the agreement for grant of 
privilege by the Government.® 

The grant of a lease either by public auction or for a sum is a regulation 
pertaining to liquour. One of the purposes isjto raise revenue. Revenue is 
collected by the grant of contracts, to carry on trade in liquor. The grantee 
is given a licence on payment of auction period.-^ 

The licence fee has no relation to the production or manufacture of 
tody. The only relation it has to. the production and manufacture of tody, 
is that it enables the licencee to sell it. The privilege of selling is auctioned 
well before the goods come into existence. 

4 

One of the important purposes of selling the exclusive right to vend liquor 
is to raise revenue and since the Government has the power to sell exclusive 
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priyileges^here to no basis for contending that the Government could not 
decline to accept the highest bid if though that the price offered was inade- 
quate. It is for the Government to decide whether the price offered in an 
auction sale is adequate which accepting or rejecting a bid, it is merely perform- 
ing an executive function. The correctness of its conclusion is not open to 
judicial review..^ 

In Cooverjee Bharucha v. Excise Commissioner^ it was urged that the 
sale of intoxicating -liquors by retail in small qualities should be without 
restriction because every {wrson had a right inherent in him that is, a natutal 
right to carry on trade in intoxicating liquors and that the State had no right 
to create a monopoly in them. This contention was repelled, on the reasoning 
contained in the judgment of Field, J. in Crowley v. Christensen'' and the Chief 
Justice said that the provisions of the Regulation purported to regulate trade 
in liquor in all its different spheres and were valid. 

The State has the power to prohibit trades which are illegal or immoral 
or injurious to the health and welfare of the public. Laws prohibiting trades 
in noxious or dangerous goods or trafflicking in women can not be held to be 
illegal as enacting a prohibition and not a mere regulation. The right of every 
citizen to pursue any lawful trade and or business is obviously subject to such 
reasonable conditions as may be deemed by the governing authority of the 
country essential to the safety, health, peace, order and morals of (he commu- 
nity. Some occupations by the noise made in their pursuit, some by odours 
they engender, and some by the dangers accompanying them require regulations 
as to the locality in which they may be conducted. Some, by the dangerous 
character of the articles used, manufactured or sold require also special 
qualifications in the parties permitted to use, manufacture or sell them."* 

23.66. Freedom to Contract 

Article 1 section 10 of the American Constitution forbids any State to 
pass any law impairing the obligation of contracts. Speaking about the clause 
Marshall, C. J. in Dartmouth College v. ^Voodward^ said ; “Taken it its 
broad unlimited sense, the clause would be an unprofitable and vexatious 
interference with the internal concerns of a state, would unnecessarily and 
unwisely embarrass its legislation, and render immutable those civil institutions, 
which are established for purposes of internal government, and which, to 
subserve, those purposes, ought to vary with varrying circumstances. As the 
framers of the constitution could never have intended to insert in that instru- 
ment a provision so unnecessary, so mischievous and so repugnant to its 
general spirit, the term “contract’’ must be understood in a more limited sense. 
The inescapable problems of construction have been : What is a contract '? 
What are the obligations of contracts 7 What residuum of power is there still 
in the States, in relation to the operation of contract to protect the vital 
interests of the community 7 Questions of this character, of no small nicety 
and intricacy have vexed the legislatures as well as the judicial tribunals with an 
uncounted variety and frequency of litigation and speculation.” 

In Home Building and Loan Association v. Blaisdell* Hughes, C. J., 
speaking for the Supreme Court set at rest the doubts, when he said : “Not 

1. State of Orissa v. Harl Narain Jalswai, (1972) 3 SCR 784 : 1972 SC 1616 (1822). 

X 1934 SCR 873 : 1954 SC 220 (223). 
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5. 4 Wheat 518 ; 4 Led 629. 

6. 290 US 398 : 78 Led 413 (4M). 



568 


The Constitution of India 


23 . 67 . 


only is the constitutional provision qualified by the measure of control which 
the State retained over remedial processes, but the State also continues to 
possess authority to safeguud the vital interest of its people. Tt does not 
matter that legislation to that end has the result of modifying or abrogating 
contracts already in effect. Not only are existing law read into contracts in 
order to fix obligations as between the parties, but the reservation of essential 
attributes of sovereign power is also read into contracts as a postulate of the 
legal order. The policy of protecting contracts against impairment presuppo- 
ses the maintenance of a government by virtue of which contractual relations 
are worthwhile a government which retains adequate authority to secure the 
peace and good order of society. This principle of harmonizing the constitu- 
tional prohibition with the necessary residuum of state power has had pro- 
gressive recognition in the desision of this Court.” * 

In the eighteenth and nineteenth century employment relations were based 
wholly on individual contract. Insecure, deprived of their human dignity, 
feeling a loss of social identity, employees turned to collective action in order 
to assert their essential humanity and fellowship ; to reconstruct for them- 
selves a social order which assured them certain rigitts and securities ; and to 
deliver themselves from the role of pawns in a game devoid of human 
values.^ 

Modern lawyers agree that this is one of many manifestations of a 
movement back from contract to new forms of status (Frtedmann 1972) The 
trade-union movement is integrating the workers into what in efiect amounts 
to a series of separate social orders’^ 

Collective bargaining has substantially restored equality of bargain- 
ing power between employers and employees. 

To the extent that the political parties, representing working classes 
interests gained an efiective foothold in democrating political systems they 
could hope for access to the levers of control. 

Adjudication does not mean adjudication according to the strict 
law of master and servant. The award of the tribunal may contain 
provisions for settlement of a dispute which no Court could order if it was 
bound by ordinary law, but the tribunal is not fettered in any way by these 
limitations In Volume I of “Labour Disputes and Collective Bargaining’’ 
by Ludwig Teller, it is said at page 536 that industrial arbitration may involve 
the extension of an existing agreement of the making of a new one, or in 
general the creation of new obligation or modification of old, ones, while 
coipmercial arbitration generally concerns itself with interpretation of existing 
obligations and disputes relating to existing agreements * 

23.67. Contract with Government. 

Restricting the invitation to submit tenders to a limited classes of persons 
was held to be violative of the equality clause, because the classification did not 
bear any just and reasonable relation to the object sought to be achieved, namely, 
selling of Tendu leaves in the interest of the general public. The standard or 
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norm laid down by the Government for entering into contracts of sale of 
Tendu leaves with third parties was discriminatory and could not stand the 
scrutiny of Article 14 and hence the scheme was held to be invalid. The Court 
rejected the contention of the Government that by reason of Section 10 it was 
entitled to dispose of Tendu leaves in such manner as it thought lit and there 
was no limitation upon its power to enter into contracts for sale of Tendu 
leaves with such persons it liked. The Court held that the Government was, 
in the exercise of its power to enter into contracts for sale of Tendu leaves, 
subject to the Constitutional limitation of Article <4 and it could not act arbi- 
trarily in selecting persons with whom to enter into contracts and discriminate 
others similarly situate. The Court criticised the Government- for not giving 
any explanation as to why an olfer for a large amount was not accepted, the 
clearest implication being that the Government must act in the public interest ; 
it cannot act arbitrarily and without reason and if it does so, its action would 
be liable to be invalidated. 

In C. K Achuthan v State of Kerala,^ the facts were that the petitioner 
and respondent 3 Co operative Milk Supply Union, Cannanoie, submitted 
tenders for the supply of milk to the Government hospital at Cannanore for the 
year 1948-49 The Superintendent who scrutinised the tenders accepted that of 
the petitioner and eommunic.ited the reasons for the decision to the Director 
of Public Health. The resulting contract in favour of the petitioner was, 
however, in pursuance of the policy of the Government that in the matter of 
supply to Government Medical Institutions, the Cooperative Milk Supply 
Union should be given conti . :t on the basis of the prices fixed by the Revenue 
Department. The petitionc. challenged the decision of the Government on the 
ground inter alia that theic had been discrimination against him vis-a-vis 
respondent 3 and as such there was contravention of Article 14 of the Consti- 
tution. The Constitution Bench rejected this contention of the petitioner and 
while doing so, Hidayatullah, J, made the following observation : “There is no 
discrimination, because it is perfectly open to the Government, even as it is to 
a private party, to choose a person to their liking, to fulfil contracts which they 
wish to be performed. When one person is chosen rather than another, the 
aggrieved party cannot claim the protection of Article 14, because the 
choice of the person to fulfil a particular contract must be left on the 
Government”. 

The Court intended to lay down any absolute proposition permitting the 
State to act arbitrarily in the matter of entering into contract with third parties. 
We have no doubt that the Court could not have intended to lay down such a 
proposition because Hidayatullah, J., who delivered the judgment of the Court 
in this case was also a party to the judgment in Rasbilmrt PanJu y. State of 
Orissa,'^ which was also a decision of the Constitution Bench, where it was held 
in so many terms that the State cannot act arbitrarily in selecting persons with 
whom to enter into contracts. Obviously what Court meant to say was that 
merely because one person is chosen in preference to another, it docs not 
follow that there is a violation of Article 14, because the Government must 
necessarily be entitled to make a choice. But that does not mean that the 
choice be arbitrary or fanciful. The choice must be dictated by public interest 
and must not be unreasoned of unprincipled. 

23 . 68 , State Monopoly. 

In Akadasi Padhan v. State of Orissa,'-* the question was as to what was 
the precise connotation of the expression “a law relating to” a State monopoly 
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which occurs in Article 19 (6). The Supreme Court held that law relating 
to” a state monopoly cannot include all the provisions contained in such law 
but it must be construed to mean, “the law relating to the monopoly in its 
absolutely essential features” and it is only those provisions of the law “which 
are basically and essentially necessary for creating the State monopoly” which 
are protected by Article 19 (6). This view was reiterated in several subsequent 
decisions of this Court which include inter alia Rashbihari Panda v. State of 
Orissa,'*- Vrajlal Manilal & Co. v. State of M. P.,^ and R. C. Cooper v. Union of 
India.^ 

The right to carry on business being a fundamental right under Art. 19 
(IKs) tbe Constitution, its exercise is subject only to the restrictions imposed 
by law in the interests of the general public under .Article 19 (6) (i). 

Competition in the trade or business may be subject to such restrictions 
as are permissible and are imposed by the State by a law enacted in the inter- 
ests of the general public under Article 19 (6), but a person cannot claim 
independently of such restriction that another person shall not carry on business 
or trade so as to affect his trade or business adversely/ 

A ‘monopoly’ is defined to be an institution or allowance from the 
sovereign power of the State, by grant, commission or otherwise, to any person 
or corporation, for the sole buying, selling, making, working or using of 
anything whereby any person or persons, bodies, politics or corporate, are 
sought to be restrained of any freedom or liberty they had before, or hindered 
in their lawful trade. All grants of this kind are void at common law, because 
they destroy the freedom of trade, discourage labour and industry, restrain 
persons from getting an honest livelihood and put it in the power of the 
grantees to enhance the price of commodities. They are void because they 
interfere with the liberty of the individual to pursue a lawful trade or 
employment.”® 

To prevent the operation of the economic system in resulting in the 
concentration of economic power to the common detriment, and to control 
monopolies and prohibit monopolistic and restrictives practices, the Indian 
Parliament enacted the “Monopolies and Restrictive Trade Practices Act” in 
1969. After the passing of the Act no person could establish any new under- 
taking which, when established would become -an inter-connected undertaking 
of an undertaking having assets valued at twenty crores of more without the 
previous approval of the Central Government. 

Similarly no scheme of merger, of amalgamation of two or more under- 
takings which would have the effect of bringing into existence an undertaking 
having assets worth twently crores or more shall be sanctioned by any Court 
unless the scheme had been approved by Central Government. 

The Act also provides for investigation, by a commission constituted 
under the Act, of monopolistic trade practices which have the effect of : 

(a) Maintaining prices at'an unreasonable level by limiting, reducing 

or otherwise controlling the production, supply or distribution of goods 

of any description ; 
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(b) unreasonably preventing or lessening competition in the produc* 

tion, supply or distribution of any goods ; 

(c) limiting technical development or capital investment to the com- 
mon detriment or allowing the quality of any goods produced, supplied or 

distributed to deteriorate. ^ 

fn Ration Vikreta Sangh v. State of M. P.,^ the main challenge was that 
the scheme created a monopoly in trade in favour of co-operative societies and 
was thus violative of Articles 14 and 19(l)(g) of the* Constitution. The 
Supreme Court, rejected the contention in view of their previous decision in 
Mannalal Jain V. State of Assam.^ In that case, the question was whether 
Clause 5 (e) of the Assam Foodgrains (Licensing and Control) Order, 1961, 
which provided for giving preference to co-operative societies created a mono- 
poly in trade in favour of co-operative societies. On a construction of Clause 
5 (e) which merely embodied a rule of preference in favour of co-operative so- 
cieties, Court had held that Clause S (e) did not have the effect of creating a 
monopoly in favour of co-operative societies. The rule of preference to co- 
operative societies did not create a monopoly in trade and was, therefore, not 
violative of the petitioners fundamental rights under Arts. 14 and 19 (I) (g) 
of the Constitution. No one has a fundamental right to be appointed a 
Government agent for running a fair price shop which was a matter of grant 
of privilege.'* 

Clause (6) of Article 19 was amended by the Constitution (First Amend- 
ment) Act, 1951 and it was provided that in particular nothing in Clause 6 
shall affect the operation of any existing law in so far as it relates to or prevent 
the State from working any law relating to the carrying on by the State, 
or by a Corporation owned or controlled by the State, of any trade, business, 
industry or service whether to the exclusion, complete or partial of citizens or 
otherwise. 

“The new clause— Article 19 (6) was no doubt introduced with a view to 
provide that a State can create a monopoly in its own favour in respect of any 
trade or business; but the amendment does not make the establishment of suclx 
monopoly a reasonable restriction within the meaning of the first clause of 
Article 19 (6) The result of the amendment is that the State would not have 
to justify such action as reasonable at all in a court of law, and no objection 
could taken to it on the ground that it is an infringement of the rights guar- 
anteed under Article 19 (1) (g) of the Constitution.”® 

The expression “in particular” is not intended either to particularise or to 
illustrate the general. The scope of the amendment clause (6) of Article 19 
came up before the Supreme Court in Akadasi Padhan v. State of Orissa.^ 

In dealings with the question about the precise denotation of the clause 
“a law relating to”, it is necessary to bear in mind that this clause occurs in 
Art. 19 (6) which is, in a sense, an exception to the main provision of Article 
19 (1) (g). Laws protected by .Article 19 (6) are regarded as valid even though 
they impinge upon the fundamental right guaranteed under .Article 19 (1) (g). 
That is the effect of the scheme contained in Article 19 (1) read with clauses (2) 
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to (6) of the said Article. That being so, it would be unreasonable to place 
upon the relevant clause an unduly wide.' and liberal construction. “A law 
relating to a State monopoly cannot, in the context, include all the provisions 
contained in the said law whether they have direct relation with the creation of 
the monopoly or not. The said expression should be construed to mean the 
law relating to the monopoly in its absolutely essential features. If a law is 
p.issiJ creating a State monopoly, the Court should enquire what arc the 
provisions of the said law which are basically and essentially necessary for 
creating the State monopoly. It is only those essential and basic provisions 
which are protected by the latter part of Article 19 (6).” If- there are other 
provisions made by the Act which are subsidiary incidental or helpful to the 
operation of the monopoly, they do not fall under the said part rfiid their vali- 
dity must be judged under the first part of Article 19 (6). In other words, the 
effect of the amendment m-ade in Article 19 (6) is to protect the law relating to 
the creation of monopoly and that means that it is only the provisions of the 
law which are integrally and essentially connected with the creation of the 
monopoly that are protected. The rest of the provisions which may be inci- 
dental do not fall under the latter part of Art. 19 (6) and would inevitably have 
to satisfy the test of the first part of Article 19 (6).^ 

A law relating to a State monopoly cannot, in the context, include all the 
provisions contained in the said law whether they have direct relation with 
the creation of the monopoly or not. ‘"In our opinion, the said expression 
should be construed to mean the law relating to the monopoly in its 
absolutely essential features. If a law is passed creating a monopoly, 
they do not fall under the first part of Article 19 (6).” The Court has further 
observed as follows : 

“ the amendment (First Amendment) clearly indicates that State 

monopoly in xespeet of any trade or business must be presumed to be 
reasonable and in the interest of general public, so far as Article 19 (l)(g) 
is concerned.” 

This was reiterated in Rasbihari Panda v. State oj Orissa,^ Vrajial Manilal 
and Co. v. State of Madhya Pradesh'^ and M^tnicipal Committee, Amritsar v. 
State of Punjab A These cases dealt with the validity of laws creating monopo- 
lies in the State. Clause (6) is however not restricted to laws creating State 
monopolies, and the rule enunciated in Akadasi Padhan's-> case applies to all 
laws relating to the carrying on by the State of any trade, business, industry or 
service by Art. 298 the State is authorized to carry on trade which is competi- 
tive; or excludes the citizens from that trade completely or partially. The 
“basic and essential” provisions of law which -are “integrally and essentially 
connected” with the carrying on of a trade by the State will not be exposed to 
the challenge that they impair the guarantee under Article 19 (1) tg), whether 
the citizens are excluded completely or partially from carrying on that trade, 
or the trade is competitive. Imposition of restrictions which are incidental or 
subsidiary to the carrying on of trade by the State whether to the 
exclusion of the citizens or not must, however, satisfy the test of the main 
limb. 

1. Vrajial M.& Co. y. Slate of M. P., IWO \19 {X'i'i) \ Akadasi Padkan Stale of 
Orissa (1963) Suppl. 2 SCR 691 (707) ; 1963 SC 1047 (1054). 

2. 1969 SC 1081. 

3. 1970 SC 129. 

4. 1969 SC 1100. 

5. 1963 SC 1047. . j 
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The law which prohibits after July' 19, 1969, the named banks from 
carrying on banking business, being a necessary - incident of the right assumed 
by the Union, is not liable to be challenged because of Article 19 (6) (ii) in so 
far as it affects the right to carry on business.^ 

By Punjab Cattle Fairs (Regulation) Act, 6 of 1968, a monopoly in favour 
of the State, was declared in the State of Punjab and all local autho- 
rities and individuals, were prohibited to hold cattle fairs at any place in the 
State. This prohibition flowed directly, from the assumption of monopoly by 
the State and fell within the terms of Article 19 (6) of the Constitution. It was 
held in Amritsar Municipality v. State of Punjab,^ ' the law was not open 
to challenge. 7 he trade of Tendu leaves in the State of Orissa was regulated 
by the Orissa Tendu Leaves (Control of Trade) Act, 1961 and this Act created 
a monopoly in favour of the State so far as purchase of Tendu lea\cs from 
growers and pluckers was concerned. Section 10 of the Act authorised the 
Government to sell or otherwise dis[mse of Tendu leaves purchased in such 
manner as the Government might direct. The Government first evolved a 
scheme under which it offered to renew the licences of those traders who in its 
view had worked satisfactorily in the previous year and had regularly paid the 
amounts due from them. The Government withdrew the scheme and instead, 
decided to invite tenders for advance purchases of Tendu but restricted the 
invitation to those individuals who had carried out contracts in the previous 
year without default and to the satisfaction of the Government. This method 
of sale of Tendu leaves was challenged on the ground inter alia that it was 
violative of .Articles 14 and 19 (1) (g) and this challenge, though negatived by 
the High Court, was upheld by the Supreme Court in appeal. The court pointed 
out that the original scheme of offering to enter into contracts with the old 
licencees and to renew their term was open to grave objection, since it sought 
arbitrarily to exclude many persons interested in the trade and the new scheme 
under which the Government restricted the invitation to make efforts to those 
traders who had carried out their contracts in the previous year without default 
and to the satisfaction of the Government was also objectionable, since the 
right to make tenders for the purchase of Tendu leaves being restricted to a 
limited class of persons, it effectively shut out all other persons carrying on 
trade in Tendu leaves and also the new entrants into that business and hence it 
was ex facie discriminatory and imposed unreasonable restrictions upon the 
right of persons other than the existing contractors to carry on business. Both 
the schemes evolved by the Government were thus held to be violative of Articles 
14 and 19 (1) (g) because they *‘gave rise to a monopoly in the trade in Tcndti 
leaves to certain traders and singled out other traders for discriminatory treat- 
ment. The argument that existing contractors who had carried out their obli- 
gations in the previous year regularly and to the satisfaction of the Government 
formed a valid basis of classification bearing a just and reasonable relation to 
the object sought to be achieved by the sale, namely, effective execution of 
the monopoly in the public interest, was also negatived and it was pointed out 
that : “exclusion of all persons interested in the trade, who were not in the 
previous year licencees, is ex facie arbitrary : it had no direct relation to thfe 
object of preventing exploitation of pluckers and growers of Tendu leaves, not 
had it any just or reasonable relation to the securing of the full benefit from the 
trade, to tbe State.’' 

1. 1970 SC 564 (600). 

X 1969 SC 1100(1105). 

3. RaMVmrl Panda v. Statt afOriua, 1969 SC 1081 (1087) ; VrtdMy. StdUbfM. P^ 
“ SC 129. ■ ; >. X ' ■ .i 
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. WJiuievdr there is a switdi over frtim 'privste' sector^ to *||niMto sector’ it 
does' eot-necossaxily follow tbat » dutoge of policy reqoirii^ ei^reSS legfsfitive 
sano^oBi is isrvolved. It depeiidc oft the subject aud the statute. For esaw^ie, 
if a decision is taken to impose a general Und complete ban on privsfte mining 
of all minor minerals, such a ban may involve the reversal of a major policy 
and so it may reouire legislative sanction. ‘But if a decision is taken to ban 
private mining of a single minor mineral for the purpose of conserving it, such 
a ban, if it is otherwise within the bounds of the authority given to the govern- 
ment by the statute, cannot be said to involve any change of policy. The 
policy of the Act remains the same and it is, as we said, the conservation and 
the prudent and discriminating exploitation of minerals, with a view to secure 
maximum benefit to the community. Exploitation of minerals by the private 
and/br the public sector is contemplated. If in the pursuit of the avowed policy 
of the Act, it is thought exploitation by the public sector is best and wisest in 
the case of a particular mineral and, in consequence, the authority competent to 
make the subordinate legislation makes a rule banning private exploitation of 
such mineral, which was hitherto permitted we are unable to see any 
change of policy merely because what was previously permitted is no longer 
permitted.^ 

23.69. Nationalisation. 

In Akadasi Pradhan v. State of Orissa* Gajendragadkar, J. speaking for 
the Court said : ‘To the rationalist, nationalisation or State ownership is a 
matter of expediency dominated by the considerations of economic efficiency 
and increased out put of production. 

‘The amendment made by the legislature in Art. 19 (6) shows that 
according to the legislature a lajv relating to the creation of State monopoly 
should be presumed to be in the interest of the general public. Art. 19 (6)(ii) 
clearly shows that there is no limit placed on the power of the State in respect 
of the creation of State Monopoly. The amendment clearly indicates that 
State monopoly in respect of any trade or trade or business must be presumed 
to reasonable and in the interests of general public, so far as Art. 19 (I) (g) 
is concerned’. 

In State of Tamil Nadu v. L. Abu Kavur Bai,* it was held by the Supreme 
Court that ‘once it is held that the policy of nationalisation of transport 
services is valid, which is no doubt an essential service and a type of state 
monopoly, any consequence that may follow cannot be taken into considera- 
tion ; otherwise no social reform can ever be brought about. All schemes of 
monopoly or nationalisation arc meant to serve the public good and individual 
interests in such cases must yield to the good of the general public. ‘It seems 
to us’ said Fazal Ali, J. ‘that the courts while interpreting the policy of total 
nationalisation and being imbued with a keen sense of the doctrine of justice 
and fair play have projected the question of compensation in a very limited 
sense and a restricted extent by holding that the word ‘amount’ merely 
means some sort of a reasonable’ amount which may or may not be adequate in 
the circumstances’. 

In State of Karnataka v. Ranganatha Reddy,* Untawalia, J. pointed out 
that taking over the transporty service was undoubtedly for the cammon good, 

1. State of Tamil Nadu v. Hind Stone, (1981) 2 SCC 205 (216). 

2. 1963 SC 1047. 

a. 1984 SC 326 OM)* 

4. 1978 SC 213. 
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oflhejp|^ple,«nd was not na^^t tor aufatenting tha revenue of the State 
because the profits if any made by the services would go to accomplish projects 
for the betterment of the community and made the following observations : 
*The Legislature thought that to prevent such misuse and to promote few the 
facilities to transport passengers and to the general public it is necessary to 
acquire vehicles, permits and all rights titles and interest of the contract carriage 
operators in or over lands, building, workshops and other places and all stores, 
instruments, machinery, tools, plants etc. as mentioned in sub-section (2) of 
Section 4 of the Act”, 

Tamil Nadu Stage Carriages and Contract Carriages (Acquisition) Act 
was enacted to nationalise the State Transport industry by stages. The Supreme 
Court in State of Tamil Nadu v. Abu Kavur Bai,^ upheld the validity of the Act 
and said that by virtue of the nationalisation the policy of the twin objects of 
the Art. 29 (b) and (c) were fully secured. 

23 . 71 . Marketing Legislation. 

It is in the interest of the producers of agricultural produce that they 
can get the best competitive prices in an open market and they have not to pay 
the middlemen. Sale or purchase of agricultural produce in such a market 
under the control and supervision and control of the market committee is likely 
to be advantages to the producers and the use of standard weights must 
eliminate the possibility of bis being victimised by malpractices. Supervision 
of the operations in the notified area can be more conveniently done 
if business is carried on in a specific area or areas intended for that 
purpose.^ 

Marketing legislation which seeks to enable producers to get a fair price 
for the commodities by eliminating middlemen and providing a regulated mar- 
ket cannot be said to impose unreasonable restriction on the citizens right to do 
business. 

In Arunachala Nusar v. State of Madras,* the Supreme Court upheld the 
validity of the Madras Commercial Crops Market Act, 1938, which provided for 
the establishment of certain controlled market for the sale of commercial 
crops and provided that after the establishment of such markets no person 
shall be allowed to establish any other market within the specified distance of 
the controlled market so that the grower of such crops would be obliged to 
resort to the 'controlled markets only for the sale of their produce. It was 
held that botii the restrictions as to the place where transaction of purchase 
or sale of commercial crops would be effected and the total or substantial 
elimination of middlemen was a reasonable restriction in order to prevent the 
explanation of the poor cultivators engaged in the production of commercial 
crops. ‘ 

in Mohammad Hussain v. State of Bombay,^ and Mohammad Bhai v. 
State of Gniarat,’’ and Sreenivasa General Traders v. State of A. f.'* the 

1. 1984 SC 326 (346). 

2. Sreenivasa General Traders v. State of A. P,, 1983 SC 1246 (1237). 

3. /614., p. 1234. 

4. (1939) Suppl. (1) SCR 92 : 1939 SC 300. 

3* Shreenivasa General Traderelt. State of A.P. 1246 1983 SC (1233). 

6. (1^) 2 $C)l 639 : 1962 SC 97. 

7. (1962) Suppl. 3 SCR 873 : 1962 SC 1313, 

8. 1983SC 1246, 
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Sttpreme Coart has held that the Agricultaral Produce Markets Act, does not 
violate Article 19 (1) (g) 

23 . 72 . Licensing 

The byelaws generally permit the Municipality, as the licensing authority 
to grant or to refuse licences. No body has an unqualified right to get a 
licens: on m:re application.. It is open to the licensing authority indeed, and is 
obligatory on its part to take note of all relevant circumstances, various factors 
enter the verdict and the Municipalities are the best judge of these factual 
factors The local bodies should not however, suecumb to religious susceptibi- 
lities or fanatical sentiments and refuse licenses where fundamental rights have 
to be respected.^ 

Export or Import Licence. 

No one has any vested rights to an import licence in terms of the policy 
in force at that time of his application. There is no absolute right much 
less a fundamental right to the grant of an import licence.^ 

Policies of imports or exports are fashioned not only with reference to 
internal or international trade but also on monetary policy, the development of 
agriculture and industries and even on the political policies. If the Govern- 
ment decides an economic policy that import or export should be by a selected 
channel or through selected agencies, this decision will be deemed to be 
in the interest of the general public unless the contrary is shown. 

Canalisation of export or import through selected licencees causing 
elimination of other traders amounts to a reasonable restriction in the inte- 
rest of the general public. The scheme of canalisation of imports is in the 
interest of the general public and so is the refusal of licence to outsiders.^ 

Licence Fee 

The "Licence Fee" which the Government charged to the licencees 
through the medium of auctions or the “Fixed Fee" which it charged to the 
vendors of foreign liquor is neither a Tax nor a “fee". By ‘licence fee’ or 
‘fixed fee’ is meant the price or consideration which the Government charges 
to the licencees for parting with its privileges and granting them to the licen-; 
sees. It is in the nature of the price of privilege which the purchaser has to 
pay in any trading or business transaction. As the State can carry on a trade 
or a business, such a charge^ is the normal incident of a trading or business 
transaction.^ 

Licence fee for business 

A licence fee on a business operates as a restriction on the licencee to 
carry on his business for without payment of such fee the business cannot be 
carried on at all. If the licence fee cannot be Justified on the basis of any 
valid law no question of its reasonableness can arise for an ille^ import must 
at all times be an unreasofiable restriction and will necessarily infringe the 

1. Khatki Ahmed v. UnuU Munkipality, 1979 SC 418 (419). 

2. Dy. Asett. hon and Steel Controller v. Monidcchaid, (1972) 3 SCR 1 : 1972 SC 935 ; 
Fernandu v. Dy. Chief ControHer, 1^5 SC 1206 (1215). 

3. (1962) 1 SCR 862 : 1961 SC 1514 ; Damha A Co. v. VnUm of ImUa, (1974) 1 SCR 
570 : 1973 SC 2711 (2716). 

4b Hoe Shanker y. Excise and Tax Com. f 1975 SC till 
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right of the citizen to carry on his occupation, trade or business under 
Art. I9(l)(g).i 

In Rashbihari Panda v. State of Orissa* the Government invited offers 
for advance purchases of Tendu leaves but restricted the invitation to those 
individuals who had carried out contracts in the previous year without default 
and to the satisfaction of the Government. The scheme was held by the 
Supreme Court to be discriminatory and unreasonable restriction upon the 
rights of persons other than the existing contractors and the scheme of selected 
purchasers was not protected by Article 19 (6) (ii). 

Bhatnagars & Co. v. Union of India,* importers resorted to malprac- 
tices leading to speculation and fluctuation in prices. The Government, 
therefore, canalised distribution of the goods by inviting tenders for the grant 
of import licences. The Supreme Court held that it was open to the Govern- 
ment in national interest to intervene and regulate the distribution in a suit- 
able manner. 

The power to regulate sale through licensed vendors to whom quotas 
are allotted and who are permitted to sell yarn at fixed prices was upheld in 
Afjs Dtvjrka Prasad Laxmi Narain case.* In such cases there is a possibility of 
mischief if no rule or principle to guide them was stated or where no check or 
control by higher authority was intended. The Textile Commissioner in the 
case was guided by the provisions of clause 30 of the order as well as by 
section 3 of the Bssential Joiumodities Act. The rules or principles for 
guidance are first equitable distribution, and, second availability at fair price. 
Prices are Axed with limited profit to traders. Further, an aggrieved person 
can appeal to the Central Government. 

In Mann t Lai Jain v. State of Assam* the Assam Foodgrains (Licensing 
and Control) Order, 1961 conferred power on the authority to have regard to 
Co-operative Societies in the grant of licences. This Supreme Court held that 
such preference did not create a monopoly. The Co-operative Societies in 
villages were held to be in a better position for maintaining or increasing 
supplies and for securing equitable distribution and availability at fair prices 
in accordance with village economy. The question is whether prohibition of 
others doing the business is reasonable under Article 19 (6). 

Canalisation orders have been upheld by the Supreme Court as reasonable 
within Article 19 (6) of the Constitution. In Daruka & Co. v. Union of India,’’ 
the Supreme Court refered to the earliar decision of Glass Chaton case,^ Daya 
son of Bhirnif Gohii* case and upheld the distributing channels of imports and 
exports of different commodities and goods. 

23.73. Restrictions on the right to carry on business. 

(5) Nothing in sub-clause (d) and (e) of the said clause shall affect the 

1. Mohd. Yasin v. Town Area Committee, 1952 SCI 15 (1 17). 

2. 1969 SC 1081. 

3. 1957 SC 478. 

4- 1954 SC 224. 

5. Shree Meenakshi MUIs v. Union of Indio, 1974 SC 366 (386). 

6. 1962 SC 386. 

7. 1973 SC 2711. 

8. 1961 SC 1514. 

9. 1962 SC 1796. 
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operation of any existing law so far as it imposes or prevents the State from 
malfing any law imposing, reasonable restrictions on the exercise of any of the 
rights conferred by the said sub-clauses either in the interests of the general 
public or for the protection of the interests of any Scheduled Tribe. 

(6) Nothihg in sub-clause (g) of the said clause shall affect the operation 
any any existing law in so far as it imposes, or prevent the State from making 
any law imposing, in the interests of the general public, reasonable restrictions 
on the exercise of the right conferred by the said sub-clause, and, in particular, 
nothing in the said sub-clause shall affect the operation of any exiting law in so 
far it relates to, or prevent the State from making any law relating to : — 

(i) the profersional or technical qualifications necessary for practising any 
profession or carrying on any occupation, trade or business, or 

(ii) the carrying on by the State, or by a corporation owned or controlled 
by the State, of any trade business industry or service whether to the exclusion 
complete or partial of citizens or otherwise. 

In judging the reasonableness of the restrictions imposed by the Act, one 
has to bear in mind the directive principles of State policy set forth in Art. 47 
of the Constitution. 1 

Restrictions must not be arbitrary or of an excessive nature so as to go 
beyond the requirement of the interest of the general public.® In the case of 
Chintaman Rao v. State of Madhya Pradesh,^ the Court observed that : “The 
phrase ‘reasonable restriction’ connotes that the limitation imposed on a person 
in enjoyment of the right should not be arbitrary or of an excessive nature, 
beyond what is required in the interest of the public. The word ‘reasonable’ 
implies intelligent care and deliberation, that is, the choice of a course which, 
reason dictates. Legislation which arbitrarily or excessively invades the right 
cannot be said to contain the quality of reasonableness and unless it strikes a 
proper balance between the freedom guaranteed in Article 19(1) (g) and the 
social control permitted by clause (6) of Art. 19, it must be held to be want 
ing in that quality.” What is required is that the legislature takes intelligent 
care and deliberation in choosing a course which is dictated by reason and 
good conscience so as to strike a just balance between the freedom contained 
in Art. 19 (1) and the social control permitted by clauses (5) and (6) of Art. 19. 
This view was reiterated in the case of Mjs. Ds^arka Prasad Luxmi Narain v. 
State of Uttar Pradesh,* where.it was pointed out that in order to judge the 
quality of the reasonableness no abstract or general pattern or a fixed principle 
can be laid down so as to be of universal application and the same will have 
to vary from case to case and with regard to changing conditions, the values 
of human life, social philosophy of the Constitution, prevailing conditions and 
the surrounding circumstances ail of which must enter into the judicial 
verdict in other words, the position is that the court has to make not a rigid 
or dogmatic but an elastic and pragmatic approach to the facts of the case 
and to take an overall view of all tte circumstances, factors and issues facing 
the situation. 


1. State of Bombay v. F. N. Balsara, 1951 SC 318. 

2. Pathumma v. State of Kerala, 1978 SC 771 (777). 

3. 1951 SC 118 (119). 

4. 1954 SC 224 (227). 
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Judicial review — of restriction. 

The nature of the right alleged to have been infringed, the underlying 
purpose of the evil sought to be remedied thereby, the disproportion of the 
imposition, the prevailing conditions at the time, should all enter into the 
judicial verdict. In evaluating such elusive factors and forming their own 
conception of what is reasonable, in all the circumstances of a given case, it is 
inevitable that the social philosophy and the scale of values of the Judges parti- 
cipating in the decision should play an important part. This view was endorsed 
in the case of Mohd. Han;f Qurashi v. State of Bihar, ^ where the court observed: 
“In determining reasonableness the court, cannot proceed on a general notion 
of what is reasonable in the abstract or even on a consideration what is reason- 
able from the point of view of the person or persons on whom the restrictions 
are imposed”. 

Similarly in the case of the Lord Krishna Sugar Mills Ltd, v. Union of 
India,"^ the Court observed that the Court in judging the reasonableness of a 
law will necessarily see not only the surrounding circumstances but all contem- 
poraneous legislation passed as part of a single scheme”. 

To the same effect is another decision of the Supreme Court in the case of 
Kavalappara Kottarrrthil Kochuni v. State of Madras,^ it was said : “There 
must, therefore, be harmonious balancing between the fundamental rights 
declared by Art. 19 (1) and the social control permitted by Art. 19(5). It is 
implicit in the nature of restrictions that no inflexible standard can be laid down : 
each case must be decided on its facts.” 

The Supreme Court in Narendra Kumar v. Union of India,* observed : -‘In 
applying the test of rea.sonableness, the Court has to consider the question in the 
background of the facts and circumstances under which the order was made, 
taking into account the nature of the evil that was sought to be remedied by 
such law, the ratio of the harm caused to individual citizens by the proposed 
remedy, to the beneficial effect reasonably expected to result to the general 
public. It will also be necessary to consider in that connection whether the 
restraint caused by the law is more than was necessary in the interests of the 
general public". 

“The test for ascertaining reasonableness of the restriction on the rights 
guaranteed under Art. 19 to be determined by a reference to the nature of the 
right said to have been infringed the purpose of the restrictions sought to be 
imposed, the urgency of the evil and the necessity to rectify or remedy it — all of 
which has to be balanced with the social welfare of social purpose sought to be 
achieved. The right of the individual has therefore to be sublimated to the 
larger interest of the general public.”^ 

Another teste formulated by the Supreme Court is that there must be a 
direct and proximate nexus or a reasonable connection between the restriction 
imposed and the object which is sought to be achieved. In other words, the 
Court has to see whether by virtue of the restriction imposed on the right of 
the citizen the object of the statute is really fulfilled or frustrated. If there is a 

1. 1958 SC 7M (744). 

2. 1959 SC 1124 (1132). 

3. 1960 SC 1080 (1099). 

4. 1960 SC 430. 

5. Boehm Singh v. State of Padob, 1971 SC 2164(2169). 
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direct nexus between the restriction snd the object of the Act then stronf 
presumption in favour of the constitutionality of the Act will naturally 
arise.* 

In the case of AT. K. Kochmi v. State oj Madras * the Supreme Court has 
observed ; “But the restrictions sought to be imposed shall not be arbitrary, 
but must have reasonable relation to the object sought to be achieved and shall 
be in the interests of the general public.” 

Same view was taken by this Court in the case of O. K. Ghosh v. £. X. 
Joseph,^ where Gajendragadkar, J. speaking for this court observed as follows ; 
*A restriction can be said to be in the interests of public order only if the 
connection between the restriction and the public order is proximate and direct. 
Indirect or far-fetched or unreal connection between the restriction and public 
order would not fall within the purview of the expression “in the interest of 
public order”. 

Another>te$t of reasonableness of restrictions is the prevailing social values 
whose needs are satisfied by restrictions meant to protect social welfare. In the 
case of State of Uttar Pradesh v. Kaushalaya,* the Supreme Court while relying on 
one of its earlier decisions in the case of State of Madras v. V. G Row,-‘ obser- 
ved as follows-: “The reasonableness of a restriction depends upon the- value of 
life in a society, the circumstances obtaining at a particular point of time when 
the restriction is imposed, the degree and the urgency of the evil sought to be 
controlled and similar others”. 

We have deliberately not referred to the American cases because the 
conditions in our country are quite different and the Supreme Court need not 
rely on the American Constitution for the purpose of examining the seven 
freedoms contained in Art. 19 because the social conditions and ihc habits of 
our people are different. In this connection, in the case of Jagn.t l.cii Shg/i v. 
State oj U. P..^ the Supreme Court observed as follows : “So far as we ate 
concerned in this country, we do not have, in our Constitution any provision 
like the English Amendment nor are we at liberty- to apply the test of reason- 
ableness with the freedom with which the Judges of the Supreme Court of 
America are accustomed 'to apply *the due process clause’. 

.^nother Important test which has been enunciated by the Supreme Court 
IS that so far as the nature of reasonableness is concerned it has to be viewed 
not only from the point of view of the citizen but the problem before the 

legislature and the object which is sought to be achieved by the statute. In 

other words, the Courts must see whether the social control envisaged in clause 
(6) of Art. 19 is being effectuated by the restrictions imposed on the fundamen- 
tal right. It is obvious that if the Courts look at the restrictions only from the 
point of view of the citizen' who is affected it will not be a correct 
or safe approach inasmuch as the restriction is- bound to be irksome and 
painful to the citizen even though it may be for the public good. Therefore, 
a just balance must be struck in relation to the restriction and the public good 

1. Pathumimi v. State of Kerala, 1978 SC 771 (778). 

2. 1960 SC 1080. 

3. 1963 SC 812 (814). 

4. 1964 SC 416 (422). 

5 1952 SC 196. 

6. 1973 SC 947^52). 



23 . 73 . 


Right to Freedom 


521 


that is done to the people at large. It is obvious that, however important the 
right of a citizen or an individual may be, it has to yield to the larger interests 
of the country or the community. In the case of Joti Per shad v. Administrator 
for the Union Territory of Delhi,'- the Court observed as follows : “Where .the 
legislature fulfils its purpose and enacts laws, which in its wisdom, are consi- 
dered necessary for the solution of what after all is a very human problem the 
tests of “reasonableness” have to be viewed in the context of the issues which 
faced the legislature. In the construction of ruch laws and particularly in 
judging of their validity the courts have necessarily to approach it from the 
point of view of furthering the social interests which it is the purpose of the 
legislation to promote, for the Courts are not, in these matters, functioning as 
it were in vacuo, but as parts of a society which is trying, by enacted law, 
to solv.» its problems and achieve social concord and peaceful adjustment 
and thus furthering the moral and material progress of the community as a 
whole.” 

It has also been held by the Supreme Court that in judging reasonable- 
ness of restrictions the Court is fully entitled to take into considerations the 
matters of common report, history of the times and matters of common 
knowledge and the circumstances existing at the time of legislation. In this 
connection, in the case of Afohd. Hanif Qureshi v. Stale of Bihar,* the court 
observed as follows : “It must be borne in mind that the legislature is free to re- 
cognise degrees of harm and may confine its restrictions to those cases where the 
need is deemed to be the clearest and finally that in order to sustain the pre- 
sumption of constitutionality the Court may take into consideration matter of 
common knowledge, matters of common leport, the history of the times and 
may assume every state of facts which can be conceived existing at the time of 
legislation ” 

Discretionary exercise of power playcing restrictions. 

The power to issue orders or directions from time to time is conferred on 
the Central or State Government which is undoubtedly a very high authority 
and must be presumed to act in a just and reasonable manner. This point is 
well settled and concluded by several decisions of the Supreme Court. In 
Chinta Lingam v. Government of India* the Supreme Court made the follow- 
ing observations : 

“At any rate it has been pointed out in more than one decision of this 
Court that when the power has to be exercised by one of the highest officers 
the fact that no appeal has been provided for is a matter of no coment. Ii 
was said that though the power was discretionary but it was not necessarily 
discriminatory and abuse of power could not be easily assumed. There was 
moreover a •presumption that public officials would discharge their duties 
honestly and in accordance with rules of law”. 

This case was followed in V. C. Shukla v. State of Delhi Admn.* where 
Fazal Ali, J. speaking for the Court observed as follows : 

“Furthermore, as the power is vested in a very high authority, it cannot 
be assumed that it is likely to be abused. On the other hand, where the power 

1. 1961 SC 1602 (1613). 

2. 1958 SC 731 (741). 

3. (1970) 3 see 768 : (1971) 2 SCR 871; Laxmi Khandiari v. State ofV. P. (1981) 2 

see 600 (621) 

4. (1980) Supp sec 249 : (1980) SCO (Cri) 849. 
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is conferred on such a high authority as the Central Goverameat, the pKSump- 
tioii teiH be that the podwr will be exeroised in a tana fide manner and accor* 
dingWlaw> r ' 

Restraints^ n?f tQ excessivf. 


One of the tesfs that down to determine |he reasonableness 

of a r^^e^ipn is to ^nq 901 if t|(w rfs^in^ is ipo^e ef^ssive t^ii that warran- 
ted by the situahon- (n ihe instaqi caM> ts^jpg qq overqu picture of the 
history of sunif production it cannot be said that the stoppage of sugar crush- 
ers for a short period is more excessivp tpan tpe situation demanded. s 


In Madhya Bharat Cotton Association Utd. v. Union of India,^ while 
considering a restriction imposed for a short time, the Supreme Court observed 
as follows : 

''Further, cotton being a commdity essential to the life of the community, 
it is reasonable to have restrictions which may, in certain circumstances, extend 
to total prohibition for a time, of all normal trading in the commodity. 
Accordingly, Clause 4 of the Cotton Control Order of 1950 was held not 
to offend Article 19 (1) (g) of the Constitution because sub-clause (S) 
validated it.*’ - ~ 


Restrictions. 

Where restrictions imposed upon the carrying on of a business are so 
stringent that the business cannot in practice be carried on, the Court will 
regard the imposition of the restrictions as unreasonable.* In Mohammad 
Yasin v. Town Area Committee Jalalabad,’* the Supreme Court observed that 
under Article 19 (I) (gi of the Constitution a citizen has the right to carry on 
any occupaiion, trade or business and the only restriction on this right is the 
authority of the State to make a law relating to the carrying on of such occu- 
pation, trade or business as mentioned in Clause ( 6 ) of that A> tide as amended 
by the Constitution (First .Amendment) Act, 195 1. |n Mohammad Yasin' s case," 
by the bye-laws of the Municipal Committee, it was provided that no person 
shall sell or purchase any vegetables or fruit within the limits of the municipal 
area of Jalalabad, wholesale or by auction, without paying the prescribed fee.' It 
was urged on behalf of a wholesale dealer in vegetables that although there was 
no prohibition against carrying on business in vegetables by anybody, in effect 
the bye-laws brought about a total stoppage of the wholesaler’s business in a 
commercial sense, for he had to pay prescribed fee to the contractor, and under 
the bye-laws the wholesale dealer could- not charge a higher rate of commission 
than the contractor. The wholesale dealer, therefore, could charge the growers 
of vegetables and fruit only the , commission permissible under the bye-]itws. 
and he had to make over the entire commission to the contractor without 
retaining any part thereof. The wholesale dealer was thereby "converted into a 
mere tax-collector for the contractor or the Town Area Committee without any 


1. tbU : Laxmi Khandsatt v. State ofU. P*, (1981) 2 SCC <00 (621-22). 

2. Laxmi Khandsarl v. State ofU. P., (1981) 2 SCC 600 (620). 

3 I9S4 SC 634. 

4. X. C. Ctxmer v. Untan afladta, 1970 SC 364 (601). 
i. 1932 113. 
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remuaeratioQ. The bye-laws in this situatioo were struck down as imiMiring 
the freedom to carry on business. 

Another aspect of unguided power to affect the citizen’s fundamental 
rights lies in the province of Art. 19 since imposition of unreasonable restric- 
tions on the right to carry on business is violdtive of Art. 19 (1) (g). 

\ ' > t t 

The Supreme Court in R.M. ShesadrJt^ d^lt With restrictions on showing 
of hlms by theatre owners and having held them unreasonable struck down 
the provisions. Similarly, in Harichand* restriction on the ri^t to trade was 
struck down because the regulation concerned provided no principle, nor con- 
tained any policy. The Court held: 

“A provision which leaves an unbridled power to an authority^ pannot in 
any sense be characterised as reasonable. Action 3 of tne Regulation is one 
siich provision and is therefore liable to be struck down as violative of 
Art. 19(l)(g).” 

When restrictions held unreasonable. 

Art. 19 (1) (g) guarantees to the Indian citizen the right to carry on trade 
business, subject to such reasonable restrictions as are mentioned in clause 6. In 
Rashid Ahmad v. Municipal Board,^ bye law 2 provided that no person shall 
establish a market for wholesale transactions in vegetables except with the 
permission of the Board. There was no-bye-law authorising the Board to issue 
the licence. Acting upon and other bye-law the Board granted monopoly .to 
kanif Ahmad and put it oiit of its power to grant licence to petitioner to carry 
on wholesale business in vegetables eitner at the fixed market place or at any 
other place within the Municipal limits. This, the Supreme Court held was 
much more than reasonable restriction on the petitioner and that being the 
position, the bye-law was void. There being no bye law requiring the petitioner 
to take out license there could be no justification for the Board to stop the 
petitioner’s business or to prosecute him. 

Judicial Review. 

In adjudging the reasonableness of the restrictions imposed by the Exer- 
cise of power on the fundamental rights of the citizens, absence of a jirovision 
for judicial review and of htachinery for obtaining ah order recalling or aniehd- 
ding the order made in exercise of thdt power have to be given due weight :* 

A doctrinaire approach should not be m^e but cam should be taken to 
see that the real purpose which is sbugHt to be achieved by restricting the rights 
of the citizens is subserved. At the same time, the possibility of an alternative 
schemf which might have been biit has dbt been enforced wotild not expbse the 
restrictiqps to challenge on the ground that they are not reasonable.”* Judged 
in that tight and on an overall consideration of the various aspects of the 
matter, restrictions put by the impugned order in the above case could 


1. 1954 SC 747. 

2 1967 SC 829*( 834). 

3. 1930 SC 163. 
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Mltra, 1971 SC 1667 (1670). 
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not by ao meaas be said to be uareasoaable. It was only regulatot'y and not 
prohibitory. 

In Narendra Kumar v. Union of India,^ the Supreme Court pointed out that 
in applying the test of reasonableness, the Court has to consider the question in 
the background of facts and circumstances under which the order was made, 
taking into account the nature of the evil that was sought to be remedied by 
such law, the ratio of the harm caused to individual citizens by the proposed 
remedy to the beneficial effect reasonably expMted to result to the general pub- 
lic. It will also be necessary to consider in that connection whether the 
restraint caused by the law is more than was necessary in the interest of the 
general public. The reasonableness has got to be tested bofli from the 
procedural and substantive aspects of the law. 


Similarly, as held by the Supreme Court in Cooverjee B. Bharucha v. 
Excise Commissioner and another,* Narendra Kumar v. Union of > india,* total 
prohibition of business is possible by putting reasonable restrictions within 
the meaning of Article 19 (6) on the right to^arry on the business. 

23.74. Restriction and Prohibition, 

In Narendra Kumar v. Union of India,* it was contended that the prohibi- 
tion of the exercise of a right must be distinguished from restriction on the 
exercise of a right, and when the Constitution spoke of laws imposing reasonable 
restrictions on the exercise of rights it did not save laws which prohibited the 
exercise of any such right. It was urged that the total elimination of the 
dealer amounting as it did to prohibition of any exercise of the right to carry 
on trade would therefore be in any case outside the saving provisions of Cls. 5 
and 6 of Art. 19. 

In Chintaman Rao v. State of Madhya Pradesh,* the constitutionality of 
the Central Provinces and Berar Regulation of Manufacture of Bidis (Agricul- 
tural purposes) Act came up for consideration and Mahajan, J. delivering the 
judgment of the Court, after pointing out that the question was whether the 
total prohibition of carrying on the business of manufacture of bidis within the 
agricultural season amounted to a reasonable restriction of the fundamental 
rights mentioned in Art. 19 (l)(g) of the Constitution based bis decision that the 
impugned law did not come within the saving provisions of Art. 19 (6) of the 
Constitution on the view that the test of reasonableness was not satisfied and not 
on a view that “prohibition" went beyond “restriction”. 

The law was struck down because the restriction in that case amounting 
to prohibition was not reasonable and not because it was a prohibition. 

In SagA/r Ahmad v. State of U. P.® and in State of Bombay v. Chamar- 
baugwala,'' the question whether prohibition of the exercise of a right was 

1. f9«0SC430(437). 

2. 1934 SC 220. 

3. 1960 SC 430. 

4. Ibid. 

5. 1931 SC 118 ; Narendra Kumar y. Vidonof India, 1960 SC 430(435). 
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within the meaning of restrictions raised but the Court decided to express no 
final opinion in the matter and left the question open. In Cooverjee Bharucha 
V. Excise Commr. and the Chief Commr., AJmer'^ . the Court extended the pro- 
visions of Clause 6 of Art. 19 to a law which had the effect of prohibiting the 
exercise of a right to carry on trade to many citizens. Mahajan, J. delivering 
the judgment of the Court observed : “In order to determine the reasonableness 
of the restriction regard must be had to the nature of the business and the 
conditions prevailing in that trade. It is obvious that these factors must 
differ from trade to trade and no hard and fast rules concerning all trades 
can he laid down. It can also not be denied that the State has the power to 
prohibit trades which are illegal or immoral or injurious to the health and 
welfare of the public. Laws prohibiting trades in noxious or dangerous goods 
or trafficking in women cannot be held to be illegal as enacting a 
prohibition and not a mere regulation. The nature of the business 
is, therefore, an important factor in deciding the reasonableness of the 
restrictions.” 

In Madhya Bharat Cotton Association Ltd. v. Union of India,^ the Court 
had to consider the constitutionality of an order which in effect prohibited a 
large section of traders from carrying on their normal trade in forward con- 
tracts. In holding the order to be valid, Bose, J., delivering the judgment of the 
Court said : “Cotton being a commodity essential to the fife of the community, 
it is reasonable to have restrictions which may, in certain circumstances 
extend to total prohibition for a time of all normal trading in the 
commodity.” 

In these three cases viz., Chintaman Rao's case,** Cooverjee's* case, and 
M. B. Cotton Association Ltd. case,** the Court considered the real question as 
to whether the interference with the fundamental right was “reasonable” or not 
in the interest of the general public and that if the answer to the question was 
in the affirmative, the law would be valid and it would be invalid if the test of 
reasonableness was not passed. Prohibition was in all these cases treated as 
only a kind of “restriction”. Any other view would, defeat the intention of the 
Constitution. . 

It was observed by Mathew, J. in G. K. Krishan v. State of Tamil Nadu^ 
“The word ‘regulation' has no fixed connotation. Its meaning differs according 
to the nature of the thing to which it is applied”. In modern statutes concerned 
as they are with economic and social activities, ‘regulation’ must, of necessity, 
receive so wide an interpretation that in certain situations, it must exclude com- 
petition to the public sector from the private sector. More so in a welfare State. 
It was pointed out by the Privy Council in Commonwealth of Australia v. Bank 
of New South Wales'' and we agree with what was stated therein— that the 
problem whether an enactment was regulatory or something more >or whether a 
restriction was direct or only remote or only incidental involved, not so much 
legal or political, social or economic consideration and that it could not be 
laid down that in no circumstances could the exclusion of competition so as to 
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create a monopoly, either in a State or Commonwealth agency, be justified. 
Each case, it was said, must be judged on its own facts and in its own setting of 
time and circumstances and it might be that in regard to some economic 
activities and at some stage of social development, prohibition with a view to 
State monopoly was the only practical and reasonable manner of regulation. 
The statute with which we are concerned, the Mines and Minerals (Development 
and Regulation) Act, is aimed, as we have already said more than once, at 
the conservation and the prudent and discriminating exploitation of minerals. 
Surely, in the case of a scarce nlineral, to permit exploitation by the State or 
its agency and to prohibit exploitation by private agencies is the mo^ effective 
method of conservation and prudent exploitation. If you want to conserve for 
the future, you must prohibit in the present. We have no doubt that the pro- 
hibiting of leases in certain cases is part of the regulation contemplated by 
Section 15 of the Act.”^ 

23.75. Hoarding and Black marketing 

A person has a right to carry on any occupation, trade or business and 
the only restriction on this unfettered right is the authority of the State to 
make a law imposing reasonable restrictions under Cl. (6). The court in each 
case has to strike a proper balance between the freedom guaranteed by Art. 
19 (1)(8) ^ttd the social control permitted by cl. (6) of Article 19. 

In P.P. Enterprises v. Union of India,^ the Central Government had put 
an embrago on the dealers on keeping sugar in excess of the quantity specified, 
It was passed only with a view to prevent hoarding and black-marketing and 
to ensure equitable distribution and availability of sugar at fair prices in the 
open market. 

It only sought ta regulate the * limit of storage of sugar and did not 
prohibit its storage. The order was held to be valid. 

23.76. Industries 

List I, Entry 52 runs as follows : — “Industries, the control of which by 
the Union is declared by Parliament by law to be expedient in the public 
interest.” in List II the entry relating to industries is Entry 24 which is as 
follows ‘ Industries subject to the provisions of Entries 7 and 52 of List I.”^ 

A reading of Entry 52 in List i and Entry 24 in List II makes it clear 
that the Parliament will have exclusive jurisdiction to legislate regarding indus- 
tries, the control of which by the Union is declared by Parliament by law to 
be expedient m the public interest. Connected with these two entries is Entry 
33, List Hi Concurrent List which provides : “Trade and commerce in, and 
the production, supply and distribution — 

(a) the products of any industry where the control of such industry, by 
the Union is declared by Parliament by law to be expedient in the public 
interest, and imported goods of the same kind as such products ; 

(b) to (e) X X x” 

The subject of trade and the production, supply and distributjoa of the 
products of any industry which has been declared by Parliament under Item I, 

1. Stale of Tamil Nadu v. Hind Stone, (1911) 2 SCC 255 (217). 

2. P. P- Enterprises v. Union of India, 1982 SC 1016 (1019). 

3. 1982 SC 1016 (10(9). I . 

4. State of U P. v. Synthetics and Chemkats Ltd., 1980 SC 614 (620). 
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Entry 52 i*s in the Concurrent List on which both Parliament and State can 
legislate. 

The Industries (Development and' Regulation) Act, 1951 was enacted by 
Parliament to provide for development and regulation of certain industries. 

If the powers of Parliament and the State Legislature were confined to 
Entry 52 in List I and the Entry 24 in List II, Parliament would have had 
exclusive power to legislate in respect of industries notified by Parliament. 
The power of the State under Entry 24, List II is subject to the provisions of 
Entry 52 in List I. But we have to take into account Entry 26 in List II and 
Entry 33 in List III for determining the scope of legislative power of the 
Parliament and the State, Entry 26 in List II is as follows ; — “Trade and 
Commerce within the State subject to the provisions of Entry 33 of List 
III.’* 


Under Entry 33, List III the Parliament and the State have concurrent 
powers to legislate regarding the production, supply and distribution of the 
products of industries notified by the Parliament. A fair scrutiny of the 
relevant entries, makes it clear that the power to regulate the notified industries 
is not exclusively within the jurisdiction of Parliament as List 11 Entry 33 
in the concurrent List enables a law to be made regarding production, supply, 
distribution of products of a notified industry. 

In Tika Ramji v. State of Uttar Pradesh,^ a question arose whether 
Sugarcane Regulation, Supply and Purchase Act passed by the State Legis- 
lature and the notification issued therein by the State Government were 
repugnant to the notifications made under the Industries (Development and 
Regulation) Act of 1951. Two notifications were issued by the State Govein- 
ment under the U. P. Sugarcane Regulations Supply and Purchase Act, 1953, 
prohibiting the occupier of the factory to which area is assigned from entering 
into an agreement to purchase cane except through a Cane Growers Co-opera- 
tive Society under certain circumstances and assigning different sugarcane 
(factories specified to certain purchase centres for supply to them sugarcane 
for the crushing season, were challenged as u/fro uVes. The plea was that 
the subject-matter of the legislation fell within the exclusive jurisdiction of 
Parliament and the impugned notifications were repugnant to the notifications 
made under the Industries (Development and Regulation) Act. 1951. On 3Ist 
October, 1951, Parliament enacted the Industries (Development and Regu- 
lation) Act, 1951 to provide for development and regulation of certain 
industries. By S. 2 of the Act it was declared that it was expedient in public 
interest that the Union should take in its control the industries specified in the 
First Schedule which included in Item 5 thereof, the industries engaged in the 
manufacture or production of sugarcane. Industries (Development and 
Regulation) Act, 1951 was amended by Act 26 of 1953 by adding Chap. III-A 
entrusting Central Government with power so far as it appears necessary or 
expedient for securing the equitable distribution and availability at fair price 
of any article relatable to scheduled industry to provide by notified order for 
regulation, supply and distribution and trade and commerce thereof. The 
impugned notification which required the factories to purchase their sugarcane 
front the cooperative societies and assigned certain areas for factories as cane 
purchasing centre for the factories was stated to be ultra vires as they were 
beyond' the State’s competence and covered by the notification under the 
Industries (Development and Regulation) Act. Justice Bbagwati, observed : 
“When, however, it came to the products of the controlled industries comp- 
rised in Entry 52 of List I, trade and commerce in, and production, supply 
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and distribution of, these goods became the subject-matter of Entry 33 of 
List HI and both Parliament -and the State Legislatures had jurisdiction to 
legislate in regard thereto,” The learned Judge proceeded to observe— “That 
sugarcane being goods which fell directly under Entry 27 of List II and was 
within the exclusive jurisdiction of the State Legislature and it was compe- 
tent to legislate with regard to it and as such the impugned .^ct was /itfro- 
vires of the State Legislature. The power to legislate regarding production, 
supply and distribution of good is subject to provision in Entry 33, List III 
which deals with products and industries notified by Parliament. Entry 
33 being in the Concurrent List, legislative power of the Slate regarding 
production, supply and distribution of goods cannot be denied.” 

In Baijnath Kedia v. State of Bihar,^ a question arose as to whether the 
Bihar Legislature had jurisdiction to enact the second proviso to S. 10 (2) of 
the Bihar ^nd Reforms Act, 1950, by which the terms and conditions of the 
lease of mines and minerals could be substituted for the terms and conditions 
laid down in the Bihar Mines and Minerals Concession Rules. On the 
strength of the amended S. 10 (2) of the Reforms Act and amended R. 20 
the Bihar Government demanded from the appellant rent contrary to the terms 
of his lease. It was held that Entry 54 in Union List speaks of requirements 
of mines and minerals development and Entry 23 in List II is subject to 
Entry 54. Once a declaration was made under Entry 54 specifying the extent 
of vesting the competency was only with the Parliament. 

The plea of the learned counsel was that the modification of the existing 
lease was a separate topic and not covered by S. 15 of Act 67 of 1957. The 
Court rejected the plea on the ground that the entire legislative field in relating 
to mines and minejrals had beeq- withdrawn from the Slate Legislature. ‘The 
decision does not help the appellants for on the facts it is clear that the 
entire field relating to mines and minerals had been occupied and taken away 
from the Legislature and as such it was beyond the competence of the State to 
legislate on mines and minerals. 

23.77. Right to Close down business. 

We may consider the nature of the right to close down the businese. If 
one does not start the business at all, then under no circumstances he can be 
compelled to start one. Such a negative aspect of a right to carry on a 
business may be equated with the negative assets of the right embedded in 
the concept of the right to freedom of speech, to form an association or to 
acquire or hold property. Under no circumstances a person can be compelled 
to speak, to form an association or to acquire or held a property. 

The Supreme Court, in Hathi Singh Manufacturing Company v. 
Union of India* pointed out • that the right to carry on any business 
includes a right to start, carry on or close down any undertaking but 
it is not correct to say that the right to close down a business can be 
equalled or placed at par as high as the right not to start and carry on a busi- 
ness at all. In Excel, Wear v. Union of India,* the Supreme Court 
held that the proposition urged on behalf of the employers bv equating 
the two rights and placing them at part is not quite opposite and sound and 
equally so the extreme contention put forward on behalf of the labour union 
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that right close down a business is not an integral part of the right to carry 
on a business. It is wrong to .say that an employer has no right to close down 
his business once he starts it. If he has such a right, as obviously he has, it 
cannot but be a fundamental right embedded in the right to carry on any 
business guaranteed under Article 19 (I) (g) of the Constitution. But such a 
right to close down a business is not absolute in its scope. It can certainly be 
restricted, regulated or controlled by law in the interest of the general public. ^ 

In R.C. Cooper v. Union of India,^ the Court held the statute to be void 
for infringing the rights under Articles 19 (1) (f) and 19 (1) (g) of the Consti- 
tution. In the Bank Nationalisation'-' case (supra) the petitioner was a share- 
holder and a director of the company which was acquired under the statute. 
As a result of the Bank Nationalisation case (supra) it follows that the Court 
finds out whether the legislative measure directly touches the company of 
which the petitioner is a shareholder. A shareholder is entitled to protection 
of Article 19. The individual right is not lost by reason of the fact that he 
is a shareholder of the company. The Bank Nationalisation case (supra) has 
established the view that the fundamental rights of shareholders as citizens 
are not lost when they associate to form a company. When their fundamental 
rights as shareholders are impaired by State action their rights as shareholders 
are protected. The reason is that the shareholders’ rights are equally and 
necessarily affected if the rights of shareholders with regard to Article 19(1) 
(a) are projected and manifested by the newspapers owned and controlled by 
the shareholders through the medium of the corporation. In the present case, 
the individual rights of freedom of speech and expression of editors. Directors 
and shareholders are all exercised through their newspapers through which 
they speak. The press reaches the public through the newspapers. The 
shareholders speak through their editors. The fact that the companies are 
the petitioners does not prevent the Court from giving relief to the share- 
holders, editors, printers who have asked for protection of their fundamental 
rights by reason of the effect of the law and of the action upon their rights. 
The locus standi of the shareholder-petitioners is beyond challenge after the 
ruling of the Supreme Court in the Bank Nation -lisation case (supra). The 
presence of the company is on the same ruling not a bar to the grant of relief. ^ 

23.78. Price Fixation — Legislative function. 

“Price fixation is more in the nature of a legislative measure even 
though it may be based upon objective criteria found in a report or other 
material. It'could not, therefore, give rise to a complaint that a rule of 
natural justice has not been followed in fixing the price. Nevertheless, the 
criterion adopted must be reasonable. Reasonableness, for purposes of 
judging whether there was an “excess of power” or an “arbitrary" exercise of 
it, is really the demonstration of a reasonable nexus between the matters which 
are taken into account in exercising a power and the purposes of exercise of 
that power.”® 

Possibility of an alternative scheme which might have been but had not 
been designed, would not be sufficient to make a restriction unreasonable. In 

1. Exell Wear v . Union of India^ 1979 SC 25 (35). 

2. 1970 $C 564. 

3. R, C. Cooper v. Union of India ^ 1970 SC 564. 

4. Benett Coleman dt Co* v. Union of India, 1973 SC 106 (114). 

5. Saraswati Industrial Syndicate 1975 SC 460, Laxmi Khandiori v. State of U. P 
(1981) 2 see 602(629)a 



5B0 


The Constitution «f ht^ 


23.78. 


State Maharashtra v. Mtmbai Upnagar Gramodyog Sangh^ the Supreme 
Court observed : 

"The lesisiature bas designed by which reasonable restrictions are placed 
upon the right of a citizen to dispose of his property ; possibility of an 
alternative scheme which might have been but has not been designed, will not 
justifiably expose the first scheme to the attack that it imposes unreasonable 
restrictions.” 

In earlier cases the Supreme Court approved the view that in fixation of 
prices among the factors to be considered was a reasonable and fair margin of 
profits for the producer.* 

Clause 5 of the Sugar Control Order of 1955 laid down the factors which 
had to be taken into consideration in fixing prices. These factors include 
among other thin^ a reasonable margin of profit for the producer and/or 
trade and any incidental charges. This was kept in mind when prices were 
fixed by the impugned notification. These prices were prevalent in the free 
market and must certainly have taken account of a fair margin of profit for 
the producer, though in the case of an individual factory due to factors for 
which the producer might himself be responsible, the cost of production might 
have been a little more. Therefore, the prices fixed by the Government by 
the impugned notification can in no circumstances be said to have been proved 
to be below the cost of production.’’* 

The Panfpath Co-operative Sugar Mill's* case the price fixation of sugar 
under the Sugar (Price Determination) Order, 1971, on principles laid down by 
Tariff Commission and other expert bodies were considered by the Court. In 
that context it was saidr': 

“We are, satisfied both on the language of the sub-section, the background 
in which it was ejiacted and the m'sehief the legislature sought to remedy 
through its working that the true construction is that a fair price has to be 
determined in respect of the entire produce, ensuring to the industry a reason- 
able return on the capital employed in the business of manufacturing sugar. 
But this does not mean that Government can fix an arbitrary price, or a price 
fixed on extraneous considerations or such that it docs not secure a reasonable 
return on the capital employed in the industry.” 

Price Fixation — Fair Price 


Reasonableness, for purposes of judging whether there was an excess of 
power ‘or an arbitrary’ exercise of it is really the demonstration of a reasonable 
nexus between the matters which are taken into account in -exercising a power 
and the purposes of exercise .of ‘that power. This was made clear by the 
Supreme Court in several cases, Shree Meenakshi Mills Ltd. v. Union of India'^, 
Panipat Co-operative Sugar Mills v. Union of India.* 

Shree Meenakshi Mill's case related to price fixation under the provisions 
of Cotton Textile (Control) Order, 1948. There, the Supreme Court obser- 
ved, inter alia, that the case of Premier Automobiles Ltd. v. Union of India."' 
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4. 1973 SC 537; Saraswatl Industrial Syndicate v. Union of India, 1975 SC 440 

5. 1974 SC 366. 

6. 1973 SC 537 , Saraswatl Industrial Syndkats v. Union of Aufto,1975(SC 460. 

7. 19728C 1690 : (1972) 2 SCR 526. 
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did not consider that concept of fair prices varied with circumstances in which 
and the jpurposes for which the price control was sought to be imposed”, and, it 
indicated that the decision in that case was based on a “special agreement” 
involved there. 

The Supreme Court later changed its view, and it said that ; “The 
question of fair price to the consutner with reference to the dominant object 
and purpose of the legislation claiming equitable distribution and availability 
at fair price is completely lost sight of, if profit and the producer’s return 
are kept in the forefront. In determining the reasonableness of a restriction 
imposed by law in the held of industry, trade or commerce, it has to 
be remembered that the mere fact that some of those who are engaged in 
these are alleging loss after the imposition of law will not render the law 
unreasonable. By its very nature, industry or trade or commerce goes through 
periods of prospsrity and adversity on acc.tunt of economic and sometimes 
social and political factors. In a largely free economy when controls have to 
be introduced to ensure availability of consumer goods like foodstuff, cloth 
and the like at a fair price it is an impracticable proposition to require the 
Government to go through the exercise like that of a Commission to hx the 
prices.”^ 

20.79. Price Control 

The balance between freedom to carry on business and special control 
under reasonable restrictions is required. In Dwarka Prasad Lusnn Uaiain v. 
State of U. P.® the exclusion of incidental charges fiom the cost ilen.s fcr 
allowing 10 per cent profit in fixing the controlled prices of ccal vas attacked 
to be unfair and discriminatory. The Supreme Court held that the commissicn 
would only lower the margin of profit, and the fixation of price was in the 
interest of public. 

In deciding the nature and extent of the guidance which should be given 
to the delegate, legislature must inevitably take into account the special features 
of the object which it intends to achieve by a particular statute. The object 
which was intended to be achieved and the means which were required to be 
adopted in the achievement of the said object should been clearly enumerated 
by the Legislature as a matter of legislative decision. Whether or not some 
other matters also should been included in the legislative decision must 
be left to the legislature - itself. The question which is to be considered 
is whether the power conferred on the delegate is uncanalised or unguided. 
Having regard to the nature of the problem which the Legislature wanted to 
attack it may come to the conclusion that it would be inexpedient to limit the 
discretion of the delegate in fixing the maximum prices by reference to any 
basic price. 3 

In the case of D^arka Prasad Laxmi Narain* the provision of clause 
4 (3) of the Uttar Pradesh Coal Control Order, 1953, was held to be void as 
imposing an unreasonable restriction upon the freedom of trade and business 
guaranteed under Art. 19 (1) (g) of the Constitution, and not coming within 
the protection afforded by clause (6) of Article 19. The impugned clause, it 
was held, had conferred on the licensing authority unrestricted power without 
framing any rules or issuing any directions to regulate or guide his discretion. 
Besides the power could be exercised not only by the State Coal Controller 

1. Shree Meenakshi Mill v. Union of India, 1974 SC 366 (380). 

2. 1934 SC 224. 

3. Union of India v. Bhanamal Gultarbntd Ltd., 1960 SC 475 (48- f, 

4. 1954 SC» 803: 1954 SC 224. 
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but by any person to whom he may choose to delegate the same 
and it was observed that the choice can be made in favour of any and every 
person. 

In- the case of Nath Mal,^ the Supreme Court struck down the latter part 
of clause 25 of the Rajasthan Foodgrains Control Order, 1949. In this case 
the challenge to the impugned clause proceeded on the specific and express 
assumption that Section 3 of the impugned clause empowered the Government 
to requisition the stock at a price lower than the selling price thus- causing loss 
to the persons whose stocks were freezed while at the saipe time the 
Government was free to sell the same stocks at a higher price and make a 
profit.2 

Freezing of Stocks. 

In Nath Mai and Mitha Mai case,® while dealing with food grains, 
an order freezing the stocks in order to secure its equitable distribution so as to 
make it available at a fair price to consumers was upheld by this Court with the 
following observation : “We are clear, that the freezing of stocks of foodgrains 
is reasonably related to the object which the Act was intended to achieve, 
namely, to secure the equitable distribution and -availability at fair prices and 
to regulate transport, ‘distribution, disposal and acquisition of an essential com- 
modity such as foodgrains.” 

Even the freezing of stocks and foodgrains with a view 
to securing their equitable distribution and availability was held to be a reason- 
able restriction. If by seizing the food stocks the right of a citizen to trade in 
food grains was seriously impaired and hampered yet such a State action was 
justified on the ground of public Interest.^ 

In Prag Ice & Oil Mills v. Union of fndia,^ Beg, C. J„ observed ; “All the 
tests of validity of the impugned price control or fixation order were to be 
found in Section 3 of Essential at Commodities Act. Section 3 makes neces- 
sity or expediency of a control order for the purpose of maintaining or increas- 
sing supplies of an essential commodity or for securing its equitable distribution 
at fair prices the criteria of validity. It is evident that an assessment of cither 
the expediency or necessity of a measure, in the light of all the facts and circum- 
tances which have a bearing on the subject of price fixation , is essentially a 
subjective matter. It is true that objective criteria may enter into determina- 
tions of particular sellingjprices of each kilogram of mustard oil at various times. 
But, there is no obligation here to fix the price in such a way as to ensure 
reasonable profits to the producer or manufacturer. It has also to be remem- 
bered that the object is to secure equitable distribution and availability at fair 
prices so that it is the interest of the consumer and not of the producer which 
is the determining factor in applying any objective tests at any particular 
time.® 

The various measures which are challenged as unreasonable namely, the 
provisions for canteens, rest rooms, facilities for supply of drinking water, 

1. 1954 SCR 982 : 1954 SC 307. 

2. Harlshnker Bagia v. State of Madhya Pradesh, 1954 SC 465. 

3. 1954 SC 307. 

4. Laxml Khandsart v. State of U. P.. (1981) 2 SCC 600 (613). 

5. (1978) 3 SCC459 : (1978) 3 SCR 293J: 1978 SC 1296. 

6. Uxrni Khan bari v. State of V. P., (1981) 2 SCC 600 (614) i Prag he A OU Mills V. 

Union of India, 
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latrines, urinals, first-aid facilities are amenities for the dignity of human labour. 
The measure is in the interest of the public. It is for the legislature to deter- 
imine what is needed as the appropriate conditions for employment of contract 
labour. It is difficult for the Court to impose its own standards of reasonable- 
ness. The legislature will be guided by the needs of the general public in 
determining the reasonableness of such requirements.^ 

In Sri Krishna Rice Mills case. Civil Appeal Nos. 1026-1031 of 1963, 
dated 27.1. 1965 (SC) the rice was procured after 30 December, 1957 at the 
rate of maximum price fixed by the Government by notification dated 30 
December, 1957. The appellants there contended that they had paid higher 
prices than fixed by the notification. This Court held that unless it could be 
shown that the reduction of price was not fair, it could not be said that the 
procurement after 30 December, 1957 based on the price fixed in the notifica- 
tion of that date was in any manner against the provisions of the Act or was 
hit by Article 19 (1) (f). The Court found that the prices fixed where fair, 
because the reason for the reduction of prices of December, 1957 was that new 
crop came into the market from November, 1957 and the market prices of 
rice fell. When prices fall, traders who had made purchases at higher prices 
have to sell at the reduced rates and therefore, they cannot complain of rise 
and fall of prices due to economic factors in an open market they cannot 
similarly complain of increase or reduction of prices as a result of notification 
under Section 3 (1) of the Essential Commodities Act, 1955 because that in- 
crease or reduction is also based on economic factors.^ 

In State of Rajasthan v. Nathmal,^ the authorities were allowed to freeze 
any sroock of foodgrains and no person could disposeof any foodgrains out of 
the stock so “freezed” without the permission of the authority. The 
order was held to be relatable to the object of the Act, namely securing equitable 
distribution and availability at fair prices. The ceiling price of the commo- 
dity was Rupees 17-18. The Government procurement price was Rs. 9 per 
maund. The Court held that it was an unreasonable restriction because the 
Government was free to sell at a higher price and make a profit. The ceiling 
price was higher than the fixed price at which the stocks were requisitioned 
but after requisition, the Government would sell at the higher price. Therefore, 
that was an unreasonable restriction. 

lOyNarendra Kumar Union of India,* f Court emphasised that the 
test of reasonableness meant the nature of evil that was sought to be remedied, 
that ratio of the harm caused to the individual citizen by the proposed 
remedy and the beneficial effect reasonably expected to result to the general 
public. 

The Court held that the evil sought to be remedied was rise in price and 
some fixation of price being essential to keep prices within reasonable limits 
was reasonable restriction. 

23.80. Loss to Producer. 

It was contended that in fixation of the price of levy sugar the Govern- 
ment had not taken into consideration the fact that the petitioners would 
undergo a serious loss because the price would not be sufficient even to cover 
their manufacturing cost. But the Supreme Court did not accept this argu- 
ment “The policy of price control has for its dominant object equitable 

1. Gammon India Ltd., v. Union of India, 1974 SC 960 (965). 

2. Shree Meenakshi Milis v. Union of India, 1974 SC 366 (379). 

3. 1954 SC 307. 

4. 1960SC43a 
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distributioQ and availability of the commodity at fair price w as to benefit 
the consumers. It is manifest that individual interests, however, precious 
they may be must yield to the larger interest of the community namely, in 
the instant case, the large body of the consumers of sugar. In fact, even if 
the petitioners have to bear some loss there can be no question of the 
restrictions imposed on the petitioners being unreasonable.' 

In the case of essential commodities like sugar the question of the 
economic production and distribution thereof must enter the verdict of the 
Court in deciding the reasonableness of the restrictions . In such cases even 
if the margin of profit left to the producer is slashed that would not make 
the restriction unreasonable.^ 

In Shree Meenakshi Mills Ltd. v. Union of India, Ray, C. J. speaking 
for the Court observed as follows : 

“If fair price is to be fixed leaving a reasonable margin of profit, there 
is never any question of infringement of fundamental right to carry on 
business by imposing reasonable restrictions. The question of fair price to 
the consumer with reference to the dominant object and purpose of the 
legislation claiming equitable distribution and availability at fair price is com- 
pletely lost sight of if profit and the producer’s return are kept in the 
forefront.’* 

In Lakshmi Khandsari -v. State of U. the Supreme Court was 
satisfied that the restriction imposed by the impugned notification in stopping 
the crushers for the period 10th October to 1st December, 1980 was in public 
interest and bore a reasonable nexus to the object which was sought to be 
achieved, namely, to reduce shortage of sugar and ensure a more equitable 
distribution of that commodity. 

In Prag Ice <£ Oil Mills v. Union of India’^ Chandrachud, C. J., observed 
as follows : 

*‘The dominant purposes of these provisions is to- ensure the availability 
of essential commodities to the consumers at a fair price. And though patent 
injustice to the producer is not to be encouraged, a reasonable return on 
investment or a reasonable rate of profit is not the sine question of the validity 
of action taken in furtherance of the powers, conferred by Section 3 (1) and 
Section 3 (2) (c) of the Essential Commodities Act. The interest of the con- 
sumer has to be kept in the forefront and the prime consideration that an 
essential commodity ought to be made available to the common man at a fair 
price must rank in priority over every other consideration.** 

Where the fixation of price of an essential commodity is necessary lo 
protect the interests of consumers in view of ibe scarcity of supply, such restric- 
tion can not be challanged as unreasonable on the ground that it would result in 
the elimination of middleman for whom it would be unprofitable to carry on 
business at fixed rate or that it does not ensure a reasonable return to the 
manufacturer or producer on the capital employed In the business of manu- 
facturing or producing such an essential commodity. '' 

1. Uew India Sugar Works v. State of U. F., 1981 SC 998 (1000). 

2. ibtd. 

3. (1974) 2 SCR 398 : 1974 SC 366. 

4. Laxmi Khandsari v. State of U.. P., (1981) 2 SCC 600 (627). 

5. 1978 SC 1296. 

6. Laxmi Khandsari v. Stale of U. P., (1981) 2 SCC 600 (628). 

7. Hoeehst Pharmaceutlcais Ltd. v. State of Bihar, 1983 SC 1019 (1032). 
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23.81. Price Permits. 

Wheie the evil sought to be remedied by (he law is the rise on prices of 
raw material which is bound to be reflected in the higher prices of the consu* 
mer goods in the production of which that raw material forms an ingredient, 
an Order controlling its price would of course be the first obvious step for 
fighting this evil. 

The essential subsidiary step is in some cases to introduce a system of 
permits so that the persons {acquiring a particular article could be known. A 
system of permits would also be of great help in ensuring that the raw material 
would go to those industries where it is needed most and distributed in 
such quantities to several industries in different parts of the country as would 
procure the greatest benefit to the general public. ’ 

23.82. Price Fixation — A guideline. 

Although the object of a restriction may be beyond rea; proach and may 
very well attract the protection of sub-arts. (I) to (6) of Art. 19, if the statute 
fails to provide sufficient safeguards against its misuse the operative sections 
will be rendered invalid.^ A restriction imposed under Section 3 (1) of the 
Punjab Special Powers Act, 1956, was struck down by the Supitmc Court 
in Virendra v. State of Punjab,^ on the ground that the Act did not provide 
for any time for the operation of an order made thereunder nor for a repre- 
sentation by the aggrieved party. 

The restriction impugned in State of Bihar v. K. K. Misra,* the power to 
impose the same was conferred on the executive Government and not to any 
judicial authority. There was no provision lo make representation by the 
aggrieved party against the direction given by the Government : no appeal or 
revision was provided against that direction and the oider made need not be 
of temporary nature. It was held (hat the impugned provision was violative 
of Articles 19 (l)(b), (c)'and<(d) and was not saved by Article 19 (3), (4) or (5). 

Price Control — Margin of Profit. 

In Shree Meenakshi Mills Ltd. v. Union of India, ^ the Supreme Court 
observed that if fair price was fixed leaving a reasonable maigin of profit, 
there would never be any question of infringement of fundamental right to 
carry on business by imposing reasonable restiictions. 

In determining the reasonableness of a restriction imposed by law in the 
field of industry, trade, commerce, it has to be remembered that the mere fact 
that some of those who are engaged in these are alleging loss after the impo- 
sition of law will not render the law unreasonable.® 

Similar view was taken in the case of Prog Ice & Oil Mills v. Union oj 
India,’’ where theicourt speaking through Beg, C. J., observed : 

“It has also to be remembered that the object is to secure equitable 
distribution and availability at fair • prices so that it is the interest of the 

1. Narendra Kumar v. Union of India, (1960) 2 SCR 375 ; 1960 SC 430 (436). 

2. State of Madhya Pradesh v. Baldeo Prasad, (1961) 1 SCR 170 : 1961 SC 293. 

3. 1958 SCR 308 : 19571SQ896. 

4. 1971 SC 1667»(1670). 

5. 1974 SC 366. 

6. New India Sivar Works v. State oJV.P., (1581) 2 SCC 293 (298) 

7. 1978 SC 1296 ; New India Snsar Works v. State of V. P. (1981) 2 SCC 293. 



536 


The Constitution of India 


23 . 82 . 


consumer and not of the producer which is the determining factor in applying 
any objective tests at any particular time. 

In Diwan Sugar & General Mills v. Union of Jnrlia,^ the Supreme Court 
considered Sugar Export Promotion Ordinance, 1958. Prices of sugar had 
gone up by a rupee per maund during May-June, 1951 in expectation of the 
Ordinance. Though the industry assured sale of sugar at prices prevalent 
before the Export policy was announced, there was no fall in prices. Notifi- 
cations were issued under the Sugar Control Order fixing controlled price 
below the level of prices at the end of May and in the week preceding 17 June, 
1958. This Supreme Court repelled the contention that the prices were below 
the cost of production. The sugar crushing season begins about the end of 
October and finished about the end of May. The fixation of prices in July, 
1958 was on the basis of the 1957-58 season and the market prices were 
available at the time of the notification. 

In an unreported decision in Sri Krishna Rice Mills v. Joint Director 
{Food). Vijayawada {C'wW Appeals No. 1026-1031 etc. of 1963 D/- 27.1. 1965 
(SC) the Supreme Court held that Section 3 of the Essential Commodities 
Act sufficiently specified the principles on the basis of which price should be 
fixed. The Central Government fixed the maximum price for sale of rice of 
certain quantities. The rice millers contended that notification fixing fair 
price violated .\rticles 14, 19(l)(f), (g) and 3 1 (2) of the Constitution, and. 
therefore, they were entitled to the rates prevailing in the market. The 
contentions on .Art. 19 (f) (g) were repelled on the rulings of the Spremc Court 
in Hari Shanker Bagla v. State of Madhya Pradesh^ and Union of India v. 
Bhanamal GuizarimaL^ 

■ In Union of India v. Bhanmal Gulzarimal Ltd.* clause IIB of the Iron 
and Steel (Control of Production' and Distribution) Order, 1941, which confer- 
red power on the Controller to fix maximum price from time to time was chal- 
lenged on the*ground that cl. IIB should have referred to the prices of some 
specified year as basic prices and should have directed the Controller to pres- 
cribe maximum prices by reference to the basic prices. This Court did not ac- 
cept{that contention. The special features of the object which the Control 
Order is said to achieve are an important consideration. Maximum prices in 
respect of iron and steel would depend on a rational evaluation from time 
to time of all factors. This Court will not substitute its determination for 
that of the direction of the authority in fixing the fair prices. The controller 
with a view to fixing maximum price of iron and steel made a flat reduction of 
Rs. 30/- per ton from the earlier maximum price. The price for sale by 
registered producers of untested articles was Rs. 333/-per ton whereas the price 
for sale by controlled stock holders was Rs. .363/- per ton and the price at 
which the respondents could sell was Rs. 378/- per ton ; and as a result of 
per ton from of Rs. 30/- the respondents were required to sell at Rs. 348/- 
the deduction the controlled stock holders and they were compelled to sell 
at a reduced price. This Court held that losses in respect of particular tran- 
sactions would not be decisive because the general efiect of the notification 
is on all the classes of dealers as a whole. 

‘If it is shown that in a large majority of cases, if not all, the impugned 
notification would adversely affect the fundameiital right of the dealers guaran- 

1. 1959 sc 626 : Shree Meenakshi v. Union of India, 1974 SC 366 (378). 

i 1936 SC 465. 

3. t960SC475 

4. (196t>)2SCR627: ltllS8SC473rnW»a.U66«. 
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teed under ^Article 19 (I) (f) and (g) that may constitute a serious infirmity in 
the validity of the notification.” 

In Narendra Kumar v. Union of Indla,^ the Supreme Court emphasised, 
that the test of reasonableness meant the nature of evil that was sought to 
be remedied, the ratio of the harm caused to the individual citizen by 
the proposed remedy and the beneficial effect reasonably expected to result 
to the general public. Clause 3(1) of the Nen-ferrous Metal Control Order 
1958, which provided that no person shall sell or offer to sell any non- 
ferrous metal at a price which exceeds the amount represented, by an addition 
of 3.. 1/2 per cent of its landed cost and which provided that no person shall 
purchase or offer to purchase from any person non-ferrous metal at a price 
higher than at which it is permissible for that other person to sell to him 
under sub section (i) 'was challenged. The Court held that an addition of 
3 1/2 per cent of the landed cost was intended to enable the importers to earn a 
margin of profit and that this would be the minimum price at which the 
importers would sell. Any dealer would have to pay at the rate of landed 
cost plus 3 1/2 per cent in getting the supply of copper from the import any- 
thing more than the landed cost plus 3 1/2 per cent thereof. As a result of 
this any actual consumer of the commodity would have to get it direct from 
the importer and the channel of distribution through the dealer would disap- 
pear. The Court held that where the evil sought to be remedied is rise in price 
and some fixation of price being essential to keep prices within reasonable 
limits was reasonable restriction.* , 

The mere suggestion that no provision is made for adjustment on 
account of changes in the cost of production does not amount to infringe- 
ment of f^undamental right to carry on business and to hold and dispose of 
property. Further, even if there is increase in the cotton prices, the petiti- 
oners can absorb it because the controlled price fixed is more fair to the 
producer. If he sustains alleged losses for some time, it will be a reasonable 
restriction because the object of the price control is to hold the price line or 
revert the prices to normal levels and make available cotton yarn to the 
handloom and powerloom weavers at a fair price which will enable them to 
withstand competition from m*ll made cloth. It is not shown that the 
controlled price is, so grossly inadequate that it not only results in huge 
losses but also is a threat to the supply position of yarn. The contioiied price 
is in the interest of the country as a whole for Just distribution of basic necessi- 
ties. The controlled ’price Js neither arbitrary nor an unreasonable restriction.^* 

23.83. Price Fixation — Zonal basis. 

System of fixing the prices according to certain regions or Zones is not 
new. Once it is recognised that prices could be fixed, according to the Zones 
the cost schedules have necessarily to be different for each Zone. The various 
items which go into the fixation of prices will differ from Zone to Zone. In 
Aiakapalie Coop. Agri and Industrial Society v. Union af India^ the Supreme 
Court did not hold that while classifying Zones on Geographical-cum-agro- 
economic consideration, any discrimination was made or that the price fixation 
according to each Zone taking into account all the relevant factors would lead 
to such discrimination as would attract Art. 14. 

1. I9WSC430. 

2. Meenakshi Mills v. Union of India, 1974 SC 366 (384). 

I. Meenakshi Mills v. Union ^ India, 1974 SC 366. 

4 » xvnwcm. 
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23 . 84 . Minimum Wages. 

Section 12 of the Minimum Wages Act 1948 requires every employer ^o 
pay to every employee engaged ip a scheduled employment wages at a fate no^ 
less than the minipimQ wa^s fixed under the Act. In yijay Cation 

Mills Ltd. V State of .ijmer^ it was contended that the provisions of the 
Act were bound to affect harshly ^nd even oppressively a particular class of 
employers who for purely economic reasons were unable to pa/ the minimum 
wages fixed by the authorities but had absolutelyjno dishonest intention of 
exploiting their labourers. If it was in the interest of the general public that 
the labourers should be secured adequate living wages, the intentions of the 
employer whether good or bad are really irrelevant. Individual employers 
might find it difficult to carry on the business on the basis of the minimum 
wages fixed under the Act this must be due entirely to the economic condition 
of these paiticular employers. That cannot be a ground for striking d^wn the 
law itself as unreasonable. The restrictions, though they interfere to some 
extent with the freedom of trade or business guaranteed under Article 19 (I) (g) 
of the Constitution, are reasonable and being imposed in the interest of the 
general public are protected by the terms of Clause (6) of Article 19. A 
similar plea was raised in Unichoyji v. State of Kerala'^ ; it was rejected by the 
Supreme Court. 


1. 19SSSC33. 

X 1962 SCR W: 1902 80 12. 
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24 1. Rights against the State, 

In the early struggles for liberty, it was nearly always the state or some 
part of it that was the enemy. Kings, tyrants, dictators these were state oflS- 
cials. The police was the state in action. Government had to be kept under 
the law, or liberty did not exist. Hence the very strong tradition grew up, a 
tradition particularly strong among members of the Bar and Bench that it was 
liberty against government that mattered. Hence the efforts to curb govern- 
mental power by Bills of Rights, concepts of natural law, doctrines of the 
separation of powers and theories of checks and balances. This approach 
fitted perfectly the individualist philosophy which believed that the least 
government was the best government. 

This concept, however, has had in .recent times to be fupplrmenlcd ty 
nnother idea, which may, be called liberty thropgh government. Certain hvman 
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of great value to a great number of people, can be realised through 
governmental action. ' 

The hungry man must be fed, the sick must be attended to, the old must 
be provided for, the young must have a chance to enter to the fullest degree 
into our cultural heritage through education. To deprive people of these 
essentials to the good life, or to allow the still unresolved problems of our 
economic system to deprive them without talcing step to alleviate the deprivations, 
is to take away human rights. 

Liberty against government and liberty through government pose separate 
problems. Liberty against government can be secured by restrictions upon state 
action. 

Article 1 3 (2) expressly says that the State shall not make any law which 
take away or abridges the rights conferred by Chapter III of our Constitution 
which enshrines the fundamental rights. 

Wliat, then, of those other human rights which must be sought not 
against but through government ? The constitution can tell the legislatures not 
to do some thing ; it can not instruct them also to do something ? Such ins- 
truction, unlike the prohibition, produces no result until the legislatures act, and 
they must be free to choose the form of action. 

24 . 2 . Welfare State 

The welfare state is the institutional outcome of the assumption- by a 
society of legal and therefore formal and -explicit responsibility for the basic 
well-being of all of its members. Such a state emerges when a society or its 
decision-making groups becomes convinced that the welfare of the individual 
“beyond such provisions as may be made to preserve order and provide for 
the common defense” is too important to be left to custom or to informal 
arrangements and private understandings and is therefore a concern of govern- 
ment.l 


The ideas underlying the welfare state are derived from many different 
sources. From the French Revolution came notions of liberty, equality and 
fraternity. From the utilitarian philosophy of Bentham and his disciples came 
the idea of the greatest happiness of the greatest number. From Bismarck and 
Beveridge came the concepts of social insurance and social security. From 
the Fabian Socialists came the principle of the public ownership of basic 
industries and essential services. From Tawney came a renewed emphasis on 
equality and rejection or avarice as the mainspring of social activity. From the 
Webb’s came proposals for abolishing the causes of poverty and cleaning up the 
base of society.* 

There is, however, no positive or comprehensive philosophy, no ideology 
that underlies the many policies and programmes that are supposed to form 
part of the welfare state. 

Whatever its orians, the terms “welfare state” came into general use in 
the year after 1945. No Ibnger is the state merely the policeman who keeps 
law and order, its business is now positively to promote the welfare of all its 
citizens. The term “Welfare state” reflects an attitude towards the state, which 
sees it as a positive agent for the promotion of social welfare. In this it can be 
contrasted with the laissez-fhire ideal of the state.’ 


1. International Encyclopedia of Social Sciencea, Volt IH p. 312. 

2. Robson.. .lPe(far# State and Welfare Society, p. 11 

3 . Ibid, 
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Thoi bel^v^ts in laUsez-faive saw the fuactims of t)ie Government as 
being primarily those of protecting the community against external attack, 
maintaining internal law and order and guaranteeing contracts ; thus it provi- 
ded a framework within which private enterprise and the free market could 
work. Beyond this, they only recognized a very narrow range of public 
services as being justified on the grounds that private enterprise could not pro- 
vi^ them. These included a minimum provision for the relief of the destitute 
or the undertaking of public works (such a harbours, canals or lighthouses). 
In general, they believed that public enterprise was likely to be inefficient and 
wasteful and that taxation was a necessary evil, draining away money which 
would be better left to fructify in the pockets of the peopled In contrast to 
this laissez-faire attitude, we now accept that social welfare demands a much 
wider and more persuasive range of Government activity. Not only should the 
Government provide social services, such as social security, medical treatment, 
education, welfare facilities and subsidized housing, but these should go beyond 
the provisions of a bare minimum towards ensuring that all have equal oppor- 
tunity, so far as the country’s resources allow.® 

A theory of the welfare state should be based on the following proposi- 
tions ; the welfare state is devoted to the well-being of the whole society ; it is 
as much concerned with maintaining or improving conditions for those who 
enjoy a good life style as with raising the standard of living of those who fall 
below an acceptable national minimum ; it recognises no vested interests as 
standing in the way of maximising welfare whether those of enter preneurs, 
employees, distributors, consumers, landowners, developers, professionals, 
investors or financiers. Welfare is of unlimited scope. It extends to social 
and economic circumstances, conditions of work, remuneration, the character 
and scope of the social services, the quality of the environment, recreational 
facilities and the cultivation cf the arts among its essential elements are a 
high degree of personal freedom, including freedom of expression, speech and 
writing, freedom of movement, a political regime based on the principles of 
social democracy, and protection of individual citizens against abuse of power 
be public authorities and other organisation.® 

A welfare state requires the acceptance of legitimate authority, and 
obedience to the reign of law.^ There is a very well written article on ‘welfare 
state.* 

The concept of the welfare State involves much more than the social 
services. It is concerned with the Budget and tax policy, the control of the 
money and credit supply, with industrial location and the development areas, 
areas with the Monopolies Commission, the Restrictive Practices Court to 
m:ntion only the main example. But the social services are nevertheless its 
most characteristic clement, since they are concerned with the positive provision 
of services to individual, of a type and on a scale that they would not obtain 
through the free market. The aim of the modern social services goes beyond 
providing the basic minimum of poor relief, elementary education or protection 
against epidemic disease, which is essential for civilized urb.an society. The 
Weif^arc State ideal conceives that an increase of social welfare is brought about 
if people can get a secure minimum income when he cannot earn, medical 
treatment suited to their needs when they are ill, educational opportunities 
according to their age, aptitude and ability, a chance of decent housing at rents 
they can afford, welfare services for the old and the children, and soon. It 

1. Slecman: The Welfare State^ p. 174. 

2. Ibid. 

3. Bobaon: Welfare State and Welfare Society^ p 174. 

4 tbidK 

5. Interotional Encyclopedia of Social Sciences, Vol of 15^ 16, 17 p. 514-518. 
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sees these as more likely to be provided adequately by Goveromeut action than 
' through the market . * 

Poverty and dependence are no longer regarded as evidence of personal 
failure. Quite apart from the physically disabled, workers who are under- 
paid and unemployed or intermittently employed arc considered to be impoveri- 
shed through no fault of their own. Where the supply of labour nearly always 
exceeds the demand and opportunity is unevenly distributed, it is held that 
the free market fails in a vast number of cases to proportion reward to merit. 
An income large enough to provide the basic necessities of life in adequate 
measure is regarded as the right of every member of society. If anyone’s income 
falls shorts, it should be supplemented not as an act of charity but as an act of 
social justice. 

Given glaring inequalities of income, the first concern of the welfare state 
in its initial phase has teen to achieve distributive justice. Government action 
may accomplish this (1) by expanding the number of public services ; (2) by a 
progressive tax system and a variety of taxes levied on employers for the benefit 
of their employees ; (3) by facilitating the growth of a strong labour movement 
enabling workers to bargain on equal terms with their employers and a 
consumei movement enabUng buyers to bargain more effectively with sellers; 
and (4) by means of minimum-wage legislation. 

One of the earlier devices for effecting a redistribution of income was the 
use of a progressive tax system. 

Legislation encouraging collective bargaining as a factor in influencing 
the distribution of income consisted initially of removing the legal bans and 
disabilities imposed on labour unions. 

Perhaps the most drastic departure from traditional economic practice has 
teen the adoption of minimum-wage legislation.^ 

Compulsory social insurance has become the classical means for meeting 
the need of the economically disabled. This device applies the principle that 
society must set aside, and require its members to set aside during the periods 
when they are gainfully employed, small sums of money to provide against 
expected or unexpected future disability. Payments and benefits usually vary, 
at least up to a point, with the amount of earnings of thei nsured. In some 
cases the provision is for the cost of care (as with the victims of illness or 
industrial accident), in others for the loss of earnings. 

The welfare state concerns itself not only with securing an equitable 
Income for those who are employed and with caring for those who are 
incapable of employment ; it also addresses itself to the problem of those who 
are able to work but prevented from doing so by forces over which they have 
no control. In such cases it is customary to distinguish between frictional 
unemployment and cyclical unemployment. When cyclical unemployment be- 
comes acute it is generally called mass unemployment. 

It must tea function of the State to protect its citizens against mass 
unemployment, as definitely as it is now the function of the State to defend the 
citizens against attack from abroad and against robbery and violence at home. 

24.3. Welfare State and Welfare Society. 

There is a distinction between a welfare society and a welfare state. The 
welfare state is what Parliament or the legislature has decreed and the 

1. Encyclopedia of SocUd SdeneeM^Vo\^\0^p.5\^\^ 
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goveraimpat does. The welfare society is what the people do, feel and think 
about matters which bear on the general welfare.^ 

The principal watch word which is now invoked to justify welfare 
policies is equality. It has to serve for validating proposals or decisions in the 
fields of education, health, housing, taxation, sex relations, the position of 
women in society and much else. 

The principle of social equality had never been as fully accepted in these 
islands as in the United States, partly because the British people never 
completely shed the deference to titles of nobility which were a heritage of 
foudalism, and party because a wide spread snoberry. Better 'educational 
opportunities have in recent years resulted in greater social equality. 

The resistance to equality of treatment for women has been most marked 
in the economic field. 

It is to be the endeavour of the state to secure a living wage, conditions 
of work ensuring a decent standard of life and full enjoyment of leisure and 
social and cultural opportunities, to protect the weaker sections of the people 
from social, injustice, and all forms of exploitation, to raise the standard of 
living of its people and the improvement of public health. 

24.4 Welfare State — Avowed purpose of Constitution 

The avowed purpose of our Constitution is to create a Welfare State. 
The directive principles of State policy setforth in Part IV of our Constitu- 
tion enjoin upon the State, the duty to strive to promot the welfare of the 
people by securing and protecting, an effectively as it may, a social order in 
which justice, social, economic and political, shall inform all the institutions of 
the national life. There is no conflict between the two. 

While our fundamental rights are guaranteed by Part III of the Consti- 
tution. Part IV of it on the other hand, lays down certain directive principles 
of State Policy. The provisions contained in that Part are not enforceable by 
any court, but the principles therein laid down are nevertheless fundamental 
in the governance of the country.* 

In re Kerala Education Bill, 1957,^ Das, C. J., said : "Although the legisla- 
tion may have been undertaken by the State of Kerala in discharge of the 
obligation imposed upon it by the directive principles enshrined in Part IV of 
the Constituion, it must nevertheless subserve and not override the fundamental 
rights conferred by the provisions of the Articles contained in Part III of the 
Constitution as explained by the Supreme Court in the State of Madras v. 
Champakant*- directive principles of State policy have to conform to and run as 
subsidiary to the chapter on fundamental rights. Nevertheless, in determining 
the scope and ambit of fundamental rights the court may not entirely ignore 
the directive principles of State policy laid down in Part IV but should adopt 
the principles of harmonious construction and should attempt to give effect to 
both as much as possible.*^ 

1. Robson : Welfare Slate and Welfare Society, Preface, p. 7. 

2. Chandrabkawan Boarding and Lodging v. State of of Mysore, (1970) 2 SCR 600 (612), 
1970 SC 2042 (2050). 

3. 193&SC936 (966). 

' 4. 1^! 'SCR 525 (531) : 1951 SC 226 (228). 

5. BatdfQuredti v. State of Bihar, 1938 SC 781. 
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In State of Madras v. Champakam^ it was said that 'the directive 
principles of the state policy which by Article 37 was expressly>niade unenforce- 
able by a court can not override the provisions found in Part III which, not 
withstanding other provisions are expressly made enforceable by the Supreme 
Court. The directive principles of State policy even if disobeyed can not 
affect the legislative power of the State, as they are directory in scope and 
operation.^ 

24.5 Directive Principles 

Part 4 of the Constitution lays down the Directive Principles of State Policy. 
Here the word 'state', unless the context otherwise directs has the same mean- 
ing as in Part III.^ f 

The provisions contained in Part 4 shall not be enforceable by any Court, 
but the principles therein laid down are nevertheless fundamental in the gover- 
nance of the country and it shall be the duty of the State to apply these 
principles in making laws.^ 

The State shall strive to promote the welfare of the people by securing 
and protecting as effectively as it may a social order in which justice, social, 
economic and political, shall inform all the institutions of the national 
life,® 


The State shall, in particular, strive to minimise the inequalities in 
income, and endeavour to eliminate inequalities in status, facilities and 
opportunities, not only amongst individuals but also amongst groups of people 
residing in different areas 'or engaged in different vocations.® 

The State shall, in particular, direct its policy towards securing, (a) that 
the citizens, men and women equally, have the right to an adequate means of 
livelihood; (b) that the ownership and control of the material resources of the 
community are so distributed as best to subserve the common good; (c) that 
the operation of the economic system does not result in the concentration of 
wealth and means of production to the common detriment; (d) that there is 
equal pay for equal work for both men and women : (e) that the health and 
strength of workers, men and women, and the tender age of children are not 
abused and that citizens are not forced by economic necessity to enter avoca- 
tions unsuited to their age or strength ; (f) that children are given opportunities 
and facilities to develop in a healthy manner and in conditions of freedom 
and dignity and that childhood-and youth are protected against exploitation 
and against moral and material abandonment.'' 

The State shall make provision for securing just and humane conditions 
of work and for maternity relief.® 

The Sta'e shall endeavour to secure, by suitable legislation or economic 
organisation or in any other way, to all workers, agricultural, industrial or 

1. 1951 SC 226. 

2. Deepchand v. State'of U, P., 1959 SC 649 (664). 

3. Constitution of India, Art. 36; Meaning of "State”. 

4. /Wrf., Art. 37. 

5. Art. 38(1). 

6. Ibid., Art. 38 (2) added by the Constitution (44 Amendment) Act, 1978. 

7. Clause (f) was substituted by an Constitution (42 Amendment) Act, 1976. 
Article 24 of the Constitution prohibits the employment of children below the age of 
fourteen. 

8 . Constitution of India. Art. 42. 
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otherwise* work, a living wage, conditions of work ensuring a decent standard 
oHife and full enjoyment of leisure knd social &od'culturaI opportunities and, 
in particular, the State shall endeavour to promote cottage industries on an 
individual or co-operative basis in rural areas. ^ 

The State shall take steps, by suitable legislation or in any other way, 
to secure the participation of workers in the management of under-takings, 
establishments or other organisations engaged in any industry.^ 

The State shall, within the limits of its economic capacity and develop- 
ment, make effective provision for securing the right to work, to education 
and to public assistance in cases of unemplopment, old age, sickness and 
disablement, and in other cases of underserved want.^ 

The State shall endeavour to provide, within a period of ten years from- 
the commencement of this Constitution, for free and compulsory education 
for all children untill they complete the age of fourteen years> 

The State shall promote with special care the educational and economic 
interest of the weaker sections of the people, and, in particular, of the Sche- 
duled Castes and the Scheduled Tribes, and shall protect them from social 
injustice and all forms of exploitation.^ 

The State shall regard the raising of the level of nutrition and the stan- 
dard of living of its people and the improvement of public health as among its 
primary duties and, in particular, the State shall endeavour to bring about 
prohibition of the consumption except for medical purposes of intoxicating 
drinks and of drugs which are injurious to health.^ 

The State shall endeavour to organise agriculture and animal husbandry 
on modern and scientific lines and shall, in particular, take steps for preserving 
and improving the breeds, and prohibiting the slaughter, of cows and calves 
and other milch and draught cattle.'' 

There is no conflict between the diiferent parts of Article 48 and indeed 
the two last directives for preserving and improving the breeds and for the 
prohibition of slaughter of certain specified animals represent, as is indicated 
by the words “in particular,” two special aspects of the preceding general 
directive for organising agriculture and animal husbandry on modern and 
scientific lines. Whether the last two directives are ancillary to the first or are 
separate and independent items of directives, the directive for taking steps for 
preventing the slaughter of the animals -is quite explicit and positive and 
contemplates a ban on the slaughter of the several categories of animals speci- 
fic therein, namely, cows and calves and other cattle which answer the descrip- 
tion of milch or draught cattle. The protection recommended by this part of 
the directive is confined only to cows and calves and to those animals which are 
presently or potentially capable of yielding milk or of doing work as drought 
cattle but does not, from the very nature of the purpose for which it is obvious- 

1. Coiatituthn of India, Art. 43. 

1 ft*/. Art. 43-A. 

3 . Ibid Art. 41. 

4 IbU., Arti 43. 

5. /W., Alt. 46. 

6. ft*/.. Art 47. 

7. /Mf.,Art4t. 
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ly lecomended, extend to cattle which at one time were milch or drought cattle 
but which have ceased to be such.^ 

Pursuant to these directive principles and in accordance with Entry IS 
in List II of Schedule 7, the Legislatures of Bihar, Uttar Pradesh and 
Madhya Pradesh, enacted the statutes which were challenged as uncons- 
titutional.* 

So approaching and analysing the problem, the court reached to the 
conclusion : (i) tJiat a total ban on the slaughter of cows of all ages and calves 
of cows and calves of shejbaffaloes: male and female, is quite reasonable and 
valid and is in consonance with the directive principles laid down in Art. 48 ; 
(ii) that a total ban on the slaughter of she-buffaloes or breading bulls or wor- 
king bullocks (cattle as well as buffaloes) as long as they are as milch or 
draught cattle is also reasonable and valid and (iii) that a total ban on the 
slaughter of she- buffaloes, bulls and bullocks cattle or buffaloes after they 
cease to be capable of yielding milk or of breading or working * as draught 
animals cannot be supported as reasonable in the interest of the general 
public.® 

The Supreme Court declared that the Acts in so far as they prohibited the 
slaughter of cows of ail ages and calves of cows and calves of buffaloes, male 
and female, were constitutionally valid but, in so far as they totally prohibited 
the slaughter of she-buffaloes, breeding bulls and working bullocks (cattle and 
buffalo), without prescribing any test or requirement as to their age or useful- 
ness, they infringed the rights of the petitioners under Art. 19 (l)(g) and was to 
that extent void.-* 

24. 6. Directive Principle — Article 39- A 

The State shall secure that- the opertion of the legal system promotes 
justice, on a basis of equal opportunity, and shall, in particular, provide free 
legal aid, by suitable legislation or schemes or in any other way, to ensure that 
opportunities for securing justice are not denied to any citizen by reason of 
economic or other disabilities. This Article emphasises that free legal service 
is an inalienable element of ‘reasonable fair and just* procedure for without it 
a person suffering from economic or other disabilities would be deprived of the 
opportunity for securing justice. 

The right to free legal services is, therefore, clearly an essential ingredient 
of ‘reasonable, fair and just* procedure for a person accused of an offence and 
it must be held implicit in the guarantee of Art. 21. This is a constitutional 
right of every accused person who is unable to engage a lawyer and secure legal 
services on account of reasons such as poverty, indigence or incommunicado 
situation and the State is under a mandate to provide a lawyer to an accused 
person if the circumstances of the case and the needs of justice so require, 
provided of course the accused person does not object to the provision of such 
lawyer. 

The Supreme Court directed that on the next remand dates, when the 
under-trial prisoners, charged with bailable offences, were produced before the 
Magistrates, the State Government should provide them a lawyer at its own 
cost for the purpose of making an application for bail, provided that 

1. Mohd. Hant/Qiurethi v. State of Bihar, 1958 SC 7)1 (736). 

2. tbtd., p. 736. 

3. tbU.,p.lSi. 

4i pt ISUlMi 
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no objection was raised to such lawyer on behalf of such under-trial 
prisoners.^ 

The State shall take steps to separate the judiciary from executive in the 
public services of the State. ^ 

The State shall take steps to organise village panchayats and endow them 
with such powers and authority as may be necessary to enable them to function 
as units of self-government.^ 

The State shall endeavour to secure for the citizen a uniform civil code 
throughout the territory of Indian 

It shall be the obligation of the State to protect every monument or place 
or object of artistic or historic interest, declared by or under law made by 
Parliament to be of national importance, from spoliation, disfigurement, des- 
truction, removal, disposal or export, as the case may be.^ 

The State shall endeavour to (a) promote international peace and security; 
(b) maintain Just and honourable relations between nations ; (c) foster respect 
for international law and treaty obligations in the dealings of organised peoples 
with one another ; and (d) encourage settlement of international disputes by 
arbitration.^ 

The State shall endeavour to protect and improve the environment and to 
safeguard the forests and wild life of the country.^ 

24.7. Fundamental Rights and Directive Principle compared. 

Our constitution deals with two types of rights diametrically opposed in 
relation to the power of the state. The substance of one type of right can be 
realized only through restraint of stale power. These rights are contained in 
Part 3 of the Constitution, and are given the status of fundamental rights. By 
contrast the substance of the other type can be realized only through the exer- 
cise of state power. These are mentioned in Part 4 of the constitution which 
bears the title “Directive Principles”. The content of these right differs from 
the content of fundamental human rights or freedoms realized, through res- 
traint of interference by state power. They relate to benefits to the life of the 

people realized through the exercise of state power When it is considered 

that the state proclaims its basic programe for fully equipped ^welfare j services 
and guarantees to the people that appropriate services will be established so that 
they can enjoy these benefits in their daily lives, then it must be said that the 
rights referred to in Part 4 of the Constitution does not bestow any benefits 
other than ones that the people can enjoy in their daily lives by means of 
various social services such as those relating to public health, education, social 
welfare, all of which the state provides. " 

It is not possible to fit fundamental rights and directive principles in two 
distinct and strictly defined categories, but it may be stated broadly that funda- 
mental rights represent civil and political rights while directive principles 

1. Hussainara Khatoon v. State of Bihar, 1979 SC 1369 (1374). 

2. Constitution of India, Art. 50. 

3. /Old., Art 40. 

4. iOltf.. Art, 44. 

5. Ibid., Art 49. 

6. Ibid., Art 51. 

7. ibid.; Art 48-A. 

8. CCL Cases. p.m 
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embody social and economic rights. Both' are clearly pact of the brohd 
spectrum of human rights. If we look at the Universal Declaration of Human 
Rights adopted by the General Assembly of the United Nations on December 
18, 1948, we find that it contains not only rights protecting individual freedom 
(see Articles 1 to 21) but also social and economic rights intended to ensure 
socio-economic justice to everyone (see Articles 22 to 29). There are also two 
International Covenants- oii Civil and Political Rights and the other is the Inter- 
national Covenant on Economic, Social and Cultural Rights. Both are inter- 
national instruments relating to human rights.^ 

24.8. Printacy as between Part III and Part IV. ^ 

Keshavananda Bharati*, has clinched the issue of primacy as between Part 
III and Part IV of the Constitution. The unanimous ruling there was that the 
Court must wisely read the collective Directive Principles of Part IV into the 
individual fundamental rights of Part III neither Part being superior to the 
other. Since the days of Dorairajan,^ judicial opinion has hesitatingly tilted in 
favour of Part III but in Keshavananda Bharati the supplementary theory, 
treating boths Parts as fundamental, gained supremacy. Khanna, J. spok with a 
profound sense of depth : “The Directive Principles embody a commitment 
which was imposed by the Constitution makers on the State to bring about 
economic and social regeneration of the teeming millions who are steeped in 
poverty, ignorance and social backwardness. They incorporate a pledge to 
the coming generations of what the State would strive to usher in.” There 
should be no reluctance to abridge or regulate the fundamental rights to 
property if it was felt necessary to do so for changing the economic structure 
attaining the objective, contained in the Directive Principles. According to 
Chandrachud, J. : “What is fundamental in the governance of the country 
cannot surely be less significant than what is fundamental in the life of an 
individual. The freedoms of a fe,w have to be abridged in order to ensure the 
freedom of all. If State fails to create conditions in which the Fundamental 
Freedoms could be enjoyed by all, the freedom of the few will be at the mercy 
of the many and then all freedoms will vanish. In order, therefore, to 
preserve their freedom, the privileged few must part with a portion of it.” 

The matter has been extensively considered by the Full Bench in this 
Keshavananda Bharati'^ Shelat and Grover, JJ., observed : “While most 
cherished freedoms and rights have been guaranteed the Government has been 
laid under a solemn duty to give effect to the Directive Principles,. Both Parts 
HI and IV which embody them have to be balanced* and harmonised-then alone 
the dignity of the individual can be achieved. Our constitution makers did 
not contemplate any disharmony between the fundamental rights and the 
directive principles. They were meant to supplement one another. It can 
well be said that the directive principles prescribed the goal to be attained and 
fundamental rights laid down the means by which that goal was to be 
achieved.” 

Hegde and Mukherjea, JJ., said that “Our founding fathers were satisfied 
that there was no antithesis between the Fundamental Rights and the Directive 
Principles. One supplements the other. The Directives lay down the end to be 
achieved and Part III prescribes the means through which the goal is to be 
reached.” 

1. Minerva Mills v. Union of India, (1980) 3 SCC 625 (702). 

2. 1973 SC 1461 ; State of Kerala v. N. M. Thomas, 1976] SC 490 (534). 

3. 1951 SCR 525 : 1951 SC 226. 

4. Keshavanand Bharii v. State of Kerala, (1973) 4 SCC 225 : 1973 SC 1461. 
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Ray, J., observed ; “But the Directive Principles are also fundamental. 
They can be effective if they are to prevail over fundamental rights of a few in 
order to subserve the common good and not to allow economic system to 
result to the common detriment. It is the duty of the State to promote 
common good. Parts III and IV of the Constitution touch each other and 
modify. They are not parallel to each other. Different legislation will bring 
in different social principles. These will not be permissible without social con- 
tent operating in a flexible manner.” 

Jaganmohan Reddy, J., observed ; “There can be no doubt that object of 
the Fundamental rights is to ensure the ideal of political democracy and 
prevent authoritarian rule, while the object of the Directive Principles of State 
Policy is to establish a welfare State where there is economic and social 
freedom without which political democracy has no meaning. What is implict 
in the Constitution is that there is a duty on the Courts to interpret the 
Constitution and the laws to further the Directive Principles which under Art 
37, are fundamental in the governance of the country.” 

Palekar, J., observed ; “The Preamble read as a whole, does not contain 
the implication that in any genuine implementation of the Directive Principles, 
a fundamental right will not suffer any diminution.” 

Mathew, J., observed : “I can see no incongruity in holding, when 
Article 37 says in its latter nirt ‘it shall be the duty of the State to apply 
these principles in making laws' that judicial process is ‘State action' and 
that the judiciary is bound to apply the Directive Principles in making its 
judgment.” 

Beg, J., observed : “Perhaps, the best way of describing the relationship 
between the fundamental rights of individual citizens, which imposed corres- 
ponding obligations upon the State and the Directive Principles us 
laying down the path of the country' progress towards the allied objectives 
and aims stated in the Preamble, with fundamental rights as the limits of that 
path.” 


Chandrachud, J. observed : “Our decision of .this vexed question must 
depend upon the postulate of our Constitution which aims at bringing about a 
synthesis between ‘Fundamental Rights’ and the ‘Directive Principles of State 
Policy’, by-giving to the former a pride of place and to the latter a place oi 
permanence. Together, not individually, they form the core of the Consti- 
tution. Together, not individually, they constitute its true conscience.” 

In Minerva Mills^ case Bhagwati,.J. said that the view taken in State of 
Madras v. Champakan,'^ that the directive principles had to conform to and run 
as subsidiary to the chapter on fundamental rights was patently wrong.; 

In a later case State of Kerala v. N. M. Thomas,^ Fazal Ali, J. after 
analysing the judgment delivered by all the Judges in the Kesavananda Bhara- 
ti's* case on the importance of the Directive Principles observed as follows : 
“In view of the principles adumbrated by this Court it is clear that the 
Directive Principle form the fundamental feature and the social conscience of 
the Constitution enjoins upon the State to implement those directive principles. 

1. (1980) 3 see 625. 

2. 1937 SeR 575 : 1957 SC 226. 
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The directives thus provide the policy, the guidelines and the end of socio> 
economic freedom of Articles 14 and 16 are the means to implement the policy 
to achieve the ends sought to be promoted by the directive principles. So 
far as the courts are concerned where there is no apparent inconsistency 
between the directive principles contained in Part IV and the fundamental 
rights mentioned in Part III, which in fact supplement each other, there is 
no diflSculty in putting a harmonious construction which advances the object of 
the constitution”.^ 

24.9. Object of Directive Principles 

The Constitution makers had, among others, one dominant objective in 
view and that was to ameliorate and improve the lot of the common man and 
to bring about a socio-economic transformation based on principles of social 
justice. While the Constitution makers envisaged development in the social, 
economic and political fields, they did not desire that it should be a society 
where a citizen will not have the dignity of the individual Part III of the 
Constitution shows that the founding fathers were equally anxious that it 
should be a society where the citizen will enjoy the various freedoms and such 
rights as are the basic elements of those freedoms without which there can be 
no dignity of the individual. Our Constitution makers did not contemplate 
any disharmony between the fundamental rights and the directive principles. 
They were meant to supplement one another. It can well be said that the 
directive prin:iples prescribed the goal to be attained and the fundamental 
rights laid down the means by which that goal was to be achieved. The 
Constituent Assembly did not accept a proposal made by B. N. Rau that the 
fundamental rights should be subordinate to the directive principles.^ 

Part IV of the Constitution is designed to bring about the special and eco- 
nomic revolution that remained to be fulfiled after independence. The aim of 
the Constitution is not to guarantee certain liberties to only a few of the 
citizens but for all. The Constitution visualizes our society as a whole and 
contemplates that every member of the society should participate in the free- 
doms guaranteed. To ignore Part IV is to ignore the sustenance provided for 
in the Constitution, the hopes held out to the Nation and the very ideals on 
which our Constitution is built. Without faithfully implementing the Direc- 
tive Principles, it is not possible to achieve the Welfare State contemplated by 
the Constitution. A society like ours steeped in poverty and ignorance cannot 
realize the beneht of human rights without satisfying the minimum economic 
needs of every citizen of this country. Any Government which fails to fulfil 
the pledge taken under the Constitution cannot be said to have been faithful 
to the Constitution and to its commitments. 

The matter was again examined in Minerva Miils* case Chandrachud, J , 
there observed : 

"The Indian Constitution was founded on the bedrock of the balance 
between Parts 111 and IV. To. give absolute primacy to one over the 
other is to disturb the harmony of the Constitution. This harmony and 
balance between fundamental rights and directive principles is an essential 
feature of the basic structure of the Constitution.^ 

1. State of Kerala v. N. JWT. Thomas, 1976 SC 490 ; Patkumma v. State ,af Kerala, 1978 
SC 771 (776). 

2. Keshavanand Bkarti v. State of Kerala, (1973) 3 SCC 225 (458). 

3. 7614., p. 502-3. 

4. Minerva Mills v. Union of India, (1980) 3 SCC 625 (654). 

1. Minerva MUIs v. Union of India, (1980) 3 SCC 625 (654)^ Chandrachud, C.J., 
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24.10. Non’CnforceabiUty of rights in Part IV. 

Simply because the directive principle do not create rights enforceable in 
a court of law, it does not follow that they do not create any obligations on 
the State. A rule imposing an obligation of duty would not therefore cease to 
be a rule of law because there is no regular judicial or quasi-judicial , 'machinery 
to enforce its command. Such a rule would exist despite of any problem rela- 
ting to its enforcement.^ 

The crucial test which has to be applied is whether the directive principles 
impose any obligations or duties on the state; if they do, the State would be 
bound by a constitutional mandate to carry out such obligations or duties 
even though no corresponding right is created in anyone which can be enforced 
in a court of law. Article 37 of the Constitution says that it shall be the duty 
of the State to apply these principles in making laws. But if for some reasons 
they do not pass any laws the Court cannot force the Parliament or the State 
Legislature to do so.’* 

The non-justiciability clause only provides that the infant State shall not 
be immediately called upon to account for not fulfilling the new 'obligations 
laid upon it. A State just awakened to freedom with its many pre-occupations 
might be crushed under the burden unless it was free to decide the order, the 
time, the place and the mode of fulfilling them.’* 

24.11. Obligations of the State in regard to Fundamental Rights. 

It has sometimes been said that the fundamental rights deal with negative 
obligations of the State not to encroach on individual freedom, while the 
directive principles impose positive obligations on the Stale to lake certain 
kind of action. But. Bhagwati, J. said find it difficult to subscribe to this 
proposition because though the latter part may be true that the directive 
principles require positive action to be taken by the Slate, it is not wholly 
correct to say that the fundamental rights impose only negative obligations on 
the State. There are a few fundamental rights which have also a positive 
content and that has been, to some extent unfolded by the recent decisions of 
this Court in Hussainara Khatoon v. State of Pikar* Aiadhav Hayawadanrao 
Hoskot V. State oj Maharashtra,-' and Sunil Batra v. Delhi Administration.^ 
There are new dimensions of the fundamental rights which are being opened 
up by the Supreme Court and the entire jurisprudence of fundamental rights is 
in a stage of resurgent evolution. Moreover, there are three Articles, namely. 
Article 15 (2), Article 17 and Article 23 within the category of fundamental 
rights which are designed to protect the individual against the action of other 
private citizens and seem to impose positive obligations on the State to ensure 
this protection to the individual. I would not, therefore, limit the potential 
of the fundamental rights by subscribing to the theory that they ate merely 
negative obligations requiring the State to abstain as distinct from taking posi- 
tive action. The only distinguishing feature, to my mind, between fundamental 
rights and directive principles is that whereas the former are enforceable in a 
court of law the latter, are not”.^ 

1. Mtnerva Mills v. Union of India, (1980) 3 SCC 625 (708). 

2. tbUl. p. 708. 

3. /8M.,p.704. 

4. (1979) 3 SCR 169 : 1979 SC 1360. 

5. (1979) 1 SCR 192 : 1978 SC 1548. 

6. (1979)1 SCR 392: 1978 SC 1675. 

7. MAwrwi Mills v. Union of lndU, (1980) 3 SCC 623 (704). 
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24 . 21 . Directive Principles— Reasonable restrictions on Fundamental Rights. 

The piinciple accepted by the Supreme Court is that if a puiposc is one 
falling within the directive principles, it would definitely be a public pur^se. 
It may also be pointed out that in a recent decision given by the Supreme Court 
in Kasturi ImI Lakshmi Reddy v. State of J. & K'^ it -was held that every ex- 
ecutive action of the government, whether in pursuance of law or otherwise, 
must be reasonable and informed with public interest and the yardstick for 
determining both reasonableness and public interest is to be found in the 
directive principles and therefore, if any executive action is taken by the 
government for giving effect to a direclive principle, it would prima facie be 
reasonable and in public interest. 

If a law is enacted for the purpose of giving effect to a directive principle 
and it imposes a restriction on a fundamental right, it would be difficult to 
condemn such restriction as unreasonable or not in public interest. So also 
where a law is enacted for giving effect to a directive principle in furtherance 
of the constitutional goal of social and economic justice it may conflict with a 
formalistic and doctrinaire view of equality before the law. but it would almost 
always conform to the principle of equality before the law in its total magnitude 
and dimension, because the equality clause in the Constitution does not speak 
of mere normal equality before the law but embodies the concept of real and 
substantive equality which strikes at inequalities arising on account of vast 
social and economic justice. The dynamic principle of egalitarianism fertilises 
the concept of social and economic justice ; it is one of its essential elements 
and there can be no real social and economic justice where there is a breach of 
the egalitarian principle. If, therefore, there is a law enacted by the legislature 
which is really and genuinely for giving effect to a directive .principle with a 
view to promoting social and economic justice, it would be difficult to say that 
such law violates the- principle of ‘egalitarianism and is not in accord with the 
principle of equality before the law as understood not in its strict and forma- 
listic sense, but in its dynamic and activist magnitude. In the circumstances, 
the court would not be unjustified in making the presumption that a law 
enacted really and genuinely for giving effect to a directive principle in further- 
ance of the cause of social and economic justice, would not infringe any funda- 
mental right under Article 14 or Article 19.® 

The effect of giving greater weightage to the constitutional mandate in 
regard to fundamental rights would be to relegate the directive principles to u 
secondary position and emasculate the constitutional command that the 
directive principles shall be fundamental in the governance of the country and 
it shall be the duty of the St4te to apply them in making laws. It would 
amount to refusal to give effect to the words “fundamental in the governance 
of the country” and a constitutional command which has been declared by the 
Constitution to be fundamental would be rendered' non-fundamental. The 
result would be that a positive mandate of the Constitution edmmanding the 
State to make a law would be defeated by a negative constitutional obligation 
not to encroach upon a fundamental right and the law made by tfad legislature 
pursuant to a positive constitutional command would be delegitimised and 
declared unconstitutional, -This plainly would be contrary to the constitutional 
scheme because the Constitution does not accord a higher pjace to the consti- 
tutional obligation in regard to fundamental rights over the constitutional 

1 . Mintna Mills v. Union of India, (1980) 3 SCC 625 (7q9). 

2. tbid. p. IWlKastwi Lai v. State ofJ, A iC. (|9I9) iSCC 1. , 

3. Minerva MlUs v. e/lmflff » SJ??? 4^ 
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obligation in regard to directive principles and does not say that the implemen- 
tation of the directive principles shall only be within the permissible limits lies 
down in the chapter on fundamental rights. ^ 

The result is that the whole purpose behind the Constitution, which was 
meant to be a dynamic Constitution leading to a .certain goal step by Step is 
somewhat hampered and hindered by the static element being, emphasised a 

little more than the dynamic element If in the protection of individual 

liberty you protect also individual or group inequality, then you come into 
conflict with the directive principle which wants, according to own Constitution, 
a gradual advance, or let us put it in another way, not so gradual but more 
rapid advance, whenever possible to a State where there is less and less inequa- 
lity and more and more equality. If any kind of an appeal to individual liberty 
and freedom is construed to mean as an appeal to the continuation of the 
existing inequality, then you get into difficulties. Then you become static, 
unprogressive and cannot change and you cannot realize the ideal of an egali- 
tarian society which I hope most of us aim at”.^ 

“If the exclusion of the fundamental rights embodied in Articles 14 and 19 
could be legitimately made for giving eflect to the directive principles set out in 
clauses (b) and (c) of Article 39 without aflecting the basic structure, I fail to 
see”, said Bhagwati, J. “why these fundamental rights cannot be excluded for 
giving cflect to the other directive principles. If the constitutional obligation 
in regard to the directive principles set out in clause (b) and (c) of Article 39 
could be given precedence over the constitutional obligation in regard to 
the fundamental rights under Articles 14 and 19, there is no reason in principle 
why such precedence cannot be given to the constitutional obligation in regard 
to the other directive principles which stand on the same footing”.® 

It is now universally recognised that the difference between the Funda- 
mental Rights and Directive Principles lies in this that Fundamental Rights 
are primarily aimed at assuring political freedom to the citizens by protecting 
them against excessive State action while the Directive Principles are aimed at 
securing social and economic freedoms by appropriate State action. The 
Fundamental Rights are intended to foster the ideal of a political democracy 
and to prevent the establishment of authoritarian rule but they are of no 
value unless they can be enforced by resort to Courts. So they arc made 
justiciable. But, it is also evident that notwithstanding their great impor- 
tance, the Directive Principles cannot in the very nature of things be 
enforced in a Court of law. It is unimaginable that any Court can compel a 
legislature to make a law. If the court can compel Parliament to make laws 
then Parliamentary democracy would soon be reduced to an oligarchy of 
Judges. It is in that sense that the Constitution says that the Directive Princi- 
ples shall not be enforceable by Courts. It does not mean that Directive 
Principles shall not be enforceable by Courts. It does not mean that Direc- 
tive Principles are less important than Fundamental Rights or that they are 
not binding on the various organs of the State. Article 37 of the Constitution 
emphatically states that Directive Principles are nevertheless Fundamental in 
the governance of the country and it shall be the duty of the State to apply 
these principles in making laws. It follows that it becomes the duty of the 
Court to apyly the Directive Principles in interpreting the Constitution and 
the laws The Directive Principles should serve the Courts as a Code of 
interpibtation. Fundamental Rights should thus be interpreted in the light of 
' the Directive Principle and the later should, whenever and wherever possible. 


1. Minerva Mills v. (Man aflndia, (1980) 3 SCC 623 (71 1). 

2. tbU.»p. 711. 

IMil,p.714 









bo read into the fprnier. Every law attacked on the gwund of infripMmCTt qf 
a''E!m4fflbfanr Rfthf am^f oJnet gonsidfernfidns, be examined tb find 

but IffK Ww'aWrhof'ldva’iide dni^i' bther df the Directive Principles or if it 
is not in discharge of some of the undoubt^* obhgatlbns of the State, contti* 
tutlobat or pdterwiiie, tdwaids its citizens or sections of its citizens, flowing 
out the preamlge, the Oirectivjs Vripciples and other provisions of the 
ConstitiMon.^ 

It should he rcmeinbered that the directive principles cannot be regarded 
onlyasi.#drtalsbrlOTY'«b0>»^rely >yrfc»sbWm^ ftcl that they hfe 
not cnfoppigWe by n PbjsjcJ of la W. A tule of I|w in fhct does pot^cease to be 
such because ttei? is QP lesul^f jpdictal or quasi-judicial pi'^cbinery to enforce 
its ^ppiajDds'. Ap to’ereate a truly social Welfare State carries with 

the' ideat^ In ^ fqdia concentration of wealth in the country 

must be none apray with and its distribution on an equitable basis effected in 
order to bridge ttie gap between the rich and the poor, 'f he very purpose of 
creating such a State is to benefit the weaker and poorer sections of the 
community to a much greater extent than the rich persons so that the living 
standards of the people in general may improve. In fact, in such a State, 
all welfare schemes in their operation generally tend to benefit the poor people 
to a much greater extent than others. If an equal protection guarantee were 
enough to invalidate such schemes, improvement in the economic and social 
conditions of the country would be impossible.’’ 


Incorporation of Directive Principles of State Policy casting the high 
duty upon the States to strive, to promote the welfare of the people by securing 
and protecting as effectively as it may, a social order in which justice — social, 
economic and political — shall inform ail the institutions of the national life is 
not idle print put command to action. We can never forget, except at our 
peril, that the Constitution obligates the State to ensure an adequate means of 
livelihood to its citizens and to see that the health and strength of workers, 
and women, are not abused, that exploitation moral and material, shall be 
extradited. In short. State action defending the weaker sections from social 
injustice and all forms of exploitation and raising the standard of living of the 
people, necessarily imply that economic activities attired as trade or business 
or commerce, can be derecognised as trade or business.^ 

24 13. Conflict between Part Hi and Part IV 


For the purpose of the directive principles, the word 'State' has the 
same meaning as given to it under Article 12 for the purpose of the funda< 
mental rights. This would mean that the same State which is injuncted from 
taking any action in infringement of the fundamental rights is told in no 
uncertain terms that it must regard the directive principles as fundamental in 
the goverance of the country and is positively mandated to apply them in 
making laws. This gives rise to a paradoxical situation and its implications 
are far>reaching. The State is on the one hand, prohibited by the constitu- 
tional injunction in Article 1 3 from piaking any law or taking any execqtive 
Action which would infringe any fundamental right and at the same time it is 
directed by the constitutional mandate in Article 37 to apply the directive 
principles in the governance of the country and to make laws for giving effect 
to the directive principles. Both are constitutional obligations of tlm State 
and the questimi is, as to which must prevail Aihen there is a conflict between 


t. Akktl Bkartiya Sothit Kmramehart Senffh v. Union of Indl^ 1981 SC 298 (333). 
2. BMm Singhjt v. UtOoH of India, (1981) 1 SCC (221). ' ' 

a. Potdt Ckand v. Siaue/Uohonulttro, 1977 SC 1823 (ISIS) : (IIT^ 2 SOI 828. 
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the two? When the State makes a law for giving effect to a directive principle, 
it is carrying out a constitutional obligation under Article 37 and if it where 
to be said that the State cannot make such a law because it comes into con- 
flict with a fundamental right, it can only be on the basis that fnndamental 
rights stand on a higher pedestal and have precedence over directive principles. 
But, it is not correct to say that under our constitutional scheme, fundamental 
rights are superior to directive principles or that directive principles must yield 
to fundamental righte.^ 

39-A. Equal justice and free legal aid : — The state shall secure that the 
operation of the legal system promotes justice, on a basis of equal opportunity, 
and shall, in particular, provide free legal aid, by suitable legislation or schemes 
or in any other way, to secure that opportunities for securing justice arc not 
denied to any citizen by reason of economic or other disabilities. 

Read with Ar^ 21 the Directive Principles in Art. 39-A has been taken 
cognizance of by the Supreme Court in Haskot v. State of Maharashtra^, : 
State of Haryana v. Darshani Devi* and Hussainara Khatoon v. Home 
Secretary, State of Biltar,^ to lead to certain guidelines in the administration of 
justice. One of these is that when the accused is unable to engage a counsel 
owing to poverty or similar circumstances the trial would be vitiated unless the 
State offers free legal aid for his defence to engage a lawyer to whose engage- 
ment the accused does not object. In recent years it has increasingly been 
realised that there cannot be any real equality in criminal cases unless the accused 
gets a fair trial of defending himself against the charge laid and unless he has 
competent professional assistance. In such a case the court posses the power to 
grant free legal aid if the interest of justice so require.® 

Legal assistance to a poor or indigent accused who is arrested and put in 
jeopardy of his life or pessonal liberty is constitutional imperative mandated not 
only by Article 39-A but by Arts. 14 and 21 of the Constitution.® 

No one is entitled to the grant of a writ of mandamus for the enforcement 
of Article 39-A by ordering the Stale to give financial assistance to him to 
engage a counsel of his choice on a scale equivalent to, or commensurate with 
the fees that are being paid to the counsel appearing for the State.^ The remedy 
of the accused lies by way of making an application before the court undei sub- 
section (I) of section 304 of the Criminal Procedure Code, 1973 and not by a 
petition under Art. 32 of the Constitution. 

The key word in clause 39 (b) is ‘distribute' and the genius of the Article, 
cannot but be given full pay as it fulfills the basic purpose of reconstructing the 
economic order. Each word in the Article has a social mission. It embraces 
the entire resources of the community. Its task is so to undertake distribution 
as best to subserve the common good. It reorganises by such distribution the 
ownership and control.® 

Resources is a sweeping expression and material resources of the com- 
munity in the context of re-ordering the national economy embraces all the 
national wealth not merely natural resources all the private and public resources 

1. Minerva Mills Ltd v. Union of India, 1980 SC 1489 (1845) : (1980) 3 SCC 675 (708). 

2* (1979) 1 S C R 192 : 1978 S C 1548. 

3. (1979) SCR 184 ; 1979 SC 855. 

4 . (1979) 3 SCR 532 : 1979 SC 1369. 

5. Ranjan Dwivedi v. Unitn of India, 1983 SC 624 (629). 

fi* Sheela Barse v. State of Maharashtra, 1983 SC 378 (380). 

7. Ran/an Dwivedi v. Union of India, 1983 SC 624 (626). 

8. State of Karnataka v. Ranganath, 1978 SC 215 (249). 
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of meeting material needs not merely public possessions. Every thing of value 
or use in the material world is material resource and the individual being a 
member of the community bis resources are part of those of the community — 
To exclude ownership. 

24.14. Material Resources, , 

Article 39 (b) does not mention either movable or immovable property. 
Material resources are wide enough to cover not only natural or physical 
resources but also movables or immovables properties. 

In Sanjeev Coke Manufacturing Co. v. Mjs Bharat Cooking Ltd.,^ 
Reddy, J. made the following observation : “The next question for consideration 
is whether the Cooking Coal Mines (Nationalisation) Act is a law directing the 
policy of the State towards securing that the ownership and control of the 
material resources of the community are so distributed as best to subserve the 
common good. Coal is of course one of the most important known sources of 
energy and therefore a vital national resource. 

24. 15. Distribution. 

The word ‘distribution’ in Art. 39 (b) must be broadly construed so that 
a court may give full and comprehensive effect to the statutory intent contained 
in Art, 39 (b). A narrow construction might defeat or frustrate the very object 
which the Article seeks to subserve.* 

In the Karnatakd^ case the word distribution clearly fell for interpretation 
and Iyer, J. observed : “The key word is ‘distribution’ and the the genus of the 
Article cannot but be given full play as it fulfills the basic purpose of reco- 
nstructing the economic order, each word in the Article is a social It em- 

braces the entire material resources of the community. Its task is to distribute 
such resources. Its goal is to undertake distribution as best to sub-serve the 
common good. It reorganises by such distribution the ownership and control.” 

In State of Tamil Nadu v. Abu Kavur Bai^ Fazal Ali, J. said “It is 
obvious that in view of the vast range of transactions contemplated on the 
word ‘distribution’ it will not be correct to construe the word ‘distribution’ 
in a purely literal sense so as to mean only a division of a particular 
kind or to particular persons. The apportionment, allotment, allocation, 
classification clearly fall within the broad sweep of the word ‘distribution’. So 
construed the word distribution in Art. 39 (b) will include various facets 
aspects methods and terminolo^ of a broad based concept of distribution. In 
other words the word ‘distribution’ does not merely mean that property of one 
should be taken over and distributed to others like land reforms where the 
lands from the big landlords are taken away and given to landless labourers or 
for that matter the various urban and rural and ceiling Acts. That is one of 
the modes of distribution but not the only mode. By nationalisation the 
transport as also the units the vehicles would be able to go the farthest corner 
of the State. This would undoubtedly be a distribution for the common good 
of the people and would be clearly covered by Art. 39 (b). 


1. 1983 SC 326. 

2 State of Tamil Nadu v. Abu Knur Bat, 1984 SC 326. 

3. StaU of Ratantaka v. Raugnatita, 1978 90 215. 

4. 1984 SC 526. 
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25.1. Legislative powers not absolute. 

25.2. Article 13— Limitations to legislative powers. 

25.3. ‘Law’ and ‘Laws in force’. 

25.4. Amendment of Constitution— Not law. 

25.5. Customs and usages. 

25.6. Personal laws. 

25.7. Constitution is not retrospective. 

25.8 Article 13 (I) and temporary statute expiry of. 

25.9 Pre-Constitution Laws. 

25.10. To the extent of inconsistency— Law is void. 

25.11. Lack of legislative competence. 

25.12. Effects of change in Constitution. 

25.13. To the extent of. 

25.14. Severability. 

'’<5.14. Void-.'nimioj of 

25.15. Effect of Constitution amendment. 

25.1. Legislative powers not absolute. 

The Constitation, has not accepted the absolute supremacy of the Parlia* 
meat or of the State Legislature. Thus by .\rt. 245 (1) the legislative power is 
definitely ■"»<<<’» ‘subject to the provisions of this Constitution.’ Turning to 
the Constitution, Art. 13 (2) provides as follows:— 

“The State shall not make any law which takes away or abridges the 
rights conferred by this Part and any law made in contravention of this 
clause «ha», to the extent of the contravention, be void.’* 
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This clearly puts a definite limitation on the wide leflsiative powers given 

by Art. 246. It is certainly within the competency of the Court to judge and 

declare whethtf then has been any contravention of this limitotion. in this 
respect the Court has supremacy over the legislature.* 

25 . 2 . Article 13— Limitations to legislative powers. 

There are two principal limitations to the legislative power of the 
Parliament and the State legislatures namely— 

(i) that the law must be within the legislative competence of 
Parliament or the State legislature as prescribed by Arts. 245 and 246 ■ 
and 

(ii) that such law must be subject to the provisions of the Constitu- 
tion and must not take away or abridge the rights conferred by Part III. 

There can be no question that both these matters are justiciable and it 
is open to the Courts to decide whether Parliament or the State legislature 
has transgressed either of the limitations upon its legislative power.** 

This is a clear and unequivocal mandate of the fundamental law prohibit., 
ing the State from making any laws which come into conflict with Part III of 
the Constitution. The authority thus conferred by Articles 245 and 246 to 
make laws subjectwise in the different legislatures is qualified by the declaration 
made in Article 13 (2). The power can only be exercised subject to the prohibi- 
tion contained in Article 13 (2). On the construction of Article 13 (2) there was 
no divergence of opinion between the majority and the minority in 'Keshava 
MaJhava Afenon v. State of Bombay''^ It was only on the construction of 
.Article 13 (1) that the dilference arose because it was felt that Article could not 
retrospectively invalidate laws which when made were constitutional according 
to the Constitution then in force. 

The legislative power of Parliament and the State Legislature as conferred 
by Articles 243 and 246 of the Constitution stands curtailed by the funda- 
mental rights contained in Part 111 of the Constitution. 

Unless the context otherwise requires. Article 13 of the Constitution 
provides : 

All laws in force in the territory of India immediately before the com- 
mencement of this Constitution, in so far as they are inconsistent with the 
provisions of this part, shall, to the extent of such inconsistency, be void.-* 

‘Law in force’, includes laws passed or made by a Legislature or other 
competent authority in the territory of India before the commencement of 
this Constitution and not previously repealed, notwithstanding that any such 
law or any part thereof may not be theh ill operation either at all or in 
particular areas.”^ 


1. A. K. poywfM V. State ofhiadtas, 19S0 SC 27 (107), Dds, i. 

2. Ibid. i. 107-108. 

3. 1931 SC 128. 

4. Constitution of Indttt, Kct Mil)* 

5. /4I.,Art. l3(3)(b). 




“Law” includes any Ordinance, order, bye>Iaw, rule, regulation, notifica- 
tion, custom or usage having in the territory of I|i(}if th^ force of law. There 
is ho material difference, between ‘^ah exiting law” and "a law fprce”.* 


25. 3. ‘Law' and ‘laws in force'. 

The definition of the term ‘law’ must be read with the first clause. If.the 
definition of the phrase ‘law in force’ had> not been given, it is quite clear that 
definition of the word ‘law’ would have been read with the first clause. The 
definition of the phrase ‘law in enforce’ is an inclusive definition and is intended 
to include laws passed or made by a legislature or other competent authority 
before the commencement of the Constitution irrespective of the fact that the 
law or any part thereof was not in-operation in iiarticular areas or at all. 
The second definition, does not in any way restrict the ambit of law in the 
first clause as extended by the definition of that word. It merely seeks to 
amplify it by including something which but for the second clause definition 
would not be included by the first definition.^ 

25. 4. Amendment of the Constitution. — not law. 

Articles 368 and 13 were amended by section 55 of the Constitution 
(Forty-second Amendment) Act, 1976. 

Clause (I) of the amended Art. 368 provided that notwithstanding 
anything in the Constitution, Parliament may in exercise of its constituent 
power amend by way of addition, variations or repeal any provision of the 
Constitution in accordance with the procedure laid down in Article 368. 

Clause (3) provided that nothing in Article 1 3 shall apply to any 
amendment made under this Article. 


Clauses (4) and (5) which were added to Article 368 were declared 
ultravires by the Supreme Court. There is a consequential alteration in 
Article 13 also. Clause (4) was added to Article 13. It reads 'nothing in this 
Article shall apply to any amendment of the Constitution under Article 368’. 
Any law amending the Constitution is a law passed by the Parliament in the 
exercise of its constitutent power will not be struck down under Article 13. 


25.5. Customs and Usages. 

Customs and usages having in the territory of India the force of the 
law have been held to be contemplated by the expression all laws Inforce.*^ 

In so far as statute law of pre-emption is concerned the Supreme Court in 
Bhau Ram's^ case, decided that the law of pre-emption based on vicinage was 
void. The reason given by the court to hold statute law void would apply 
equally to customs.” Such a custom was held to be bad because it ofiended 
Art. 19 (I) (f). Now what would be the position after the deletion of Art. 19 
(1) (f) : the right of property being no longer a fundamental right. It is 
submitted that if a custom which was declared to be void as it infringed the 


1. Cmutltution of India, Art. 13 (2). 

2. Conslttutlon of India, Art. 13 (3) (a). 

3. Sant Ram v. Lath Singh, 1963 SC .314 (316) 

4. Ibid., p. 316. 

5. 1962 SC 147^ 
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fundamental right to property will continue to be void even though the cause 
of action arose after the right of property ceased to be a fundamental right. 

25. 6. Personal laws 

The Bombay High Court held that personal law was excluded from the 
purview of Art. 13.^ 

There is a clear and unequivocal mandate of the Constitution prohibiting 
the State from making any laws which came in conflict with Part 111 of the 
Constitution ^ 

,25.7. Constitution is not retrospective. 

« A combined and plain reading of the said provisions makes it abundantly 
clear that a law which is inconsistent with any of the provisions of Part 111 is 
void. A law to be valid must not only be one passed by the legislature in 
exercise of a power conferred on it, but must also be one that does not 
infringes the fundamental rights declared by the Constitution. 

It will be noticed that all that this clause declares is that all laws in 
force the existing laws, in so far as they are inconsistent with the provisions of 
Part III shall, to the e^itent of such inconsistency, be void. Every statute is 
prima face prospective unless it is expressly or by necessary implications made 
to have retrospective operation. There is no reason why this rule of interpre- 
tation should not be applied for the purpose of interpreting the Constitution. 
There is nothing in the language of Art. 13 (I) which may be read as indicating 
an intention to give it retrospective operation. On the contrary, the language 
clearly points {he other way. The provisions of Part III guarantee what are 
called fundamental rights. Indeed, the heading of Part III is ‘ Fundamental 
Rights.” These rights are given for the first time, by and under our con- 
stitution. Before the constitution came into force there was no such thing 
as fundamental right. What Art. 13 (I) provides is that all existing laws 
which clash with the exercise of the fundamental rights which are for the first 
time created by the Constitution shall to that extent be void. As the funda- 
mental rights became operative only on and from the date of the Constitution 
the question of the inconsistency of the existing laws with those rights must 
necessarily arise on and from the date those rights came into being It must 
follow, therefore, that Art. 13(1) can have no retrospective effect but is wholly 
prospective in its operation. 

In Keshavan Madhava Menon 'v. State of Bombay^ the ma jority of the 
Supreme Court held that the Constitution had ho retrospective eflect but was 
wholly prospective in its operation and as the existing laws, in so far as they 
were inconsistant with the fundamental rights, were rendered void only to the 
extent of their inconsistency, they were not void for all purposes but were 
void only to the extent they came in conflict with the fundamental rights. In 
other words while on and after the commencement of the Constitution no exist- 
ing law could by reason of Article 13 (I), be permitted to stand in the way of 
the exercise of any of the fundamental rights that article could not be read as 
wiping out the inconsistent law altogether from the statute book and as 
obliterating its entire operation on past transactions, for to do so would be to 
give it retrospective effect which it did not possess. Such law. existed for all 


1. State of Bombay v. Narasu Appa Matt, 1932 B. 84 (88). 

2. Bekram Khurshid Peatkata v. State of Bombay, 1935 SC 123 (143). 

3. 1931 SC 128 (13(9. 
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past transattions and for enforcement of rights and liabilities accrued before 
the date of the Constitution. 

In Sri Keshavan Madhava Menon v. State of Bombay^ the question was 
whether a criminal proceeding instituted for a contravention of the provisions 
of the Indian Press (Emergency Powers) Act which amounted to a completed 
offence before the date of the Constitution according to the ordinary law of 
procedure could be continued after the Constitution came into force. It was 
held that although the acts which before the Constitution constituted an 
offence under that Act, would not, if done after the date of the Constitution, 
amount to an offence, neverthless as the Constitution had no retrospective 
operation, it did not obliterate the offence completed before date of the 
Constitution and the offender could therefore be proceeded against after the 
Constitution came into force. The law existed for the past transactions and 
for enforcing all rights acquired or liabilities incurred before the date of the 
Constitution. 

Under what procedure the rights and liabilities would be enforced did not 
come up for consideration in Keshavan Madhava Menon' s case (supra) as the 
procedure adopted throughout was the same, viz. the procedure prescribed by 
the Code of Criminal Procedure and the observations of their Lordships in 
that case related to the substantive rights acquired or liabilities incurred under 
the Act before the Constitution came into force. In Lachmandas Kewalram 
Ahuja v. State of Bombay,^ the petitioner was prosecuted under the Bombay 
Public Safety Measures Act, 1947. The procedure being discriminatory was 
held to be void under Art. 13 of the Constitution and the question arose 
whether the continuance of the trial after the date of the Constitution accord- 
ing to the discriminatory procedure resulting in the conviction of petitioner could 
be supported Setting aside the conviction, the Supreme Court held that 
although the substantive rights and liabilities acquired or accrued before the 
date of the Constitution remained enforceable, no body could claim after that 
date, .that these rights or liabilities must be enforced under that particular 
procedure although it had, since that date, come into conflict with the funda- 
mental right of equal protection of laws guaranteed by Article 14. ‘The 
Constitution', said Das, J. ‘has no retrospective operation to invalidate that part 
of the proceedings that has already been gone through but the Constitution 
does not permit the special proccedure to stand in the way of the exercise or 
enjoyment of post constitutional rights and must therefore striks down the 
discriminatory procedure if it is sought to be adopted after the Constitution 
came into operation’. 

In Nabhirajiah v. State of Mysore * an order of allotment was made on 
13th September, 1949. The Deputy Commissioner refused to reconsider the 
allotment and the applicant was ordered to deliver possession. The appeal 
filed by the petitioner was dismissed on 28th December 1949 and the Govern- 
ment declined to interfere in revision by their order dated 14th March 1950. 
On 11th April, 1950 the petitioner was again directed to hand over possession 
and as this order was not obeyed forcible possession was taken of the house 
with police help and given to the allottee. The petitioner then unsuccessfully 
moved the High Court under Art. 226. In a petition under Art. 32, it was 
contended that the orders directing the petitioner to deliver possession were 
bad because they infringed his f^undamental rights secured under Art. 31 (2) 

1. 1931 SC 128. 

2. 1952 SC 235. 

3. 1951 SC 128 : 1953 SC 287. 
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and Art. 19 (1) (f). Dismissing the petition the Supreme Court said : “The 
answer to the first contention based on Article 31 (2) or Article 19 (1) (f) of the 
Constitution is a short one. The Constitution came into force on the 26th 
January, 1950. after the impugned orders were made and at a time when there 
was nothing like a chapter of Fundamental Rights. The argument that the 
requisition in that case was not for any public purpose and the restriction on 
the respondent to hold, property must be in the interests of the general public 
presupposes that the Constitution governed the case. This assumption, 
however, was not well-founded. The order of allottment was made before 
the Constitution came into force and at a time when the Control Order 
provided, validity, that a house could be taken for the occupation of a private 
individual. During the period of 10 days specified in sub 'clause (2), the 
landlord could not let the house or occupy it himself and on allotment, he was 
bound to deliver up possession to the allottee. His rights as landlord were 
thus at an end so far as possession was concerned. The petitioner, sought tc 
get over this difficulty by pointing out that the dispossession took place on 
11 4. 1950. This, however, was no answer. The dispossession was a mere 
consequence which followed under clause p), sub-cluause (6) of the Control 
Order. The right to possession was lost earlier and the landlord merely held 
on to the property. 

Article 13 of the Constitution has no retrospective effect and if, therefore, 
any action was taken before the commencement of the Constitution in pursu- 
ance of the provisions of any law which was a valid law at the time when such 
action was taken, such action cannot be challenged and the law under which 
such action was taken cannot be questioned as unconstitutional and void on 
the score of its infringing the fundamental rights enshrined in Part 111 of the 
Constitution.^ The following observations of Das, J. maybe appropriately 
referred to in this context : “As already explained, Art. 13(1) only has the 
effect of nullifying or rendering all inconsistent existing laws ineffectual or 
nugatory and devoid of any legal -force or binding effect only with respect to 
the exercise of fundamental rights on and after the date of the commencement 
of the Constitution. It has no retrospective effect and if, therefore, an act was 
done before the commencement of the Constitution in- contravention of any 
law which, after the Constitution, becomes void with respect to the exercise of 
any of the fundamental rights, the inconsistent law is not wiped out so far as 
the past act is concerned, for, to say that it is, will be to give the laws retros- 
pective effect. So far as the past acts are concerned the law exi.sts, notwith- 
standing that it does not exist with respect to the future exercise of fundamen- 
tal rights”.* 

In Pannaial Brijraj v. Union of India,^ Bhagwali, J. speaking for the 
Court said : “It is settled that Article 13 of the Constitution has no retrospec- 
tive effect and if, therefore, any action was taken before the commencement of 
the Constitution in pursuance of the provisions of any law which was a valid 
law at the time when such action was taken, such action cannot be challenged 
and the law under which such action was taken cannot be questioned as un- 
constitutional and void on the score of its infringing the fundamental rights 
enshrined in Part III of the Constitution. 

In determining the validity or otherwise of a pre-constitutional legislation 
on the ground of any of its provisions being repugnant to the equal protection 

1. Pannaial Brijraj v. Union o/Undia, 1957 SC 397 (412) ; Keshavanand Madhava Mtnon 
V. State of Bombay, 1951 SCR 228 (236) : 1951 SC 128 (130). 

2. Quaslm Razvi v. State of Hyderabad, 1953 SCR 589 : 1953 SC 156 ; Laxmanappa 
Hamunanthappa Jamkhandt y. Union of India, (19.S5> 1 3CR 769 : 1955 gC 3. 
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clause, two principles would have to be borne in mind, which were enunciated 
by the majority of the Supreme Court in the case of Syed Quasim Razvl v. State 
of Hyderabad,^ where the earlier decision in Lachman Das Kewalram v. The 
State of Bombay,’^ was discussed and explained. Firstly, the Constitution has 
no retrospective effect and even if the law is in any sense discriminatory, it must 
be held to be valid for all past transactions and for enforcement of rights and 
liablities accrued before the coming into force of the Constitution. Secondly, 
Art. 13(1) of the Constitution does not necessarily make the whole statute 
invalid even after the advent of the Constitution. It invalidates only those 
provisions which were inconsistent with the fundamental rights guaranteed 
under Part 111 of the Constitution. The statute becomes void only to the extent 
of such inconsistency but otherwise remains valid and operative. As was said 
in Quasim Razvi's case (supra) the fact that : “Trial was continued even after 
26.1.1950 under the same Regulation would not necessarily render the subse- 
quent proceedings invalid. All that the accused could claim is that what 
remained of the trial must not deviate from the normal standard in material 
respects, so as to amount to a denial of the equal protection of laws within the 
meaning of Art. 14 of the Constitution For the purpose of determining 
whether the accused was deprived of such protection, wc have to see first of 
all whether after eliminating the discriminatory provisions in the Regulation, it 
was still possible to secure to the accused substantially the benefits of a trial 
under the ordinary law ; and if so, whether that was actually done in the parti- 
cular case.” 

In Shanti Sarup v. Union of India,^ the Supreme Court took the view 
that : “even assuming that the deprivation took place earlier and at a time when 
the Constitution had not come into force, the order effecting the deprivation 
which continued from day to day must be held to have come into conflict with 
the fundamental rights of the petitioner as scon as the Constitution came into 
force and became void on and from that date under Article 13 (1) of the 
Constitution”. In a number of subsequent decisions of the Supreme Court this 
passage was held to be applicable only to the facts in that case.^ In Sri 
Jagadguru Kari Basava Rajend'aswami of Goviinutr v. Commissioner of Hindu 
Religious and Charitable Endowments, Hyderabad, ' Gajendragadkar, C. J., 
observed thus regarding the aforesaid passage : “With respect, we are not 
prepared to hold that these observations were intended to lay down an un- 
qualified proposition of law that even if a citizen was deprived of his funda- 
mental rights by a valid scheme framed under a valid law at a time when the 
Constitution was not in force, the mere fact that such a scheme would continue 
to operate even after the 26th January 1950, would expose it to the risk of hav- 
ing to face a challenge under Article 19. If the broad and unqualified propo- 
sition is accepted as true, then it would virtually make the material -provisions 
of the Constitution in respect of fundamentar rights retrospective in operation.” 

In Guru Datta Sharma v. State of Bihar, ^ Shanti Swarup's’’ case, was 
distinguished in the following words : “We are unable to construe these obser- 
vations 'as affording any assistance to the appellant. We have held that 
the legislation under which the tppellant’s rights were extinguished, subject to 
his claim for compensation, was a valid law. it would therefore follow that 

1. 1953 SC 156 : Habeeb Mohd. v. State of Hyderabad, 1953 SC 287 (289). 
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thj appellant could have no rights which could servive the Constitution so as to 
enable him to invoke the protection of Part III thereof.”^ 

25.8. Article 13 (/) and Temporary statute expiry of. 

Ths effect of Art. 13 (I) is quite different from the effect of the expiry of a 
temporary Statute or the repeal of a Statute by a subsequent Statute, Art. 
13 (1) only has the effect of nullifying or rendering all inconsistent existing laws 
in-effectual or nugatory and devoid of any legal force or binding effect only 
with respect to the exercise of fundamental rights on and after the date of the 
commencement of the Constitution. It has no retrospective effect and 
if therefore, an act was done before the commencement of the Consti- 
tution in contravention of the provisions of any law which, after 
the Constitution, becomes void with respect to the exercise of any of the 
fundamental rights, the inconsistent law is not wiped ^,out so far as 
the past act is concerned, for to say that it is, will be to give the law retrospec- 
tive effect. There is no fundamental right that a person shall not be prosecuted 
and punished for an offence committed before the Constitution came into 
force. So far as the past acts are concerned, the law exists notwithstanding 
that it does not exist with respect to the future exercise of fundamental rights. 
To argue that conv ictions already recorded and all the transactions which were 
plosed, should be reopened, would be to overlook what had been the accepted 
law for centuries, namely, that when a law was treated as dead, transactions 
which were past and closed could not be revived and actions which were 
commenced, prosecuted and concluded whilst the law was operative could not 
be reopened.!* 

25.9. Pre-Constitution iaws. 

In Bhikaji Narain v. State of U. P.,^ the impugned Act was an existing 
law at the time when the Constitution came into force. That existing law 
imposed on the exercise of the right guaranteed to the citizens of India by 
Art. 19 (1) (g) restrictions which could not be justified as reasonable under 
clause (6) as it then stood and consequently under Arc. 13 (!) that existing law 
became void “to the extent of such inconsistency”. 

As explained in Kesharan Madhava Menon's case,'* the law became void 
not ‘in toto’ or for all purposes or for all times or for all persons but only “to 
the extent of such inconsistency”, that is to say, to the extent it became incon- 
sistent with the provisions of Part III which conferred the fundamental rights 
on the citizens. It did not become void independently of the existence of the 
rights guaranteed by Part III. In other words, on and after the existing law. as 
a result of its becoming inconsistent with the provisions of Art. 19 (1) (g) read 
which clause (6) as it then stood, could not be permitted to stand in the way of 
the exercise of that fundamental right. 

Article 13 (i;| by reason of its language could not be read as having 
obliterated the entire operation of .the inconsistent law or having wiped it out 
altogether from the statute book. Such law existed for all past transactions 
and for enforcement of rights and liabilities accrued before the date of the 
Constitution. The law continued in force, even after the commencement of the 
Constitution with respect to persons who were not citizens and could not claim 
the fundamental right. In short. Art. 13 (1) had the effect of nulliying or ren- 
dering the existing law which had become inconsistent with Article 19 (1) (g) 
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r^ad with clause (6) as it thea stood ineffectual, nugatory and devoid of any 
bgil force or binding effect only with respect to the exercise of the fundamen- 
tal right on and after the date of the commencement of the Constitution.^ 

The true position is that the impugned law became, as it were, eclipsed, 
for the time being, by the fundamental right. The effect of the Constitution 
(First Amendment) Act, 195 1 was to remove the shadow and to make the 
impugned Act free from all blemish or infirmity. If that were not so, then it 
is not intelligible what "existing law” could have been sought to be saved 
from the operation of Art. 19(l)(g) by the amended clause (6) in so far as 
it sanctioned the creation of State monopoly, for, ex-hypothesi’, all existing 
laws creating such monopoly had already become void at the date of the 
commencement of the Constitution in view of clause (6) as it then stood. 

The American authorities refer only to post-Constitution laws which were 
inconsistent with the provisions of the Constitution. Such laws never came 
to life but were still-born as it were. The American authorities, therefore, 
cannot fully apply to pre-Constitution laws which were perfectly valid before 
the Constitution. But apart from this distinction between pre-Constitution and 
post-Constitution laws, it must .be held that these American authorities can 
have no application to our Constitution. All laws, existing or future, which 
are inconsistent with the provisions of Part 111 of our Constitution are, by the 
express provision of Art. 13, rendered void “to the extent of such inconsisten- 
cy". Such laws were not dead for all purpose. They existed for the purposes 
of pre-Constitution right and liabilities and they remained operative, even after 
the Constitution, as against non-citizens. 

It was only as against the citizens that they remained in a dormant or 
moribund condition. 

25.10. To the extent of inconsistency — law is void. 

From the earlier proceedings before the Constitutent Assembly, it 
appears that in the original draft of the Constitution, the words “shall stand 
abrogated" were used instead of "shall be void," in Art. 13(1), and one of the 
'questions directly before theiAssembly was what would be the effect of the use 
of those words upon pending proceedings and anything duly done or sufiered 
under the existing law. Ultimately, the Article emerged in the form in which 
it stands at present, and the words “shall stand abrogated" were replaced by 
the words “shall be void." If the words “stand abrogated" had been there it 
would have been possible to argue that those words would have the same effect 
as repeal and would attract section 6 General Clauses Act, but those words have 
been abandoned and a very strong expession, indeed the strongest expression 
which could be used, has been used in their place. The meaning of the word 
"void" is stated in Black's Law Dictionary (3rd Edn.) to be as follows ; "null 
and void : ineffectual ; nugatory ; having no legal force or binding effect ; 
unable in law to support the purpose for which it was intended ; nugatory 
and ineffectual so that nothing can cure it ; not valid. 

25.11. Lack of legislative competence 

The doctrine of eclipse first came to be considered, in Behram 
Khursheed Pesikaka v. State of Bombay,^ Venkatarama Aiyar, J. drew a 
distinction between the invalidity arising out of lack of legislative competence 
and that arising by reason of a check imposed upon the legislature by the 
provisions contained in the Chapter on Fundamental Rights. He relied on an 
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earlier decision of this Supreme Court in Keshavan Madhava Menon v. -State of 
Bombay,^ and was of the view that the word “void” in Art. 13 (1) should be 
construed as meaning in the language of the American Jurists as “relatively 
void”. 

The laws under consideration in Keshava Madhava Merton's^ case, as well 
as in Bshram Khursheed Pesikaka,^ were both pre-Constitution laws, and the 
effect of Art. 13 (I) had to be considered with respect to their constitutionality. 
Behram Khursheed Pesikaka's case, later referred to larger Bench/ in view of 
the constitutional questions involved and in the majority judgement of the 
Constitution Bench, Mahajan C. J. pointed out that there was no scope for 
introducing terms like “relatively void”, coined by American Jurists in 
construing a Constitution which is not drawn up in similar language. The 
jnajority also observed that they were not able to endorse the opinion expressed 
by Venkatarama Aiyar, J. that a declaration of unconstitutionality brought 
about by lack of legislative power stood on a different footing from a declara* 
tion of unconstitutionality brought about by reason of abridgement of funda- 
mental rights, and that it was not correct to say that constitutional provisions 
in Part III of the Constitution merely operated as a check on the exercise of 
legislative power. It was also observed that when the law-making power of a 
State is restricted by a written fundamental law, then any law enacted which is 
opposed to the fundamental law was in excess of legislative authority and was 
thus a nullity. Both these declarations of unconstitutionality went to the root 
of the power itself and there was no real distinction between them, and they 
represented two aspects of want of legislative power. Finally, it was added 
that a mere reference to the provisions of Art. 13 (2) and of Arts. 245 and 246 
was sufficient to indicate that there was no competency in Parliament or a 
State legislature to make a law which came into clash with Part III of the 
Constitution after the Qoming into fotce of the Constitution.^ 

25.12. Effect of change in Constitution 

Then came the decision in Saghir Ahmad^ the law under consideration 
had been passed after the coininganlo force of the Constitution, the question to be 
considered was the effect of the Constitution (First Amendment) Act, which had 
been passed. It was observed that “amendment of the Constitution which 
came later cannot be invoked to validate an earlier legislation which must be 
regarded as unconstitutional when it was passed”, and the observation of 
Prof. Cooley in his work on Constitutional Limitations to the effect that “a 
statute void for unconstitutionality was dead could not be vitalised by a subse- 
quent amendment of the Constitution removing the constitutional objection 
but must be re-enacted” was accepted as sound, and the Court came to the 
conclusion that legislation in question which violated the fundamental right of 
the appellants under Art. 19 (1) (g) of the Constitution and was not shown to 
be protected by clause (6) of the Article, as it stood at the time of the enact- 
ment must be held to be void under Art. 13 (2) of the Constitution. The court 
further held that the Act then under consideration also violated Art. 31 (2) of 
the Constitution, and thus was invalid.^ 
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In Saghir Ahmad case' the doctrine of eclipse was not applied to the case 
of a Constitutional law, which was unconstitutional as it u as in violation of 
Art. 19 (1) (g) and was not protected by Art. 19 (6) and also because 
it was in violation of Art. 31 (2). Saghir Ahmad's case (supra) in effect tom- 
pletely demolished the argument raised on behalf of the respondents that a 
post Constitution law which was void, under Arts. 19 (1) and 31 (2) of the 
Constitution and was thus void from birth could be revived under the doctrine 
of eclipse. 

In Bhikaji Narain Dhakras v. State oj M. P.,^ the court was dealing with 
a pre-Constitution law and not with a post-Constitution law. In that case an 
argument was put forward that Saghir At mod's case,=^ vould apply. But it was 
held that that would not be so, for the reason that Saghir Ahmad's case, (supra) 
was dealing with a post-Constitution law, while that case was- concerned with a 
pre-Constitution law. It was in that connection that Att. 13(1) came to he 
considered, and it was obscr\cd that the true effect of the Article is to render 
an Act. inconsistent with a fundamental right, inoperative to the extent of the 
inconsistency. It- was further observed that “it was overshadowed by the funda- 
mental right and remained dormant but was not dead”.^ 

With the amendment ' made in the Constitution, it was pointed out, the 
provisions of the particular Act were no longer inconsistent therewith and the 
result was that the impugned Act began to operate once again fiom the date of 
such amendment. In that connection, observations made in Bhikhuji Narain v. 
State of M. P.,-' may be considered. “It is true that leained Judges did say 
that they need not rest their decision on the distinction between pre-Constitu- 
tion and post-Constitution ; but the later part of these observations where the 
learned Judges say that such laws were not dead for all pui poses shows that 
they had in mind pre-Constitution laws for otherwise they could not have said 
that they existed for the purpose of pre-Constitution rights and liabilities and 
they remained operative even after the Constitution as against non-citi 2 cns.‘“ 
The decision in Bhikaji Narain's case, (supra) must be confined to pre-Consti- 
tution laws to which the doctrine of eclipse would apply. The leained Judges 
in Bhikaji Narain's case, (supra) themselves distinguished the earlier decision in 
Saghir Ahmad case,'’ to which Das, acting C. J., who delivered the judgment 
in Bhikaji Narain's case (supra) was also a party”. 

In Sundaramier v State of A, P.,** Venkatarama Aiyar, again said that a 
law made without legitimate competence and a law violative of constitutional 
limitations on the legislative power were both unconstitutional and both had 
the same reckoning in a court of law ; and they were both unenforceable. 
But it did not follow from this that both laws were of the same quality and 
character and stood at the same footing for all purposes. .A law if it lacked 
legislative competence was absolutely null and void and a subsequent cession of 
the legislative topic should not levivc the law which was still born and the 
law wo uld have been re-enacted ; but a law within the legislative competence 
but violative of constitutional limitation was unenforceable but once the 
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limitation was removed, the law became efTective. In other words a post* 
Constitutional law was not no*est even if it contravened the fundamental 
right because non-citizen could enforce it. 

In Deep Ckandy/. The State of Uttar Pradesh,^ the majority after refer- 
ring to all these cases pointed out the distinction between Arts. 13 (1) and 
13 (2). and further held that the limitation's imposed by Chapter 111 on legisla- 
tive power were on the sam^ level as the competence of the legislature to make 
laws. The following observations will bring out the position clearly ; 
“Parliament and the Legislatures of States have power to make laws in respect 
of any of the matters enumerated in the relevant list in the Seventh Schedule 
and t^t power to make laws is subject to the provisions of the Constitution, 
including Art. 1 3, i. e. the power is made subject to the limitatiofis imposed 
by Part III of the Constitution. The general power to that extent is limited. 
The Legislature, therefore, has no power to make any law in derogation of the 
injunction contained in Art. 13. Art 13(1) deals with laws in force in the 
tebitory of India before the commencement of the Constitution and such laws 
in so far as they are inconsistent with the provisions of Part HI shall to the 
extent of such inconsistency be void. The clause, therefore recognizes the 
validity of the pre-Constitution laws and only declares that said laws would be 
void thereafter to the extent of their inconsistency with the Part III, whereas 
clause (2) of that article imposes a prohibition on the State making ia>vs taking 
away or abridging the right, conferred by Part III and declares that laws made 
in contravention of this clause shall to the extent of the contravention be void. 
There is a clear distinction between the two clauses. Under clause (I) a pre- 
Constitution law subsists except to the extent of its inconsistency with the 
provisions of Part III whereas no post-Constitution law can be made contra- 
vening the provisions of Part III and therefore the law to that extent though 
made is a nullity from its inception.” 

The minority however thought that it was not necessary to decide this 
question in that case, and therefore did not finally express its views. 

In State of Gujarat V. Sri Ambka Mills,^ Mathew, J, speaking for the Consti- 
tutional Bench said : “If the meaning of the word ‘void’ in Art, 13 ( 1) was the 
same as its meaning in Article 13(2) it is diflBcult to understand why a pre-Con- 
stitution law which takes away or abridges, the rights under Article 19 should 
remain operative even after the Constitution came into force as regards non- 
citizens and a post-Constitution law which takes away or abridges them should 
not be operative as respect of non-citizens.^ The fact that pre-Constitution law 
was valid, when enacted can afford no reason why it should remain operative 
as respects non-citizens after the Constitution came into force as it became 
void on account of its consistency with Part III. Therefore, the real reason 
why it remains operative against non-citizens is that it is void only to the extent 
of its inconsistency with the rights conferred under Article 19 and that its void 
ness, is therefore confined to citizens, as exhypothesi, the law became inconsis- 
tent with their fundamental rights alone. If that be so, we see no reason why 
a post-constitution law, which takes away or abridges the rights conferred by 
Article 19 should not be operative in. regard to non-citizens as it is void only 
to the extent of the contravention of the rights, conferred on citizens, namely 
those under Article 19.”* 

t. (1959) 2 Supple SCR 8 : 1959 fS!C 648 ; Mahemlra Lai v. State of U.P., 1963 SC 
1019 (1028). 

2. 1974 SC 1300(1309). 

3. The example is uafortunate for Article 19 does not give rights to noD««itlaeoti 

4. See also Jagmmth v. AuthaHted OSkv, 1973 SC 435. 
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25 . 13 . To the extent of . ' 

The Constitution makers >*hen they {ised the words “to the extent of” in' 
both clauses of Article 1 3 intended that the pre-existing law and in the post- 
Constitution laws should only be void as far as the inconsistency or the contra- 
vention went i.e., if only a part of the law was inconsistent or contravened the 
constitutional prohibition, that part alone would be void and not the entire 
law.' 


In Mahcndra Lai v. State of U P Wanchoo, J. speaking for the court 
said : ‘The obvious intention behind the use of the words “to the extent of” 
was to save such parts of a law as were not inconsistent with or in making 
which the State did not contravene the prohibition against infringement of 
fundamental rights and that distinction may conceivably introduce considera- 
tions of severability ; it has no reference to the time for which the vo*<Jness is 
to continue. Where the Constitution-makers intended to refer to time they 
have used specific words for that purpose as, for instance, in Art 251. That 
Article deals with “inconsistency between laws made by Parliament under Arts. 
249 and 250 and laws made by the Legislatures of States”, and provides that 
“the law made by Parliament whether passed before or after the law made by 
the Legislature of the State, shall prevail, and the law made by the Legislature 
of the State shall to the extent of the repugnancy but so long only as the law 
made by Parliament continues to the elfect, be inoperative”. If therefore the 
Constitution makers intended that the provisions in Art. 13(1) and (2) would 
only affect laws so long as inconsistency continued or contravention lasted, 
they could have provided specifically for it. On a plain construction of the 
clause, the clement of time must be excluded. The words “to the extent of” 
do not import any idea of time. 

Art. 13 (1) clearly recognises the existence of pre-existing laws in force in 
the territory of India immediately before the commencement of the Constitution 
and then lays down that in so far as they are inconsistent with the provisions of 
Part III, they shall be void to the extent of such inconsistency. The pre- 
Constitution laws which were perfectly valid when they were passed and the 
existence of which is recognised in the opening words of Art. 13(1) revive by 
the removal of the inconsistency in question. This in effect is the doctrine of 
eclipse, which was applied in flA'Aro// Anrai/i * case. Art, 13 (2) begins with an 
injunction to the State not to make a law which takes away or abridges the 
rights conferred by Part III. There is thus a constitutional prohibition to the 
State against making laws taking away or abriding fundamental rights. The 
legislative power of Parliament and the Legislatures of States under Art. 245 
is subject to the other provisions of the Constitution and therefore subject to 
Art. 13 (2), which specifically prohibits the State from making any law taking 
away or abridging the fundamental rights. Therefore, the prohibition contained 
in Art. 13 (2) makes the State as much incompetent to make a law taking away 
or abridging the fundamental rights as it would be where law is made against 
the distribution of powers contained in the Seventh Schedule to the Constitu- 
tion between Parliament and the Legislature of a State Further, Art. 13 (2) 
provides that the law shall be void to the extent of the contravention. Now 
.coiltravention in the context takes place, only once when the law is made, for 
the contravention is on the prohibition to make any law which takes away or 
abridges the fundamental rights. There is no question of the contravention of 
Art. 13 (2) being a continuing matter. Therefore where there is a question' of 


1. Maheadra Lai v. State of U. P., 1963 SC 1019 (1029). 

2. 1963 SC 1019 (1029). 

3. (19SS) 2 SCR S>9 : 19S5 SC 78. 
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a post*Coastitiitioa law, there is a prohibition against the State fr^i taking 
away or abridging fundamental rights and there is a further provision that if 
the prohibition is contravened the law shall be void to the extent ^ttbe contra- 
vention. In view of this clear provision, it must be held that unlike a law 
covered by Art. 13 (1) which was valid when made, the law made in contra- 
vention of the prohibition contained in Art. 13 (2) is a still-born law either 
wholly or partially depending upon the extent of the contrpention. Such a 
law is dead from the begining and there can be no question of its revival 
under the doctrine of eclipse. A plain reading therefore of the words in 
Art. 13 (I) and 13 (2) bring out a clear distinction between the two. Art. 13 (1) 
declares such pre-Constitution laws as are inconsistent with fundamental rights 
void. Art. 13 (2) consists of two parts ; the first part imposes an inhibition on 
the power of the State to make a law contravening fundamental rights, and the 
second part, which is merely a consequential one, mentions the effect of the 
breach. Now what the doctrine of eclipse can revive is the operation of a law 
which was operative until the Constitution came into force and had since then 
become inoperative either wholly or partially ; it cannot confer power on the 
State to enact a law in breach of Art. 13 (2) which would be the effect of the 
application of the doctrine of eclipse to post-Constitution laws Therefore, in 
the case of Art 13(1) which applies to existing law, the doctrine of eclipse is 
applicable as laid down in Bhikaji Narain's case,' but in the case of a law 
made after thj Constitution came into force, it is Art. 13 (2) which applies. 

They only import the idea that the law may be void either wholly or in 
part and that only such portions will be void as are inconsistent with Part III 
or have contravened Part III and no more. 

2S.14. VoiJ— ioeaniag of 

The meaning of the word “void” in Art. 13 (1) was considered in 
Keshava Madhav Menon's case® and again is Behram Khurshid Ptsikaka's 
case.® In the later case. Mahajan, C. J. pointed out, that the majority in 
Keshava Madhav Menon's case'* clearly held that the word “void” in .^rt. 13 (1) 
did not mean that the statute stood repealed and therefore obliterated from the 
statute books ; nor did it mean that the said statute was void abinitio. This, 
follows clearly from the language of Art. 13(1), which presupposes that the 
existing laws are good except to the extent of the inconsistency with the funda- 
mental rights. Besides there could not be any question of an existing law being 
void abinitio on account of the inconsistency with Art. 13(1), as they were passed 
by competent legislatures at the time when they were enacted. Therefore, the 
effect of Art. 13 (1) with respect to existing laws in so far as they were 
unconstitutional was only that it nullified them, and made them “ineffectual 
and nugatory aiid devoid of any legal force or binding effect”. The meaning 
of the word “void” for all practical purposes is the same in Art. 13 (1) as in 
Art. 13 (2) namely, that the laws which were void were in-elfectual and nuga- 
tory and devoid of any legal force or binding effect. But the pre-Constitutiooal 
laws could not become void from their inception on account of the application 
of Art. 13 (1). The meaning of the word “void” in Art, 13 (2) is also the same 
viz., that the laws are ineffectual and nugatory and devoid of any legal force or 
binding effect, if they contravene Art. 13 (2). But there is one vital difference 
between pre Constitution and post-Constitution laws in this matter. The 
voidness of the pre-Constitution laws is not from inception. Such voidness 
supervened when the Constitution came into force ; and so they existed and 

1. 19S5 SC 781 : (1955) 2 SCR 589. 

2. 1951 SCR 228 ; 1951 SC 128. 

3 (1955) 1 SCR 613 : 1955 SC 123* 

4. (1951) SCR 228 i 1*951 8C 128. 
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operated for sometime and for certain purposes ; the voidness of post-Consti- 
tution laws is from their very inception and they cannot therefore, continue to 
exist for any purpose. This distinction between the voidness in one case 
and the voidness in the other arises from the circumstance that one is a 
pre-Constitution law and the other is a post-Constitution law; but the meaning 
of the word “void’' is the same in either case, namely, that the law 
is ineffectual and nugatory and devoid of any legal force or binding 
effect.^ 

Now what is the effect of an amendment of the Constitution in the two 
types of cases. So far as pre-Constitution laws are concerned, the amendment 
of the Constitution which removes the inconsistency will result in the revival of 
such law by virtue of the doctrine of eclipse, as laid down in Bhikaji Narain's* 
case, for the pre-existing laws were not still-born and would still exist though 
eclipsed on account of the inconsistency to govern pre-existing matters. But in 
the case of post-Constitution laws, they would be still-born to the extent of the 
contravention. And it is this distinction which results in the impossibility of 
applying the doctrine of eclipse to post-Constitution laws, for nothing can be 
revived which never had any valid existence. The meaning of the word “void” 
is the same both in Art. 13 (1) and 13 (2), and the application of the doctrine 
of eclipse in one case and not in the other case does not depend upon giving a 
different meaning to the word “void” in the two parts of Art. 1 3 ; it arises 
from the inherent difference between Art 13 (1) and Art. 13 (2) arising from 
the fact that one is dealing with pre-Constitution laws and the other is dealing 
with post-Constitution laws, with the result that in one case the laws being not 
still-born the doctrine of eclipse will apply while in the other the laws being 
still-born there will be no scope for the application of the doctrine of eclipse. 
Though the two clauses form part of the same Article, there is a vital difference 
in the language employed in them as also in their -content and scope. By the 
first clause the Constitution recognises the existence of certain operating laws 
and they are declared void, to the extent of their inconsistency with fundamen- 
tal rights. Had there been no such declaration, these laws would have conti- 
nued to operate. Therefore, in the case of pre-Constitution laws what an 
amendment to the Constitution does is to remove the shadow cast on it by this 
declaration. The law thus revives. However, in the case of the second clause, 
applicable to post-Constitution law, the Constitution does not recognise their 
existence, having been made in defiance of a prohibition to make them. Such 
defiance makes the law enacted void. In their case therefore, there be no revival 
by an amendment of the Constitution, though the bar to make the law is 
removed, so far as the period after the amendment is 'concerned. In the case 
of post-Constitution laws, it would be hardly appropriate to distinguish between 
laws which are wholly void— as for instance, those which contravene Art. 3 1 
and those which are substantially void but party valid — as for instance, laws 
contravening Art. 19. Theoretically, the laws falling under the latter category 
may be valid qua non-citizens ; but that is a wholly unrealistic consideration 
that such nationally partial valid existence of the said laws on the strength of 
hypothetical and pedantic considerations cannot justify the application 
of the doctrine of eclipse to them. All post-Constitution laws which contra- 
vene the mandatory injunction contained in the first part of Art. 13 (2) are 
void, as void as are the laws passed without legislative competence, and the 
doctrine of eclipse does not apply to them. We are therefore of opinion that 
the Constitution (Fourth Amendment) Act cannot be applied to the U.P. Land 
Tenures (Regulation of Transfers) >Act, 19 S2 in this case by virtue of the 

1. Maheadra ImI v. Stott of U. P.. 1963 SC 1019 (1030). 

2. (19SS) 2 SCR 589 : 1933 SC 781. 
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doctrine of eclipse. It follows therefore that the U. P- Land Tenuaes (Regu- 
lation of Transfers) Act, 1 152 is unconstitutional because it did not coinpiy with 
Art. 13 (2), as it stood at the time it was passed. It will therefore nave to be 
struck down, and the petitioner given a declaration in his favour 
accordingly.' 

^5.15. Severability. 

The question whether a statute which is void in part is to be treated as 
void in toto, or whether it is capable of cnl^orcement as to that part which is 
valid is one which can arise only with reference to law enacted by bodies which 
did not possess unlimited powers of legislation. The limitation on their powers 
may be of two kinds : It may be with reference to the subject-matter on 
which they could legislate, as, for example, the topics enumerate^ in the F_ists 
in the ^venth Schedule in the Indian Constitution, Sections 91 and 92 of the 
Canadian Constitution, and Section SI of the Australian Constitution : or it 
may be with reference to the character of the legislation which they could 
enact in respect of subjects assigned to them, as for example, in relation to the 
fundamental rights guaranteed in Part HI of the Constitution and similar 
constitutionally protected rights in the American and other Constitutions. When 
a legislature whose authority is subject to limitations aforesaid enacts a law 
which is wholly in excess of its powers, it is entirely void and must be comple- 
tely ignored. But where the legislation falls in part within the urea allotted to 
it and in part outside it, it is undoubtedly void as to the latter ; but does it on 
that account become necessarily void in its entirety? The answer to this 
question must depend on whether what is valid could be separate from what is 
invalid, and that is a question which has to be decided by the Court on a con- 
sideration of the provisions of the Act.* 

In re Hindu Women's Rights to Property Act,'-* the question arose with 
reference to Hindu Women’s Rights to Property Act (18 of 1937). That was an 
Act passed by the Ceneral Legislature, and had conferred on Hindu widows 
certain rights over properties which devolved by intestate succession and sur- 
vivorship. While the subject of devolution was within the competence of the 
Centre under Entry 7 List III that was limited to property other than agricul- 
tural land, which was a subject within the exclusive competence of the Provin- 
ces under Entry 21 iu List U. Act No. 18 of 1937 ’dealt generally with 
property and the contention raised was that being admittedly and ultra vires as 
regards agricultural lands, it was void in its entirety. It was held by the 
pederal Court that the Central Legislature must, on the principle laid down in 
Aipcieod v. Attorney General for New Wales,* be presumed to have known its 
own limitations and must be held to have intended to enact only laws within 
its competence, that accordingly the word ‘property’ in Act No. 18 of 1937 
must be construed as property other than agricultural land and in that view, 
the legislation was wholly intra vires. 

This decision did not proceed on the basis that the Act was in part ultra 
vires and that the remainder however could be separated there from but on the 
footing that the Act was in its entirety, inira vires." It is true that no question 
of severability was decided but the principle of severability had the approval of 
that Couh clearly appears from the following observations of Gwyer, C. J. “It 
should not however he thought that tfie Court has overlooked cases cited to.it 

1. Mahendra Lai v. State ofV. P., 1963 SC 1019 (1030-31). 

2. R. M D, Chamarbaugwalh Union of India, , 1951 SC 628 (633). 

3. 1941 FC 72 : 1941 SCR 12. 

4. 1891 AC 455. 

5. X. M, D. Chamarbaugwalla v. Union of In^, 1957 SC (633). 
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ia which the same words have been applied in an Act to a number of purposes, 
some within and some without the power of the Legislature, and the whole 
Act has been held to be bad. If the restriction of the general words to pur- 
poses within the power of the Legislature would be to leave an Act with nothing 
or next to nothing in it, or an Act different in kind, and not merely in degree, 
from an Act in which the general words were given the wider meaning, then it 
is plain that the Act as a whole must be held invalid, because in such circum- 
stances it is impossible to assert with any confiedence that the Legislature 
intended that general words which it'had used to be construed only in the 
narrower sense. If the Act is to be upheld, it must remain, even when a narro- 
wer meaning is given to the general words. “An Aci which is complete, 
intellegible and valid and which can be executed by itself.’’^ 

‘There is nothing’, said Venkatarama Ayyar, J. ‘in these observations to 
support the view that the doctrine of severability applies only when the legisla- 
tion is in excess of the competence of the legislature quoad its subject matter, 
and not when it infringes some constitutional prohibition.’’ 

This doctrine in its relation to fundamental rights was considered by the 
Supreme Court in three decisions. In Romesh Thapper case-'’ such an argu- 
ment was repelled by the Supreme Court. Patanjali ^stri, J., stated the legal 
position thus “Where a law purports to authorise the imposition of restrictions 
on a fundamental right in language wide enough to cover restrictions both 
within and without the limits of constitutionally permissible legislative -action 
affecting such right, it is ivit pc.ssible to uphold it even so far as it may be 
applied within the constitutional limits, as it is not severable. So long as the 
possibility of its being applied for purposes not sanctioned by the Constitution 
cannot be ruled out, it must be held to be wholly unconstitutional and void ’’ 

In Chintaman Rao v. State of Madhya Pradtshs* the same principle was 
again restated, by Mahajan, J. 

In Romesh Thapper v. State of Madras^ the question was as to the vali- 
dity of section 9 (1-A) of the Madras Maintenance of Public Order .Act, 23 
of 1949. That section authorised the Provincial Government to prohibit the 
entry and circulation within the State of a newspaper “for the purpose of 
securing the public safety or the maintenance of public order.’’ Subsequent to 
the enactment of this statute, the Constitution came into force, and the validity 
of the impugned provision depended on whether it was protected by Art. 19 (2) 
which saved “existing law in so far as it related to any matter which under- 
mined the security of or tended tojoverthrow the State”. It was held by the 
Supreme Court that as the purpose mentioned in section 9 (l-.A) of the Madras 
Act were wider in amplitude than those specified in Art. 19 (2), and as it was 
not possible to split up section 9 (1-A) into what was within and what was 
without the protection of Art. 19 (2), the provision must fail in its entirety. 
That is really a decision that the impugned provision was on its -own contents 
inseverable. This case is not an authority for the proposition that even when 
a provision is severable, it must be struck down on the ground that the princi- 
ple of severability is inadmissible when the invalidity of a statute arises by 
reason of its contravening constitutional prohibitions. This decision in Romesh 

1. Wyoes : Legislature and Executive Power in Australia, p. 51 citing Presser v. Illinois, 
1886-116 US 252. 

2. Jl. M. D. Chamarbaughwala v. Union of India, 1957 SC 628 (6J4). 

3. Romesh Thappar v. State of Madass, 1950 SCR 594 : 1950 SC 124. 

4. 1950 SCR 759 : 1951 SC 118. 

9. 1950 SCR 594 : 1950 SC 124. 
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Thapper v. State of Madras^ was referred to in State of Bombay v. F. N. 
Sahara^ and State of Bombay v. United Motors {Ltd)^ and was distinguished. 

In Chintamanrao v. State of M. the question related to the constitu- 
tionality of section 4 (2) of the Central Provinces and Berar Regulation of 
Manufacturers, of Bidis (Agricultural Purposes) Act No. LXIV of 1948, which 
provided that no person residing in a village specified in such order shall dur- 
ing the agricultural season engage himself in the manufacture of bidis, and no 
manufacturer shall during the said season employ any person for the manufac- 
ture of bidi.s. The Supreme Court held that the restrictions imposed by Sec- 
tion 4 (2) were in excess of what was requisite for achieving the purpose of the 
Act, which was ‘to provide measures for the supply of adequate labour for 
agricultural purposes in bidi manufacturing areas” that that purpose could 
have been achieved by limiting the restrictions to agricultural labour and to 
define hours, and that, as it stood, the impugned provision could not be up- 
held as a reasonable restriction within Art. 19 (1) (g). Dealing next with the 
question of severability, the Court observed that : “The law even to the ext- 
ent that it could be said to authorise the imposition of restrictions in regard 
to agricultural labour cannot be held valid because the language employed is 
wide enough to cover restrictions both within and without the limits of con- 
stitutionally permissible legislative action affecting the right.” 

The impugned provision, section 4 (2), was by its very nature 
inseverable, and it could not be enforced without rewriting it. The observa- 
tion aforesaid must be read in the context of the particular provision which 
was under consideration This really was nothing more than a decision on 
the severability of the particular provision which was impugned therein and 
it was open to the same comment as the decision in Ramesh Thappar v. State 
of Madras.^ That was also one of the decision distinguished in State of 
Bombay v. F. N. Sahara,^ 

In State of Bombay v. F.N. Balspra,’’ the question was as to the validity of 
the Bombay Prohibition Act. Sections 12 and 13 of the Act imposed restrictions 
on the possession, consumption and sale of liquor, which had been defined in 
section 2 (24) of the Act as including “(a) spirits of winq, methylated spii its, 
wine, beer, toddy and all liquids consisting of or containing alcohol, and (b) 
any other intoxicating substance which the Provincial Government may, by 
notification in the Official Ga/ette, declare to be liquor for the purpose of 
this Act.” Certain medicinal and toilet preparations had been declared liquor 
by notification issued by the Government under section 2 (24) (^b). The Act was 
attacked in its entirety as violative of the rights protected by Art. 19 (1) (f) ; but 
the Supreme Court held that the impugned provisions were unreasonable and 
therefore void, in so far as medicinal and toilet preparations were concerned 
but valid as to the rest. Then, the contention was raised that “as the law 
purports to authorise the imposition of a restriction on a fundamental right 
in language wide enough to cover restrictions both within and without the 
limits of constitutionally permissible legislative action affecting such right, it 
was not possible to uphold it even so far as it might be applied within the 

1. I9S0 f>C 124 : 1950 SCR 594. 

2. 1951 SC 318 : 1957 SCR 682. 

3. 1953 SC 253 : 1953 SCR 1069. 

4. 1951 SC 118 (120) : 1950 SCR 759. 

5. 1950 SC 124: 1950 SCR 594. 

6. 1951 SC 318 : 1951 SCR 682. 

7. 1951 SC 318 (328) : 1951 SCSI 682. 
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constituti<lnal limits, as it was not severable.” In rejecting this contention, 
the Court observed : “These items being thus treated separately by the 
legislature itself and being severable, and it not being contended, in view of 
the directive principles of State policy regarding prohibition, that the restrict- 
ions imposed upon the right to possess or sell or buy or consume or use those 
categories of properties were unreasonable, the impugned sections must be held 
valid so far as these categories are concerned.” 

This decision is clear authority that the principle of severability is 
applicable even when the partial invalidity of the Act arises by reason of its 
contravention of constitutional limitations. It was argued for the petitioners 
that in that case the legislature had through the rules framed under the statute 
classified medicinal and toilet preparations as a separate category, and had 
thus evinced an intention to treat them as severable, that no similar classificat- 
ion had been made in the Prize Competition Act, (42 of 1955) and that 
therefore the decision in question did not help the respondent. Put this is to 
take too narrow a view of the decision. The doctrine of severability rests, 
on a presumed intention of the legislature that if a part of a statute turns out 
to be void, that should not affect the validity of the rest of it, and that the 
intention is to be ascertained from the terms of the statute. It is the true 
nature of the subject-matter of the legislation that is the determining factor, 
and while a classification made in the statute might go far to support a 
conclusion in favour of severability, the absence of it docs not necessarily 
preclude it. It is a feature usual in latter day legislation in .^merica to enact 
a clause that the invalidity of any part of the law shall not render the rest of it 
void, and it has been held that such a clause furnishes only primij facir 
evidence of severability, which must in the last resort be decided on an 
examination of the provisions of the statute.’ In discussing the effect of a 
severability, clause, Brandies, J. observed in Dorchy v. State of Kansas,^ 
that it “provides a rule of construction, which may sometimes aid in deter- 
mining that intent. But it is an aid merely ; not an inexorable command”. 
The weight to be attached to a classification of subjects made in the statute 
itself could not, be greater than that of a severability clause. If the decision 
in State of bomhuy v. F. N. Balsara,'-' is examined in the light of the above 
discussion, it would be seen that while there was a reference in the judgment 
to the fact that medicinal and toilet preparations were treated separately by 
the legislature, that was followed by an independent finding that they were 
severable. In other words, the decisions as to severability was reached on the 
separability in fact of the subjects dealt with by the legislation and the 
classification made in the rules merely furnished support to it. 

The wide reach of this principle appears to have been circumscribed to 
some extent in a later decision of the Supreme Court in R. M. D. Chamarbh- 
augwala v. Union oj India.* In that case the constitutionality of -Sections 4 
and 5 of the Prize Competitions Act (42 of 1955) was challenged on the ground 
that ‘prize competition’ as defined in Section 2 (b) of the Act included not 
merely competitions that were of a gambling nature but also those in which 
success depended to a substantial degree on skill. The Court, having regard to 
the history of the legislation, the declared object thereof and the wording of the 
statute, came to the conclusion that the competitions which were sought to be 
controlled and regulated by the Act were only those competitions in which 

1. R, M. D. Ckantrbaugwalla v. Union of India, 1957 SC 628 (634). 
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success did not depend on any substantia] degi^c of skill That conclusion was 
sufficient to reject the contention raised in that case ; but, even on the assump- 
tion that ‘prize competition’ as defined in Section 2 (d) of the Act included 
those in which success depended to a substantial degree on skill as well as those 
in which it did not so depend. 

That being the position in law, it was necessary to consider whether the 
impugned provisions were severable in their application to competitions of a 
gambling character, assuming of course that the definition of ‘prize competi- 
tion’ in Section 2 (d) was wide enough to include also competitions involving 
skill to a substantial degree. It will be useful for the deteimination of this 
question to refer to certain rules of construction laid down by ,the American 
Courts, where the question of severability has been the subject of consideration 
in numerous authorities. They may be summarised as follows 

1 . In determining whether the valid parts of a statute are separable 
from the invalid parts thereof, it is the intention of the legislature that is the 
determining factor. The test to be applied is whether the legislature would 
have enacted the valid part if it had known that the rest of the statute was 
invalid.® 

2. If the valid and invalid provisions are so inextricably mixed up that 
they cannot be separated from one another, then the invalidity of a portion 
must result in the invalidity of the Act in its entirety. On the other hand, if 
they are so distinct and separate that after "striking out what is invalid what 
remains is in itself a complete code independent of the rest, then it will be 
upheld notwithstanding the rest has become unenforceable.® 

3. Even when the provisions which are valid are distinct and separate 
from those which are invalid, if they all form part of a single scheme which is 
intended to be operative as a whole, then also the invalidity of a part will result 
in the failure of the whole.^ 

4. Likewise, when the valid or invalid parts of a statute are independent 
and do not form part of a scheme but what is left after omitting the invalid 
portion is so thin and truncated as to be in substance different from it was 
when it emerged out of the legislature, then also it will be rejected in this 
entirety. 

3. The separability of the valid and invalid provisions of a statute does 
not depend on whether the law is enacted in the same section or different 
section,® it is not the form but the subtance of the matter that is material, and 
that has to be ascertained on an examination of the Act as a whole and of the 
setting of the- relevant provision therein. 

6. If after the invalid portion is expunged from the statute what remains 
cannot be enforced without making alterations and modifications therein, then 
the whole of it must be struck down as void, as otherwise it will amount to 
judicial legislation.® 

1. R. M. D. Chamarbhattgwala v. Union of Ihdtn, 1957 SC 628 (636), 

2. Corpus Juris Secundum, Vol- 82, p. 156: SutHerlahd ; t)/i Staiutoty Consirnetion 
Vol. 2 pp. 176-177. 

3. Cooley’s Constitutional Limitations, Vol. 1 pp. 360-361 ; Crawford : On 'Statutory 
Co'u/rttc/ton, pp. 217-18. 

4. Crawford on Statutory Construction, pp. 218-919; . 

5. Cooley’s : Constitutional Limitations, Vol.. I,.np. 361- 369. 

6. Sutherland on Statutory Construction, Vol. 2 p. 194. 
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1, 'In determining the legislative intent on the question of separability, 
it will be legitimate to take into account the history of the legislation, its 
object, the title and the preamble to it.' 

25.15 Effect of amendment of Constitution 

After the amendment of clause (6) of the Article 19 on 18.6.1951, the 
impugned Act ceased to be unconstitutional and became revived and enforce- 
able against citizens as against non-citizens. It is true that as the amended 
clause (6) was not made retrospective the impugned Act could have no opera- 
tion as against citizens between 26 1.1950 and 18.6.19S1 and no rights and 
obligations could be founded on the provisions of the impugned Act during the 
said period whereas the amended clause (2) by reason of its being expressly 
made retrospective had effect even during that period. 

But after the amendment of clause (6) the impugned Act immediately 
became fully operative even as against the citizens. 1 he notification declaring 
the intention of the State to take over the bus routes to the exclusion of all 
other motor transport operators was published on 4 2.1955 when it was per- 
fectly constitutional for the State to do so. The Court observed that the con- 
tentions put forward by the respondents as to the effect of the Constitution 
(First Amendment) Act, 1951 are well-founded and the objections urged 
against them by the petitioners are untenable and must be negatived. 


. Ji SothMlttaa on Statutory CoHstruethn, Vol. 2, pp. 17-178.7 
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261. Object of. 

The acquisition of Zamindari rights and the abolition of permanent 
settlement svas first step in the matter of agrarian reforms. When the first 
Zamindari abolition laws were passed in pursuance of the programme of social 
welfare legislation, their validity was impugned on the ground that they 
contravened the provisions of Arts. 14, 19 and 31 of the Constitution. 

The High Court of Patna held that the .Act passed in Bihar^ was uncons- 
titutional while the High Court at Allahabad^ and Nagpur upheld the validity 
of the corresponding legislation in Uttar Pradesh and Kladhya Pradesh respec- 
tively. While the appeals from those proceedings, were pending in the Supreme 
Court, the Union Government, with a view to put an end to all this litigation 
and to remedy what they considered to be certain defects brought to light in 
the working of the Constitution brought forward a Bill to amend the Consti- 
tution The main object was to insert provisions fully securing the Constitu- 
tional validity of Zamindari Abolition Laws, in general and certain specified 
Acts in particular.^ 

“Notwithstanding anything ,.in the foregoing provisions of Part III, no 
law providing for the acquisition by the State of any estate .or any rights there- 
in or for the extinguishment or modification of any such rights shall Im 

1. Kameahwar v. State of Bihar, I9S1 Pat. 91. 

2. iSnrya Pai v. U. P, Government, 1951 A. 674. 

3. Statement of objects and leasoni^ 195J1 Gas. of India, 1931 Part.of Sec.lp. 357. 



26.1. Exceptions to Fundamental Rights — Validating Laws 579 

deemed to be void on the ground that it is inconsistent with, or takes 
away or abridges any of the rights conferred by, any provisions of this 
part.” 


The Constitution was amended by the Constitution (First Amendment) 
Act, 1951. 

The validity of the Amendment was upheld by the Supreme Court in 
Shankari Prasad V. Union of Indian \n Woman Rao v. Union of Indla,^ the 
Supreme Court again held that no law passed truely for implementing the 
objective of Art. 31-A (1) (a) could be open to challenge on the ground that it 
infringed Articles 14, 19 or 31. It was held that the Amendment introduced 
by Section 4 of of the Constitution (First Amendment) Act, 1951 did not da- 
mage or destroy the basic structure of the Constitution. 

‘Tt may be recalled that the zamindari abolition laws which came first in 
the programme of social welfare legislation were attacked by the interests 
affected mainly with reference to Articles 14, 19 and 31, and that in order to 
put an end to the dilatory and wasteful litigation and place these laws above 
challenge in the courts. Articles 31-A and 3 1-B and the Ninth Schedule were 
enacted by the Constitution (First Amendment) Act, 1951. Subsequent judicial 
decisions interpreting Article 14, 19 and 31 raised serious difficulties in the way 
of the Union and the States putting through other and equally important social 
welfare legislation on the desired lines. 

While the abolition of zamindari and the numerous intermediaries bet- 
ween the State and the tiller of the soil had been achieved for the most part, the 
next objectives in land reform was fixing of limits to the extent of agricultural 
land that may be owned or occupied by any person, the disposal of any land held 
in excess of the prescribed maximum and the further modification of the rights 
of land owners and tenants in agricultural holdings. In the interest of national 
economy it felt that the State should have full control over the mineral and oil 
resources of the country, including in particular, the power to cancel or modify 
the terras and conditions of prospecting licensees, mining leases and similar 
agreements. It also became necessary to take over under State management 
for a temporary period a commercial or industrial undertaking or other pro- 
perty in the public interest or in order to secure the better management of the 
undertaking or property. Laws providing for such temporary transference to 
State management should be permissible under the Constitution. There was a 
pressing demand for reforms in company law. Such as progressive elimination 
of the managing agency system, provision for the compulsory amalgamation 
of two or more companies in the national interest, the transfer of an 
undertaking from one company to another, etc., required to be placed above 
Challenge. 

To give effect to these reforms the Constitution was again amended by the 
Constitution (Fourth Amendment) Act, 1955. 

“Article 31-A of the Constitution had provided that a law in respect of the 
acquisition by the State of any estate or of any rights therein or the extinguish- 
ment or modification of any such rights shall not be deemed to be void on the 
ground that it was inconsistent with, or took away or abridges of any of the 
rights conferred by Article 14, Article 19 or Article 31. The protection of this 
Article was available only in respect of such tenures as were “estates on the 

1. 19S2 SCR 89 .1981 SC 458 ; Sa/Jm Singh v. State of Raiasthan, 1965 SC 845. 

2. 1981 SC 271 (285) 



26tb Jaaaary, 1950, when the Coastitutioa came iato force. The expression 
••estate’* had been defined difiTerently in di/llerent States and, as a result of the 
transfer of land from one State to another on account of the reorganisation of 
States, the expression had came to be defined differently in different parts of 
the same State. Moreover, many of the land reform enactments related to 
lands which were not included in an “estate”. Several State Acts relating to 
land reform were struck down on the ground that the provisions of those .Acts 
were violative of Articles 14, 19 and 31 of the Constitution that the protection 
of Article 3 1 -A was not available to them. It therefore, became necessary to 
amend the definition of “estate” in Article 31 -A of the Constitution by including 
therein lands held under ryotwari settlement and also lands in respect of which 
provisions were normally made in land reform enactments ” 

f 

The Constitution was therefore again amended by Constitution 
(Seventeenth Amendment) Act, 1964. Art. 31A as amended now reads as 
follows : 

(1) Notwithstanding anything contained in Article 13, no law providing 

for— 

■ « 

(a) the acquisition by the State of any estate or of any rights therein or 
the extinguishment or modification of any such rights, or 

(b) the taking over the management of any property by the State for a 
limited period either in the public interest or in order to secure the proper 
management of the property, or 

(c) the amalgamation of two or more corporations either in the 
public interest of in order to secure the proper management of any of the 
corporations, or 

(d) the extinguishment or modification or any rights of managing agents, 
secretaries and treasures, managing directors, directors and managers of corpo- 
rations, or of any voting rights of shareholders thereof, or 

(e) the extinguishment of modification of any rights accruing by virtue of 
any agreement, lease or licence for the purpose of searching for, or winning, 
any mineral or mineral oil, or the premature termination or cancellation of any 
such agreement, lease or licence, shall be deemed to be void on the ground that 
it is inconsistent with, or takes away or abridges any of the rights conferred by 
Article 14 or Article 19. or Article 31. 

Provided that where such law is a law made by the Legislature of a State, 
the provisions of this Article shall not apply thereto unless such law, 
having been reserved for the consideration of the President, has received his 
assent : 

Provided further that where any law makes any provision for the acquisi- 
tion by the State of any estate and where any land comprised therein is held by 
a person under his personal cultivation, it shall not be lawful for the State to 
a^uire any portion of such land as is within the ceiling limit applicable to 
him under any law for the time being in force or any building or struchiie 
standing thereon or appurtenant theretp, unli^ss the law relating to t)ie wqpisio 
tion of such land, building structure pro-vides for payment of compensation at a 
rate which shall not be less than the market v^ue thereof. 

(2) In this article, — 

(a) the expression “estate” shall, in relation to anx local area, have the 
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sAijgus i4?aa[lag a,s. that expr^ssioA or i^s tocal equivaleat has io the existii^ law 
relAtiag tP land tenures in force in that area and shall also include— 

(i) any Jagir, Inam of muafi or other similar grant in the States of Tamil 
Nadu and Kerala, any janmam right ; 

(ii) any land held under ryotwari settlement ; 

(iii) any land held or let for purposes of agriculture or for purposes 
ancillary thereto, including waste land, forest land, land for pasture or sites of 
buildings and other structures occupied by cultivators of land, agricultural 
labourers and village artisans ; 

(b) the expression “rights”, in relation to an estate, shall include any 
ri^ts vesting in a proprietor, sub-proprietor, under-proprietor, tenure-holder, 
raiyat, under raiyat or other intermediary and any rights or privileges in respect 
of land revenue”. 

The Supreme Court upheld the legislative competence of States to deal 
with land reforms under Entry 18 of List 11 and Entry 42 of List 111 in various 
cases. 

This power cannot be denied on the ground that it has some effect on an 
industry controlled under Entry 52, List 1. Effect is not the same thing as 
subject-matter. If a State Act, otherwise valid, has effect on a matter in 
List 1 it does not cease to be a legislation with respect to an entry in List 11 or 
List 111. 

In Waman Rao v. Union of Indla^ the constitutional amendments by 
which Art. 31-A(1) (a) was introduced was challenged on the ground that it 
damaged the basic structure of .the Constitution by destroying one of its 
basic features namely that no law could be made by the legislature so as to 
abrogate the guarantees afforded by Arts. 14, 19 and 31. It was not denied 
that under the impugned liwthe rights available to person affected by that 
law under any of the Articles in Part 111 was total or substantially withdrawn. 
But Chandrachud, J. said ‘Every case in which the protection of a fundmental 
right is withdrawn will not necessarily result in damaging the basic structure 
of the Constitution. The question as to whether the basic structure is damaged 
or destroyed in any given case would depend upon which particular Article of 
Part 111 is io issue and whether what is withdrawn is quintessential to the basic 
structure of the -Constitution’. 

Upholding the validity of the amendment it was said : ‘Article 31 -A 
could easily have appeared in the original Constitution itself as an illustration 
of its basic philosophy. The First Amendment has thus made the Constituti- 
onal idea of equal justice a burning truth. It is like a mirror that relects the 
ideals of the Constitution, it is not the destoyer of its basic structure. The 
provisions introd.uced by it and the Fourth Amendment for the extinguishment 
or modification of rights in land held or let for purposes of agriculture or for 
the purposes anpilliary thereto, strenghten rather than weaken the basic 
structure of the Constitution.^ The First Amendment is aimed at removing 
social andecouomic disparities in the agricultural sector. It may happen 
that while existing inequalities are being removed, new inequalities may arise 
marginally and incidentally. Such marginal and incidental inequalities can 
not damage or destory, the basic structure of the Constitution. It is impo- 
ssible for any government, however, expertly advised, socially oriented and 

1. 1981SC 271 : fVamm Rao v. t/Mwi oflftMo, 19fttSC 271 (285). 

2. Ihid.^ p. 28S. 
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prudeotly managed, to remove every economic diqtarity, without causins sn 
hardship or injustice to a class of persons who ore a/so eatitied to equ^tKT 
meat under the law. 

26.2. Constitutional validity 

The constitutional validity of Article SI-A was recognised in four decisions 
of the Supreme Court. Some times, directly sometimes indirectly and some 
times incidentally. In Skankari Prasad v. Union of India} the validity of the 
First Amendment which introduced Article 31-A and 31-B was assailed on six 
grounds, the fifth ground being that Article 13 (2) took into not only ordinary 
laws but constitutional amendments also. This argument was rejected and the 
First Amendment was upheld. In Sajjan Singh v. State of Rajasthan^ the 
court refused to reconsider the decision in Shankari Prasad (supra). Iq 
Golaknath's^ case it was held by a majority that the power to amend the Cons- 
titution was not located in Article 368. The inevitable result of this holding 
should have been the striking down of all constitutional amendments, since 
according to the view of the majority Parliament had no power to amend the 
Constitution under Article 368. But the Court resorted to the doctrine of 
prospective over ruling and held that the constitutional amendments, which are 
already made would be left undisturbed. As a result the First amendment 
remained, in violate. Goiaknath's case was over ruled in Keshavanand Bharti's 
case* and it was unanimously held that the power to amend the constitution 
was to be found in Article.368 of the Constitution. The validity of the First 
Amendment was not questioned. 

In these circumsUnces the Supreme Court said that ‘although the Article 
31-A has thus construed to be recognized valid, eversince it was introdued in 
the Constitution we find it somewhat difficult to apply to the doctrine of 
stare decisis for upholding that Article’.^ 

26.3, Acquisitition — meaning of. 

Article 31-A 4eals with a special subject, namely, the saving of laws 
providing for acquisition of ‘estate’. This article saves any law from an attack 
under Articles 14, 19 and 31 provided it is for the acquisition by the State of 
an estate or of any rights therein or the extinguishment or modification of any 
such rights. It will be noticed that here the article does not refer to property 
as such, but speaks of an “estate”, as defined in the Article and also of rights 
in the estate. Estate is defined to include, among other things, “any land held 
or let for purposes of agriculture or for purposes ancillary thereto, including 
waste land, forest land, land for pasture or sites of buildings and other 
structures occupi^ by cultivators of land agricultural labourers and village 
artisans”. Applying the definition, the lands under cultivation must be 
regarded as ‘estate. Now the intention underlying Article 31-.\ is to give 
protection to State action against . Articles 14, 19 and 31 so long as the 
acquisition is by the State of any estate or of any rights therein or the extin- 
guishment or modification of any such rights.* To this protection there is 
only one exception and that is to be found in the second proviso. It is that 
land under the personal cultivation >of any estate holder of any kind which is 
within the ceiling limit applicable to such person, shall not be acquired, unless 

1. 1951 SC 458. 

а. (1965) 1 SCR 33 : 1965 SC 845, 

3. (1967) 2 SCR 762 : 1967 SC 1643. 

4. 1973 SC 1461. 

5. Woman Itao v. Union of India, 1981 SC 271 (286). 

б. Apt Stngh v. State ofttmldS, 1967 SC 856 
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at least nftirket value of the land is given as compensation. Such land can be 
acquired but only on compensation which is not less than the market value. 
The word “acquisition” used in the proviso must take its colour from the jsire 
word used earlier and not from the word as used in the earlier article injuxta- 
position with the word requisition. The word must denote not only the 
acquisition of ownership, that is to say, the entire bundle of rights but also 
acquisition of some rights particularly in acquisition which leaves the person an 
owner in name only.^ 

It may be noticed that Article 31-A (1) (a) mentions four categories ; 
first acquisition by the State of estate second, acquisition by the State of rights 
in an estate ; third, the extinguishment of rights in an estate, and, fourthly, 
the modification of rights in an estate. These four categories are mentioned 
separately and are different, In the first two categories the State “acquires’ 
either an estate or rights in an estate. In other words there is a transference 
of an estate or the rights in an estate to the State. When there is a trans- 
ference of an estate to State, it could be said that all the rights of the holder 
of the estate have been extinguished. But if the result in the case of the ex- 
tinguishment is the transference of all the rights in an estate to the State, it 
would properly fall within the expression “acquisition by the State of an 
estate.’’ Similarly, in the case of an acquisition by the State of a right in an 
estate it could also be said that the rights of the owner have been modified 
since one of the rights of the owner has been acquired. > 

There is this essential difference between “acquisition by the State” on 
the one hand and “modification or extinguishment of rights” on the other 
that in the first case the beneficiary is the State while in the later case the 
beneficiary of the modification of the extinguishment is not the State. For 
example, suppose the State is the landlord of an estate and there is a lease of 
that property, and law provides for the extinguishment of lease held in estate. 
In one sense it would be an extinguishment of the 'rights of a lessee, but it 
would properly fall under the category of acquisition by the State because 
the beneficiary of the extinguishment could be the State.” 

The Second proviso means that the law must make a provision for the 
acquisition by the State of an estate. But what is the true meaning of the ex- 
pression “acquisition by the State” of an estate. In Ajit Singh v. State of Punjab* 
the Supreme Court held that the words acquisition to the State of an estate” 
did not have a technical meaning. If the State had in substance acquired all 
the rights in the land for its own purposes even if the title remained with the 
owner, it could not be said that it was not acquisition.^ 

26.4. Jagirs 

The word Jagir was meant to cover all grants under which the grantees 
had only rights in respect of revenue and were nor the tilers of the soil. 
Maintenance grants in favour of persons who were not cultivators, such as the 
members of a ruling family, would be Jagirs for purposes of Article 31-A.* 

In the above case the Supreme Court said ‘we donot find any sufficient 
ground for putting a restricted meaning on the word * Jagir* in Art. 31-A. At 

1. 4/1/ Singh v. State of Punjab, 1967 SC 856 

2. /W4., p. 859-60. 

3. Ibid., p. 860. 

4. 1967 SC 856 (866). 

5. ibid., p. 861. 

6. Amor Stnghji v. State of Kalasdutn^ 1955 SC 504 (tt2). 
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the time of enactment of that Article the word naerdy acquired both'in ^ular 
usage and legislative practice a wide cottnotion and it will be in accord with 
sound cannons of interpertation to ascribe that connotation to that word rati.er 
than an archaic meaning to be gathered from a study of ancient tenures. ^ 

26. S. Inamf 

This word has been defined in Wilson’s Glossary ; A grant by the British 
of land for services rendered to them would be grant falling within the Article. 

26.6. Estate— meaning of 

The basic concept of the word ‘estate’’ is that the persons holding the 
estate should be proprietor of the soil and should be in direct rdationship with 
the State paying land revenue to it except where it is remitteo in whole or in 
part. If therefore a term is used or defined in any existing law in a local area 
which corresponds to this basic concept of “estate" that would be the local 
equivalent of word “estate" in that area. It is not necessary that there must 
be an intermediary in an estate before it can be called an estate within the 
meaning of Art. 3 1-A (2) (a). It is true that in many cases of estate such 
intermediaries exist, but there are many holders of small estates who cultivate 
their lands without any intermediary what-ever. It is not the presence of the 
intermediary that determines whether a particular landed property is an estate 
or not ; what determines the character of such property to be an estate is whe- 
ther it comes within the definition of the word “estate” in the existing law in a 
particular area or is for the purpose of that area the local equivalent of the 
word “estate" irrespective of whether there are intermediaries in existence 
or not.’’* 

“The definition of ‘estate’ refers to an existing law relating to land 
tenures in a particular area indicating thereby that the Article is concerned only 
with the land tenure described as an ‘estate’. The inclusive definition of the 
rights of such an estate also enumerates the rights vested in the proprietor and 
his subordinate tegure holders. ' The last clause in that definition, viz., that 
those rights also include the rights or privileges in respect of land revenue, 
emphasizes the fact that the Article is concerned with land-tenure.' It is, there- 
fore, manifest that the said Article deals with a tdnure called, “estate" and 
provides for its acquisition or the extinguishment or modification of the rights 
of the landholder or the various subordinate tenure-holders in respect of their 
rights in relation to the estate. The contrary view would enable the State to 
divest a proprietor of his estate and vest it in another without reference to any 
agrarian reform.’’^ 

This decision, in effect, held that Art. 3 1-A (i) (a) should be confined to 
an agrarian reform and not for acquiring properity for the purpose of giving it 
to another.* 

Art. 3 1-A is a piece of social legislation for agrarian reform. The 
object of the legislation is to break up the concentration of ownership and 
control of material resources of the community and to so distribute the same 
as best to subserve the commbn good as enjoyed by Art. 39 (b) of the 
Constitution. 

1. Amar Singhs. State Raj. 53 SC 504 State afU.P. v. Anand Brahma Shah, 1967 SC 661. 

2. Ibid,, p. 666. 

3. Kannan Devon Hill v. State of Kerala, Wit SC 230 1 (2313), 

4. Vajraveltt v. Sp. Dy Collector, 1965 SC 1017 (1021). 

5. /6W.,p. 1021. 

6. Sasankas. Union e/Indta,i9nSC!!l22. 
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It is now well-established that before tbe protection of Article 31 -A can 
be afforded to the acquisition of any land by the State, the acquisition should 
be for the purpose of agrarian reform. As observed by Subba Rao, J. speaking 
for the majority in the case of Kavaiappara Kottarathil Kochuni v. State 
of Madras'^ the object of inserting Article 31 -A in the Constitution and of 
subsequently amending it was to facilitate agrarian reforms. It was held in 
that case that an enactment which sought to regulate tbe rights of sthanees and 
the junior members of a Tarwad by depriving the stbanee of its properties 
and vesting them in the torwad under the Madras Marumakkathayam (Remo- 
val of Doubts) Act, 1955 was not a measure of reform. 

In Vajravelu Mudaliar v. Special Deputy Collector^ Subba Ra«, J. speak- 
ing for the Court while reiterating that the object of Article 31 -.A was to 
enable the State to implement pressing agarian reform held that the puiposc of 
slum clearance for which the land was sought to be acquired under the Land 
Acquisition (Madras Amendment) Act, 1961 could not be related to agrarian 
reform. It is significant that this Court in that case dealth with the acquisi- 
tion of land for developmdnt of the areas as “neighbourhood” in the city of 
Madras for housing schemes. 

In the case of Ranjit Singh v. State of Punjab-^ the Supreme Court dealt 
with the validity of the East Punjab Holding (Consolidation and Prevention of 
Fragmentation) Act, the Punjab Ciram Panchayat Act and the Punjab Village 
Common Lands (Regulation) .Act and.the proceedings taken under these enact- 
ments, as a result of which proprietor’s interest was acquired by the Stale 
without compensation, it was held that the impugned provisions as also the 
provisions of the Punjab Security of Land Tenures Act were all a part of a 
general scheme of agrarian reform and the modification of rights envisaged by 
them had the protection of Article 3 1 -A. Hidayatullah, J. speaking for the 
Court observed : ‘The scheme of rural development today envisages not only 
equitable distribution of land so that is no undue imbalance in society resulting 
in a landless class on the one hand and a concentration of land in the hands of 
a few on the other, but envisages also the raising of economic standards and 
bettering rural health and social conditions. Provisions for the assignment of 
lands'to village Panchayat for the use of the general community, for hospitals, 
school, manure pits, tanning grounds etc. enure for the benefit of rural popula- 
tion must be considered to be an essential part of the redistribution of holdings 
and open lands to which no objection is apparently taken. If agrarian leforms 
are to suceed, mere distribution of land to the landless is not enough!. 1 here 
must be a proper planning of rual economy and conditions and a body like the 
village Panchayat is best designed promote rural welfare than individual owners 
of small portions of lands. 

The setting of a body of agricultural artisans, such as the village carpenters, 
village blacksmiths, the village tanner, farriers wheelwright,’ barbers, washermen 
etc. is a part of rural planning and can be comprehended in a scheme as 
agrarian reforms. It is a trite saying that India lives in villages and schemes tr) 
make villages self sufficient can not but be regarded as part of larger reforms, 
with consolidation of holdings fixing of ceilings on lands, distribution of surplus' 
land and of vacant and wasteland complete.*^ 

1. (19fi0) 3 SCR 887 : 1960 SC 1080 

2. (I96S) 1 SCR 614 ; )965 SC 1017. 

3. (1965) 1 SCR 82; 1963 SC 632 (638). 

4 . lbtd.,p.m. . ; > 
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In the case of Baimadies Plantations Ltd. v. State of Tamil Nadu^ it was 
held while dealing with the provisions of Oudalur Janmam Estates (Aboli- 
tion and Converson into Ryotwari) Act that the object and general scheme of 
the Act was to abolish intermediaries between the State and the cultivator and 
help the actual cultivator by giving him the status of direct relationship between 
himself and the State. The Act, as such, in its broad outlines was held to be a 
measure of agrarian reform and protected by Article Sl-A. The acquisition of 
forests in Janman Estates was held to be not in furtherance of the objective of 
agrarian reform and consequently not protected by Article 31-A. The Court 
in that context observed : “In the absence of anything in the Act to show the 
purpose for which the forests are to be used by the Government it .:annot be 
said that the acquisition of the forests in Janmam land would be for a purpose 
related to agrarian reform. The mere fact that the ownership of forests would 
stand transferred to the State would not show that the object of the transfer is 
to bring about agrarian reform Augmenting the resources of the State by 
itself and in the absence of anything more regarding the purpose of utilisation 
of those resources, cannot be held to be a measure of agrarian reform There 
is no material on the record to indicate that the transfer of forests from the 
Janmi to the Government is linked in any way with a scheme of agrarian better- 
ment of village economy.” 

In the case of Kannan Devan Hills Produce Co. Ltd. v. State of Kerala^ 
the Supreme Court dealt with the provisions of Kannan Devan Hills (Resump- 
tion of Lands) Act. One of the questions which arose for determination in 
that case was whether the three purpose mentioned in Section 9 of the Act, 
namely . 

(1) reservation of lands for promotion of agriculture 

(2) reservation of land for the welfare of agricultural population ; 

# 

(3) assignment of remaining lands to agriculturists and agricultural 
labourers ; 

» 

were covered by to expression “agrarian reform” and as such the aforesaid 
provision was protected by Article 31-A of the Constitution. Sikri, C J , while 
holding that the above objects were covered by the expression “agrarian reform” 
observed : “It is urged that the wording of the first two purposes in Section 9 is 
too wide. But if we look at the definition of ‘common purpose’, which was sus- 
tained by the Court in Ranjit Singh’s case® it shows that the purposes sustained 
thereby would come under either the expression ‘promotion of agricultuie’ or 
‘welfare of agricultural population in Section 9. indeed some would fail under 
both. For instance, reservation of lands for manure pits, waterworks or wells”, 
village water courses or water channels and grazing grounds would pro- 
mote agriculture ; schools and playgrounds, dispensaries, public latrines etc. 
would be for welfare of agriculturists. If the State were to use lands for pur- 
pose which have no direct connection with the promotion of agriculture or 
welfare of agricultural population the'State could be restrained from using the 
lands for those purposes. Any fanciful connection with these purposes would 
not be enough. It seems to us that if we read these two purposes to mean that 

1. (1973) 1 SCR 258 : 1972 SC 2240 (2249). 

2. (1973) 1 SCR 3S6 : (1972) 2 SCC 218 (238) : 1972 SC 2301. 

3. IMd., (1972) 2 SCC 218 (2 V8). 

4. (IMS) 1 SCR 82 : IMS SC 432. 
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these include only ‘common purposes’, which were sustained by this Court and 
purposes similar thereto it would be difficult to say that they are not for 
agrarian reform. In a sence agrarian reform is wider than land reform. It 
includes besides land reform something more and that something more is illus- 
trated by the definition of ‘common purpose’ which was sustained by this Court 
in Ranjit Singh’s case.‘ 

In the case of State of Kerala v. Gwalior Rayon Silk Mfg. {Wvg.) Co. 
Ltd.^ the Supreme Court dealt with the povisions of the Kerala Private 
Forests (Vesting and Assignment) Act, under which private forest lands situated 
in the foremer Malabar, district stood transferred to the State. The Act was 
held to be a measure of agrarian reform and as such -protected by Article 31-A. 
Palekar, J. speaking for the majority in that case observed : 

“The objectives of increasing the agricultural production and the promo- 
tion of the welfare of the agricultural population are clearly a predominant 
element in agrarian reform. How these objectives are to be implemented are 
generally stated in Sections 10 and 11. All the private forests, after certain 
reservations, are to be assigned to agriculturists or agricultural labourers and 
to the poorer classes of the rural population desiring bona fide to take up 
agriculture as a means of their livelihood. I'he reservation in respect of certain 
portions of the forests is also made in the interest of the agricultural popula- 
tion because the section says that the reservations will be such as may be nece- 
ssary for purposes directed towards the promotion of agriculture or welfare of 
the agricultural population or for purposes ancillary thereto.”^* 

Krishna Iyer, J. speaking for himself and Bhagwati, J. agreed with the 
conclusions of the majority and observed ; 

“Once we accept the thesis that development orientation and distributive 
justice are part of and inspire activist agrarian reform, its sweep and reach 
must extend to cover the needs of the village community as well. What 
programme of agrarian reform should be initiated to satisfy the requirement of 
rural uplift in a particular community under the prevailing circumstances is a 
matter for legislative judgment” * 

la Kh. Fida Ali State of J. & K.^ this Supreme Court held that the 
provisions of the Jammu and Kashmir Agrarian Reforms Act were protected 
by Article 31 A. Goswami, J. observed : 

‘From a review of the foregoing provisions it is obvious that the Act 
contains a clear programme of agrarian reforms in taking stock of the land in 
the State which is not in personal cultivation (Section 3) and which thought in 
personal cultivation is in excess of the ceiling area (Section 4). A ceiling area 
is fixed for land or orchards or both measuring 12 1/2 standard acres. After 
the land vests in the State, in accordance with the provisions of the Act, a 
provision is made for disposal of the surplus land in accordance with the rules’. 

In Godavari Sugar Mills v. S. B. Kambh.'^ Khanna, J. siid : “The follow- 
ing principles can be inferred from the decided case in order to find whether 
an impugned enact for acquisition of land is protected by Article 31-.A.” 

1. (1965) 1 SCR 82 : 1965 SC 632. 

2. (1974) 1 SCR 671 : 1973 SC 2734. 

3. State of Kerala v. Gwalior Kayoa Silk (Mfg.) Wvg Co., (1973) 2 SCR 713 : (1974) 3 
SCL 671 ; 1973 SC 2734. 

4. (1973) 2 see 713 : (1974) 1 SCR 671 : 1973 SC 2734 (2743). 

5. (1974) 2 see 253 : 1974 SC 1522 (1557). 

6. (1975) 1 see 696 (712). 
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(1) Acquisitioo of land by the St^te in order to enjoy the protection of 
Article 31 -A should be for the purpose of agrarian reform. 

(1) Acquisition of land by taking it from a senior member of the family 
and giving it to a junior iMember is not a measure of agrarian reform. 

(3) Acquisition of jdhd for urban slum clearance or for a housing scheme 
in neighbourhood of a big city is not a measure of agrarian reform. 

(4) Acquisition of ladd by the Statd withoiit specifying the purpose for 
#hich land is to be used is dot a measiire of agrariad teform. 

(5) Schemes of rural development envisage not only equitable distribution 
of land but also raising of economic standards and bettering of rural health 
and social conditions in the villages. Provision for the assignmenv of land to a 
Panchayat for the use of the general community or for hospitals, schools 
manure pits, tadnidg groudds enure fdr the benefit of the rural population and 
as such constitute a measure of agrarian refdrni. 

(6) Provision H^r reservation of land for promotion of agriculture and for 
the welfare of agricultural population constitutes a measure of agrarian reform. 
Agrarian reform is wider than land reform. 

(7) If the dominant general purpose of the scheme is agrarian reform, 
the scheme may provide for ancillary provisions to give full effect to the 
scheme. 

(8) A provision fixing ceiling area and providing for the disposal of 
surplus land in accordance with the rules is a. measure of agrarian reform.^ 

The broad objective of any legislating to agrarian reforms are materially 
four viz. (1) to maximise agricultural output and productivity ; (2) a fair and 
equitable distribution of agricultural income ; (3) increase in the employment of 
oppbrtutlities and (4) a social or ethical order. ^ 

Art. 31- A of the Constitution does not protect legislation which does 
not relate to agrarian reform.'^ The Article 31-A saves laws which provide for 
matters mentioned in clause (a) to (e> thereof from a challange under .Article 
14, or 31 notwithstanding anything contained in Article 13 of the Constitution. 

26. 7. Personal Cultivation. 

Article 31-A Prdviso provides that where any law ifidkes any ^to^ision for 
the acquisition by the State of any estate and where any land comprised therein 
is held by a person under his personal cultivation, it shall not be lawful for 
the State to acquire any portion of such land as is within the ceiling limit 
applicable to him under any law for the time being in force or any building 
or structure standing thereon or appurtenant thereto, unless. the law relating to 
the acquisition of such land, building or structure,, provides for payment of 
compensation at a rate which shall not be less than the market value thereof.^ 

Secondly, the ifrovisb says that not only fhe lah'd exenq>ted froth 
acquisition should be within the ceiling limits but it also must be under per- 
sonal cultivation. The underlying^ idea . of this proviso seems to be that a 
person who is cultivating land pehonally, which is his source of livelihood, 
should not be deprived of that land under any law protected by Article 31-A 
unless at least compensation at the market rate is given. > 

1. Godawar Sugar Mills v. Kambale, 0^5) 696 (713). 

2. Sasan/ca v. Ualan of India, (1980)4 716 (72S). 

3. Prog lee and Oil Mills v. Vnton of India, 1978 SC 1296 (1309). 

• 4. Constitution of India, Art. 31-A (Ptevlfo). 

5. 4lal Singh v. State of Punjab, 1967 SC >36 (860). 
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Prltam Singh v. State of Pimjabt^ did 6o»t idy d<w»r» that the ceilHng liihit 
applicable to dach iiidividudl must be uniforih 6f that ii must be cofitaiiied iU 
a single statutory provision directly dealing with ceilling limits. The ceiling 
limit may vary from individual to individual. These varying limits may result 
from the combined effect of several provisions. 

Ceiling — Second Proviso. 

The prescription of different ceiling linriis for different individual, 
differently circuihstaUbed codld be edabted directly by a slligle provision deal- 
ing with individual ceiling lithits dr alternatively, it could be the cdnsequence 
of several prdvisions dbalihg with different sets of circumstances are fixed may 
be reduced.^ 

Sectioti 6 (2) of the Gujarat Agricultural Land Ceiling ACt did nbt either 
disable a husband or wife from owning dr holding their separate properties. It 
did not mer^e or destory their separate legal personalities. It required their 
separate holdings to be grouped together as, though they were held by one 
person only for the purpose of determining the ceiling limit for each member 
of a family. It maiy indirectly have the effect of disabling a meniber of a 
family from holding land upto the prescribed cbiling limit for a person holding 
as an ihdividiiai. In other word, the result is iHdt such a member of d family 
will have to be content with a Holding less than that of an uUmarried individual. 
It has the effect of raakihg it clear that what have to be grouped together are 
the sparate properties of in Ii dduals belonging to families other than what are 
“Joint families' in law. It fdlces in dhd applies to members of families other 
than undivided Hihdu families. It means that married person and their minor 
children will have to be viewed as though they hold orie lot together even 
though they retain their separate legal personalities and remain competent 
owners of their sel>arate holdings. It dOes not affect either their legal status or 
competence. It does reduce their individual holdings. 

By virtue of the second proviso to Article 3l-A(l) laitd within the 
ceiling limit is expressly fprotected agajnst acquisition 'by the State unless the 
law relating to such acquisition provides for compensations which is not less 
than the market value. In Kunjukutti v. State of Keraia* it was urged that 
when the Kerala Land Reforms Act, 1963, as amended by the KeralU Land 
Reforms (Amendment) Act, 1963 reduced the ceiling limit and required surren- 
der of the land hbid in excess of the 'limit fixed by the amending Act without 
payments of compensations at market value, it violated the constitutional 
inhibition contained in the Second Proviso. In repelling the contention the 
Supreme Court said : 

“The point in controversy is no longer res inlegra. The question directly 
came up for consideration in Kunjukutti v. State of Keraia (supra) and Malan- 
kara Rubber and Produce Co. v. State of Keraia.* In Kunjukutti casb (supr^j 
the^ourt disposed <^1^ ^ contention .similar to that raised before us. It was 
urged that when the Kerala Land Reforms Act, 1963, as amended by the 
Kerala Land Reforms (Amendment) Act, 1969, by Section 82 reduced the 
ceifiug linfit dfid required sifiredder 6f thb >land Held in excess of the limit 
fixed by tfib AAhbddmeht Act, without ^ayrnedt of bpmpensatioh at hnirket 

t. (1967) 2 SCR 536 : 1967 SC 930. 

Z *Has MukUal v Slate of Gujarat. 1976 SC 23(6 (2321). 

3. 1972 SC 2097 : (19731 1 SCR 326. 

4. Midankara Rubber and Produce Co. V. Stale of Keraia, (1973) I S^ 399: (1972) 2 
see 492, (505). 
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value, it violated the coastitutioaal iabibitioa coataiaed ia tbe secohd orovi 
to Article 3 1 -A (1). Ia repelliag tbe coateatioa, it was observed : 

“It was not disputed that the ceiling limit fixed by tbe amendment Act 
was within the competence of the legislature to hx ; nor was it contended 
that the ceiling fixed by the original unamended Act by itself debarred 
the legislature from further reducing the ceJing limit so fixed. Prior to 
tbe amendment undoubtedly no land within the personal cultivation of 
the holder under the unamended Act within the ceiling limit fixed there- 
by could be acquired without payment of compensation according to the 
market value, but once ceiling limit vas changed by the amended Act, the 
second proviso to Article JI-A (/) must be held to refer only to the new 
ceiling limit fixed by the amended Act. The ceiling limit originally fixed, 
ceased to exist for future the moment it was replaced by the amended Act. 
The prohibition contained in the second proviso operates only within the 
ceding limit fixed under the existing law at the given time. 

In Malakara Rubber and Produce Co.^ case the court rejected a similar 
contention based upon the second proviso to Article 31 -A (1) observing : 

‘Ceiling area’ is covered by Section 82. Such area with regard to 
unmarried persons and families fixed by the 1964 Act was cut down 
considerably by the Amending Act of 1969. It was . . . that this was 
hit by the second proviso to Article 31-A (1) inasmuch as the ceiling 
having once been fixed by the 1964 Act any diminution in the extent 
thereof would only be justified if compensation at a rate not less than the 
market value thereof was provide 1 which undoubtedly is not the case 
here .... The contention that reduction in the ceiling area fixed by 
the 1964 Act had to be compensated for by payment of market value 
of the difference between the ceiling areas fixed by the two Acts cannot 
be accepted inasmuch as the 'ceiling limit applicable to him under any law 
for the time being in force' in Article 31-A can refer only to the limit im- 
posed by the law which fixed it, and not any earlier law which is amended 
or repealed, 

A similar view was taken by the Supreme Court in Sasanka Sekhar Maity 
V. Union of India.^ 

Agricultural ceiling can be most equitably applied of the base of applica- 
tion is taken as the family unit consisting of husbani, wife and the minor 
children. The Supreme Court in IVaman Rao v. Union of fndia'^ held that the 
adoption of family unit as the unit of application for revised ceilings may 
cause incidental hardship to minor children and to unmarried daughters. That 
cannot furnish an argument for assailing the law on the ground that they 
violated the guarantee of equality, then the true object and intentment was to 
remove inequalities in the matter of the agricultural holdings. 

26.9. Rights. 

The expression rights in “relation to an estate’’ is of a very wide ampli- 
tude and as such it must receive a very liberal interpretation.^ 

The right of the proprietor of an estate to bold a mela on bis land is a 
“right in the estate’’ being appurtenant to his ownership of the land.” The 
State and not the ex intermediateries will have tbe right to hold the mela. 

1. (1973) 1 SCR 399 ; (1972) 2 SCC 492. 

2. (1980) 4 SCC 716. 

3. 1981 SC 271 (283), 

4. Sonapur Tea Co. v. Deputy CommlesUmer, 1962 SC 137 (140). 

3. State of Bihar v. Bameshwar Baku, 1961 SC 1649 (1634). 
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SAVING 6f laws providing FOR AQUISITION OF ESTATES ETC. 


SYNOPSIS 

26.10. Article 31-B to be read with Ninth Schedule. 

26 11. Amendments to Acts in Ninth Schedule. 

26.12 Control Orders. 

26 13. Distinction between Art. 31-A and 31-B. 

31-B Validation of certain Acts and Regulations Without prejudice to 

the generality of the provisions contained in Article 31-A, none of the Acts and 
Regulations specified in the Ninth Schedule nor any of the provisions thereof 
shall be deemed to be void, or ever to have become void on the ground that 
such Act, Regulation or provision is inconsistent with, or lakes away or abri- 
dges any of the rights conferred by any provisions of this Part, and not with- 
standing any judgment, decree or order of any court or tribunal to the contrary, 
each of the said Acts and Regulations shall, subject to the power of any com- 
petent Legislature to repeal or -amend it, continued in force. ^ 

26.10. Article 31-B to be read with Ninth Schedule. 

Article 31-B was also introduced by the Constitution (First Amendment) 
Act, 1951. It validated certain Acts and Regulations by providing that with- 
out prejudice to the generality of the provisions contained in Article 31-A, 
“none of the Acts and Regulations specified in the Ninth Schedule nor any of 
the provisions thereof” shall be deemed to be void or ever to have become void, 
on the ground that such Act, Regulation or provision was inconsistent with, or 
took away or abridged any of the rights conferred by, any provisions of 
Part III and not withstanding any judgment, decree or order of any Court or 
tribunal to the contrary, each of the said Acts and right above shall, subject to 
the power of any competent legislature to repeal or amend it continue inforce.”=* 

The Parliament is not required, in the exercise of its constituent power or 
otherwise, to undertake an examination of the laws which arc to receive the pro- 
tection of Article 31-A. In other words, when a competent legislature passes a 
law within the purview of clauses (a) to (e), it automatically receives the protec- 
tion of Article 31-A with the result that the law cannot 'be challenged on the 
ground of its violation of Articles 14 and 19. In so for as Article 31-B is con- 
cerned, it does not define the category of laws which are to receive its pro- 
tection, and seondly, going little further than Article |’31-A, it affords protection 
to Scheduled laws against all the provisions -of 'Part 111 of the Constitution. 
No Act can be placed in the Ninth Schedule except by the Parliament and 
since the Ninth Schedule is a part of the Constitution, no additions or altera- 
tions can be made therein without complying with the restrictive provisions 
governing amendments to the Constitution. All the Zamindari Abolation Acts 
■ were put in the Ninth Schedule.’* 

Article 31-B of the Constitution was introduced in the Constitution along 
with Article 3 1 -A by the Constitution (First Amendment) Act, 1951. Article 31-A 
as originally introduced was confined only to legislation for acquisition of an 
estate or extinguishment or modification of any rights in a estate and it saved 
such legislation from attack under Articles 14,19 and 31. Once legislation 
falling within this category was protected by Article 31-A, it was not necessary 
to enact another saving provision in regard to the same kind of legislation. 

1. Constitution of Indio, Art. 31-B. 

Z Prog ieo and Ott Mills v. Unbrn oflnOa, 1971 SC 1296 (1309). 

2. W^onum Boo y. Union ttf Indio, mtaemCOOl). 
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But, presumably, hfiving regard }o tbe fact that tbe Constitutional law was still 
in the stage of evolution and it was not clear whether a law, invalid when 
enacted, could be revived without being re-enacted. Parliament thought that 
Article 31 -A, even if retrospectively epactcd, may not be sufficient to ensure the 
validity of a legislation which was aleady void by the courts as in Kameshwar 
Singh case, and therefore considered it advisable to have a further provision in 
Article 31-B to specifically by-pass judgments striking down such legislation. 
That seems to be the reason why Article 31-B was enacted and statutes falling 
within Article 31-A were included in the Ninth Schedule. Article 3i-B was con- 
ceived together with Article 31-A as part of the same design adopted to give 
protection to legislation providing for acquisition of an estate or extinguishment 
or modification of any rights in an estate. The Ninth Schedule oj Article 31-B 
was not intended to include laws 6t|ier tjian those covered by Article 31-A.l 

Articles 3 l-.A and 31-B were thus intended to serve the same purpose of 
protecting legislation falling within a certain category. It was a double-barrell- 
ed protection which was intended to be provided to this category of legislation, 
since it was designed to carry oiit agrarian reform which was so essential for 
bringing about a revolution in the socio-economic structure of the country. 
This was followed by the Constitution (Fourth Amendment) Act, 19516 by 
which the categories of legislation covered by Article 31-A were sought be 
expanded by adding certain new clauses after clause (a). 

Article 31-B has to be read ajong with t|)c Ninth Schedule because it 
is only those Acts an<l' Regulations which are put ip that Schedule that can 
receive the protection of that Article. T^ne )^inth Schedple was added to the 
Constitutioit by S^tion 14 of the First Amendment Act', i951. The device 
or mechanism which Sections 5 and 14 of the First Amendirient have 
adopted is that as and when Acts and Regulations are ' ptit into the Ninth 
Schedule bv constitutional amendments made from time^ to time, they ^mH 
automatically, by reason of the' provisions of" Article 111- B, receive the 
protection of that Ahicle. Items I to 13 of the Ninth' Schadule were put 
into that Schedule when the First Amendment was enacted on June 13, 1951. 
These items are typical instances of agrarian reform legislations. They relate 
mostly to the abolition of various tenures like Maleki; Taluqdari, Mehwassi, 
Khoti, Paragana and Kulkarni Watans and of Z^amindaris and Jagirs. The 
place of pride In the Schedule is occupied by the Bihar Land Reforms Act 
1950, which is item No. 1 and which led to the enactment of Article 31-A 
and to some extent of Article 31-B. The Bombay Tenancy and .Agricultural 
Lands Act, 1948 appears as 'item 2 in the Ninth Schedule, Items 14 to 23 were 
added by the Fourth Amendnient Act of 1955, items 21 to 64 by the 17th 
Amendment Act 1964, items 65 and 66 by the Twenty-nineth Amendment Act 
1964, items 65 and by the Twenty-ninth Amendment Act, 1972, iterns 67 to 86 
by the 34th Amendment Act, 1974, items 88 to 124 by the 39th Amendment 
Act, 1975 and itens 125 to 188 by the 40th Ameiidtnent Act, 1976. The Ninth 
Schedule is gradually becoming densely populated and it would appear that 
some Planning js imper9tiye. m^ltgr.^ 

Thus, Article 31-B read with the Ninth Schedule provides what is 
generally described as, a protective- umbrella to all Acts Which are included 
in the Schedule, no matter oif what character, kind or category they may be. 
Siting it briefly, whereas Article 31-A protects laws of a defided category, 

1. Minerva Mills Ltd. v. Union of India, 1990 SC 1789.‘(1980) 3 SCC 625 (683). 

2. Woman Rao v. Union of India, 1681 SC 271 

3. Ibid., p. 290. 
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Article 31-B empowers the Parliament to include in the Ninth Schedule such 
laws as it considers fit and proper to include therein. The 3$th Amendment 
which was passed on August 10, 1975 i}ndertook an incredibly massive pro- 
gramme to include items 87 to 124 white the 40th Amendment, 1976 added 
items 125 to 188 to the Ninth Schedule in one stroke.^ 

26.10. Amendments to Acts in Ninth Schedule, 

The Supreme Court in Woman Rao's case'(supra) proposed to draw a line, 
treating' the decision in Keshavanand Bharti’s case.® as the land mark. Several 
Acts were put in the Ninth Schedule prior to the decision in Keshavanand Bharti’s 
case on the supposition that the power of the Parliament to amend the Consti- 
tution was- wide and untrammelled. The theory that the Parliament could not 
exercise its amending power so as to damage or destroy the basic structure of 
the Constitution, was propounded and accepted for the first time in Kesavanon- 
da Bharti. This was one reason for upholding the laws incorporated into the 
Ninth Schedule before April 24, 1973, on which date the judgment in Kesha- 
vananda Bharti was rendered. A large number of properties must have changed 
hands and several new titles must have come into existence on the faith and 
belief that the laws included in the Ninth Schedule were not open to challenge 
on the ground that they were violative of Articles 14, 19 and 31. The Supreme 
Court did not feel justified in upsetting settled claims and titles and in introdu- 
cing chaos and confusion into the lawful affairs of a fairly orderly society. In 
so far as the validity of Article 31-B read with the Ninth Schedule was concer- 
ned, it was held that ail Acts and Regulations included in the Ninth Schedule 
prior to April 24, 1973 would receive the full protection of Article 31-B. Those 
laws and regulations would not be open to challenge on the ground that they 
were inconsistent with or take away or abridge any of the rights conferred by 
any of the provisions of Part III of the Constitution. Acts and Regulations, 
which are or will be included in the Ninth Schedule on or after April, 24, 1973’ 
will not receive the protection of Article 31-B for the plain reason that in the 
face of the iudgment in Afesavana/ir/a- B/jarfi,'there; was no justification for 
making additions to the Ninth Schedule with a view to conferring a blanket 
protection on the laws included therein. The various constitutional amend- 
ments, by which additions were made to the Ninth Schedule on or after .April 
24, 1973, will be valid only if they do not damage or destroy the basic structure 
of the Constitution. 

A small, though practically important, clarification seems called for at the 
end of this discussion of the validity of Articles 3 l-A, and 31-B. In Woman Rao's^ 
case the Supreme Court held that laws included in the Ninth Schedule on or after 
April 24, 1973, will not receive the protection of Article 31-B ipso f^acto. Those 
laws shall have to be examined individually for determining whether the con- 
stitutional amendments by which they were put in the Ninth Schedule, damage 
or destroy the basic structure of the Constitution in any manner. The 
clarification which the Supreme Court desired to make was that such an exercise 
will become otiose if the laws included in the Ninth Schedule on or after April 
24, 1973 fall within the scope and perview of Article 31-C or the unamended 
Article 31-C. If those laws are saved by these Articles, u would be unnecessary 
to determine whether they also receive the protection of Article 31-C read with 
the Ninth Schedule. The fact that Article 3 l-B confers protection on the 
Schedule-laws against “any provisions” of Part III and the other two Articles 

1. Wa R<to v. Unhn of SC 271 (290), ~ 
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confer protection as against Articles 14 and 19 only, will make no real 
difference to this position since, after the deletion of Article 31, the two 
provisions of Part III, which would r generally come into play on the question 
of validity of the relevant laws, are Articles 14 and 19.^ 

In the case of SaJJan Singh v. State of Rajasthan f Gajendragadkar, C.J. sp- 
eaking for the majority observed : '‘There is one more point to which we would 
like to refer. In the case of Shankari Prasad^ the Supreme Court has observed 
“that the question whether the latter part of Article 31-B is too widely expressed 
was not argued before it, and so, it did not express any opinion upon it. This 
question has, however, been argued before us, and so. we would like to make 
it clear that the effect of the last clause in Article 31-B is to leave it open to the 
respective Legislature to repeal or amend the Acts which have been included in 
the Ninth Schedule. In other words, the fact that the said Acts have been 
included in the Ninth Schedule, a view to make them valid, does not mean 
that the Legislature in question which passeJ the said Acts have lost their 
competence to repeal them or to amend them. That is one .consequence of the 
said provision. The other inevitable consequence of the said provision is that 
if a Legislature amends any of the provisions contained in any of the said Act, 
the amended provision would not receive the protection of Article 31-B and its 
validity may be liable to be examined on the merits. ' 

Such a power can be exercised in respect of an existing Act or Regulation 
of which the provisions can be scrutinized before it is inserted in the Ninth 
Schedule. It is for the prescribed majority in each House to decide whether a 
particular Act or Regulation should be inserted in the Ninth Schedule, and if 
so, whether it should be so inserted in its entirety or partly. In case the pro- 
tection afforded by Article 31-B is extended to amendment made in an Act or 
Regulation subsequent to its inclusion in the Ninth Schedule, the result would 
be that even those provisions would enjoy the protection which were never 
scrutinized and could not in the very nature of things have been scrutinized by 
the prescribed majority vested with the power of amending the Constitution. 
It would, indeed, be tantamount to giving a power to the State Legislature to 
amend the Constitution in such a way as would enlarge the contents of Ninth 
Schedule to the Constitution.-'' 

The protection of Article 31-B can also not be extended to a new provi- 
sion inserted as as a result of amendment on the ground that it is ancillary or 
incidental to the provisions to which protection has already been afforded by 
including them in the Ninth Schedule. Article 31-B carves out a protected 
zone. It has inserted Ninth Schedule in the C onstitution and give immunity 
to the Acts, Regulations and provisions specified in the said schedule from 
being struck down on the ground of infringement of Fundamental Rights even 
though they are violative of such rights. Article 3 1 -B thus excludes the opera- 
tion of Fundamental Rights in matters dealt with by those Acts, Regulations 
and provisions. Any provision which has the effect of making an inroad into 
the guarantee of Fundamental Rights in the very nature of things should be 
construed very strictly, and it would not be permissible to widen the scope of 
such a provision or to extend the frontiers of the protected zone beyond what is 

1. Woman Rao v. Union of India, 1981 SC 271 (292). 

2 . 196S SCR 935 : 1965 SC 845. 

3. 1951 SC 458. 

4. Godavari Sugar Mills v. Kamble, (1975) 1 SCC 696(708) ; Sri Ram Naratny. 
State of Bondmy, (\9i9) 1 SCR 489: 1959 SC 459 per Bbargawati, J. Raman lalCulab 
Chand Shah v. State of Gujarat, (1969) 1 SCR 42 : 1969 SC 168. per Hidayatullah. C. J.. 
State of Orissa v. Chandra Shekher, (1970) 1 SCR 593 : (1969) 2 SCC 334; 1970 SC 398. 

5. Godawart Sugar Mills Lid., v Kamhie, (1973) 1 SCC 696 (706) : 1973 SC 1193. 
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warraatld by the language of the provision. No Act, Regulation or provision 
would enjoy immunity and protection ^of Article 31-B unless it is expressly 
made a part of the Ninth Schedule. The entitlement to protection being con- 
fined only to the Acts, Regulations and provisions mentioned in the Ninth 
Schedule, it cannot be extended to provisions which were not included in that 
schedule. This principle would hold good irrespective of the fact whether the 
provisions to which entitlement to protection is sought to be extended deals 
with new substantive matters or whether it deals with matters whish are inci- 
dental or ancillary to those already protected.^ 

In the case of State of Maharashtra v. Madhavrao Damodar Patilchand* 
which was decided between these very parties, a seven Judge Bench of the 
Supreme Court repelled the contention that Article 31-B does not protect 
amending Act 12 of 1962 because in the Ninth Schedule to the Constitution 
only the Maharashtra State Agricultural Lands (Ceiling on Holdings) Act, 1961, 
had been included and not the amending Act of 1962. Sikri, J. speaking for the 
Court observed : “But then there are many other Acts which had been amended 
before they were inserted in the Ninth Schedule, and we can hardly imagine 
that Parliament intended only to protect the Acts as originally passed and not 
the amendments made up to the date of their incorporation into the Ninth 
Schedule. The reason for this express insertion of certain amending Act seems 
to be that some States, out of abundant caution, recommended that their 
amending Acts be specifically inserted in the Ninth Schedule. It was further 
observed : “Accordingly we must hold that Article 31-B protects the impu- 
gned Act including the amendments made in it upto the date of its incorpora- 
tion into the Ninth Schedule”.** 

Considering the nature of the subject-matter which .\rticle 31-B deals 
with, there is, no justification for extending by judicial interpretation the 
frontiers of the field which is declared by that Article to be immune from 
challenge on the ground of violation or abridgement fundamental rights. The 
Article affords protection to Acts and Regulations specified in the Ninth Schedu- 
le. Therefore, whenever a challenge to the constitutionality of a provision of 
law on the ground that it violates any of the fundamental rights conferred by 
Part III is sought to be repelled by the State on the plea that the law is placed 
in the Ninth Schedule, the narrow question to which one must address oneself 
is whether the impugned law is specified in that Schedule. If it is the provisions 
of Art. 31-B would be attracted and the challenge would fail without any 
further inquiry. On the other hand, if the law is not specified in the Ninth 
Schedule, the validity of the challenge has to be examined in order to deter- 
mine whether the provisions thereof invade in any manner any of the funda- 
mental rights conferred by Part 111. It is thus no answer to say that though 
the parlicular law, as for example a Control Order, is not specified in the 
Ninth Schedule, the parent Act under which the order is issued is specified in 
that Schedule.^ 

26T1 . Cont'ol orders not immune. 

The Mustard Oil (Price Control) Order, 1977, was passed under Section 
3 of the Essential Commodities Act 1955. which by the relevant part of its 
sub-section (1) empowered the Central Government to provide by an Order for 
regulating or prohibiting the production, supply and distribution of an essential 
commodity or trade and commerce therein, if it was of the opinion that it was 

1 Godavari Sugar Mills y.yCamble, (1975) 1 SCC 676 (707). 

2. 1968 3 SCR 712 : 1968 SC 1395. 

3. State of Maharashtra v. Madhaya Rao, (1968) 3 SCR 714 : 1968 SC 1395 ; Godavari 
Sugar Mill v. Kamble, (1975) 1 SCC 696 (709) : 1975 SC 1193. 

4 . Prog lee and Oil MUls v. UiUoa oflndla^ 1978 SC 1296. 
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oeoesMry or expedient so to do for maintaining or increasing supplies of any 
essential commodity or for securing its equitable distribution and availability 
at a fair price. Since the Act of 19SS had been placed in the Ninth Schedule, 
none of its provisions, inchiding of coarse Section 3 (1). was open to attack on 
the ground that it ever was or was inconsistent with or took away or abridged 
any of the rights conferred by any provision of Part ill of the Constitution. 
But ^at was the farthest that the immunity offered by Article 31-B could go. 
in otter words speaking of a provision directly in point. Section 3 (1) of the 
Act of 1955 was not open to challen^ on the ground, to take a relevant 
instance that it violated the guarantee contained in Art. 19 (1) (f) or 19 (1) (g) 
of the Constitutidn. But there was no justijicatioa for extending the p.rotep|ion 
bf that immunity kd an order passed under Section 3 of the Act like the Mus- 
tard Oil (Pricj Control) Order. Ex^endine the benefit of the protection 
afforded by Art. 31-B to any action taxen under an Act or Regulation 
which was specified in tbe Ninth Schedule, would . be an unwarranted 
ektensioa of the provisions contained in Art il-B, neither justified by its 
language nor by the policy or principle underlying it. When a particular 
Act or Regulation is placed in the Ninth Schedule, the Parliament^ may be 
assumed to have applied its mind to the provisions of . the particular Act or 
Regulation and to the desirability, propriety or necessity of placing it in the 
Ninth Schedule in order to obviate a possible challenge to its provisions on the 
ground that they offend against the provisions of Part 111. Such an assumption 
could not, in the very nature of things, be made in the case of an Order issued 
by the Government under an Act or Regulation which was placed in tbe Ninth 
Schedule. The fundamental rights will be eroded of their significant content 
if by judicial interpretation a constitutional immunity was extended to Orders 
to the validity of which the Parliament, at least theoretically, had had no 
opportunity to apply its mind. Such ah extension would take for granted the 
supposition that the authorities on whom power was conferred to take appro- 
priate action under a statute would act both within the framework of the sta- 
tute and. within the permissible constitutional limitations, a supposition which 
past experience did nov justify and to some extent falsified. The upholding of 
laws by the application of the theory of derivative immunity is foreign to the 
scheme of our Constitution and accordingly Orders and Notifications issued 
ander Acts and Regulations which are specified in the Ninth Schedule must 
meet the challenge that they offend against the provisiChs of Part III of the 
Constitution. I^e immunity enjoyed by the Parent Act by reason of its being 
placed in the Ninth Schedule cannot proprio vigorc be extended to an off spring 
of the Act like a Price Control Order issued under tbe authority of the Act. 
It is therefore open to the petitioners to invoke the writ jurisdiction of the 
Supreme Court for determination of the questions whether the provisions 
of the Price Control Order violate Arts. 14, 19 (1) (f) and 19 (1) (g) of the 
Constitution.^ 

In the above case reliance was placed justifiably, on two decisions of the 
Supreme Court in Vasant/al Maganbhai Sajamvala v. The State of Bombay* and 
Latqfat Alt Khan v. The State of U. P.,* in support of this arguinent that the 
Price Control Order must receive the protection of the Ninth Schedule to the 
same extent as the Essential Commodities Act under which that Order was 
issued and which had been placed in the Ninth Schedule. In Vasantlal Magan- 
bhai,* the vires of Section 6 (2) of tiie Bombay Tenancy and Agricultural 

1. Prag Ice and Oil MtUs v. Union of India, 1978 SC 1296 (1309, 1310) ; Godavari Sugar 
MUIs v. KambU, 1973 SC 1193 / (19751 1 SCC 676. 

2. (1961)1 801341 : 1961804. 

3. (1971) Suppl. SCR 719 : 1979 8C 2670. 

4. 1961 SC 4 
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Lands Actt 1948, was challenged on the ground that it suffered from the vice 
of excessive delegation. In exercise of the power conferred by Section 6 (2), 
the State Government had issped a Notification fixing the maximum rent pay- 
able by tenants of lands situated in the areas specified in the schedule appended 
to the Notifi^tion. The validity of that Notification was challenged on the 
ground that it offended against Art. 31 of the Constitution The first conten- 
tion was rejected by the majority which held that Section 6 (2) did not suffer 
from excessive delegaiion. On the second question it was held by the Court 
that since the Bombay Tenancy Act was placed in the Ninth Schedule, the 
Notification which was issued under Section 6 (2) of that Act could not be 
challenged on the ground that it violated Art. 31. Subba Rao, J., who was in 
minority, did not consider the latter point 'regarding the validity of the Notifi- 
cation under Section 6 (2) because he took the view that section 6 (2) suffered 
from the vice of excessive delegation and was therefore unconstitutional. This 
decision undoubtedly lends support to the contention of the Union Government 
that if an Act or Regulation was specified in the Ninth Schedule, any order or 
notification issued under it would equally be entitled to the protection of that 
Schedule. The Supreme Court, however took the view, that the decision in 
Vasantlal Maganhhai, ^ did not reflect the true legal position which, was that the 
immunity enjoyed by an Act placed in the Ninth Schedule could not be exten- 
ded to an order or notification issued under it. It was said that the decision 
of the Court: in Vasant Lai's (supra) cease to have been influenced largely 
by the consideration that the only argument advanced against the validity of the 
notification was that in substance it amended the provisions of Section 6(1) and 
was therefore a fresh legislation to which Art. 31-B could not apply. The Court 
rejected that argument and held that if Section 6 (2) was valid, the exercise of 
the power validly conferred on the Provincial government could not be treated 
as a fresh legislation. The decision in Latafat AH Khan^ contains no reasons 
beyond the bare statement that ; “if a statutory rule was within the powers 
conferred by a section of a statute protected by Art. 31-B, it was difficult to say 
that the rule must further be scrutinised under Articles 14, 19. etc.” The 
Supreme Court in Prag ice and OH Miils^ case said: “It is clear from the 
judgment that since the Court was of the opinion that “at any rate” the 
impugned provisions of the U. P. Imposition of Ceiling on Land Holdings Act 
and the Rules were part of a scheme of land reform and were therefore protec - 
ted from attack undet Art. 31-A of the Constitution, it did not think in neces- 
sary to examine the question whether statutory rules framed under the Act 
which was placed in the Ninth Schedule would enjoy the same immunity. 

26.12. Distinction between Art. 31-A and 31-B. 

The necessity for pointing out this distinction between -Articles 31-A and 
31-B is the diflSeulty which may dppai’ently arise in the application of the prin- 
ciple of stare decisis in regard to Article 31-B read with the Ninth Schedule, 
since that doctrine has been held not to apply to Article 31-A. The fourth 
reason given by the Supreme Court for not applying the rule of stare decisis 
to Article 31-A is that any particular law passed under Clauses (a) to (e) can 
be accepted as ^ood if it has been treated as valid for a long number of years 
but the device in the form of the Article cannot be upheld by the application 
of that tide. The court applied the Artide 31-B read with the Ninth Schedule 
the self-Shme test.^ 

1. 1961 sc 4. 

2. 1973 SC 2070. 

3. 1978 SC 1296. 

4. Woman Rao v. Vnhn of India, 1981 SC 271 (291). 
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SAVING OF LAW GIVING EFFECT TO CERTAIN DIRECTIVE 

PRINCIPLE 

SYNOPSIS 


26.13. Article 31-C. 

26.14. Nexus. 

26.15. Compensation. 


Article 31-C of the Constitution was inserted by Section 8 of the Cons- 
titution (Twenty fifth amendment) Act, 1971. It reads : 

31-C Saving of laws giving effect to certain directive principles. — Not- 
withstanding anything contained in Article 13, no law giving effect to the policy 
of the State towards securing the principle specified in ' clause (b) or clause (c) 
of Art. 39 shall be deemed to be void on the ground that it is inconsistent 
with, or takes away or abridges any of the rights conferred by Articles 14 or 
Article 19 ; and no law containing a declaration that it is for giving affect to 
such policy shall be called in question in any court on the ground that it doe s not 
give effect to such policy. 

Provided that where such law is made by the legislature of a State the 
provisions of this Article shall not apply thereto unless such law, having been 
reserved for the consideration of the President, has received his assent-^ 


The validity of Article 31-C as introduced in the Constitution by Section 
4 and 55 of the Constitution (Forty-two Amendment Act), 1976 was challenged 
m Minerva Mills Ltd.^ The majority judgment was delivered by Chandrach ud 
C. J. on behalf of himself and on behalf of Gupte, Untwalia, Kailasam Jl’ 
Bhagwati, J. gave a dissenting judgment.^ ’ 


The challenge rested on the ratio of the majority judgment in Kesavananda 
Biartt ^ case-S There judgments were , delivered by Sikri, C. J., Shelat and 
Grover JJ. Hegde and Mukherjee,JJ., Jaganmohan Reddy and Khanna, J. 

The first portion of Art. 31-C gave protection to a defined and limited 
category of laws which were passed for giving effect to the policy of the State 
towards securing the principles specified in Cl. (b) or Clause (c) of Article 39 
These clauses of Article 39 contained directive principles which were vital to the 
well-being of the country and the welfare of its people. Whatever was said in 
respect ot the defined category of laws .envisaged by Article 3 1-A held good 
perhaps with greater for^, in respect of laws passed for the purpose of giving’ 
effect to Cls. (b) and (c) of Article 39. It was impossible to conceive that any 
law passed for such a purpose could at all violate Article 14 or Article 19. 


1. Constitution of India, Art. 31-C. 

2. (1980) 3 see 639. 

3. (1973) Supt. SCR 1 : 1973 SC 1461. 

4. (1973) 4 see 223. 



2613. 


Exception to Fundamental Rights— Validating Laws 


599 


Article 31 was out of harm’x way. In fact, far from damaging the basic 
structure of the Constitution, laws passed truly and bona iBde for giving effect 
to directive principles contained in Cls. (b) and (c) of Art. 39 would fortify 
that structure. 

The Supreme Court in Kehavanand Bharti's case considered the Cons- 
titutionality of this Amendment. 

Sikri, C. J. held that Section 3 of the Constitution (25th Amendment) 
.Act was void as it delegated the power of the legislature to amend the Cons- 
titution. According to him Art. 31 (c) in effect enabled the states to adopt any 
policy they liked and abrogate Articles 14, 19 and 31 of the Constitution 
at will.® 

According to Shelat and Grover, JJ. the validity of section 3 could not 
be sustained because it enabled the abrogation of the basic elements of the 
Constitution in as much as the fundamental rights contained in Articles 14, 19 
and 31 could be completely taken away.^ Hedge and Mukherjee, JJ. held 
that as Article 31-C permitted the distraction of some of the basic features of 
the constitution it was void.-^ Jagan Mohan Reddy, J. upheld the validity of 
the first portion of Art. 31-C but the portion “and no law containing a 
declaration that it is for- giving effect to such policy shall be questioned in any 
court on the ground that it does not give effect to such policy’’ which could be 
severed from the first portion, was void.® ^ 

Palekar, Dwivedi, Mathew, and Chandrachud, JJ. upheld the validity of 
the whole of Article 31-C. Khanna, J. took the view that the first Part of Art. 
31-C was valid but the second part was ultra vires. 

As regards the first part Khanna, J. said ; “Once, a law contains such a 
ileclaration, the declaration would stand as bar and it would not be permissible 
for the Court to find whether the impugned law is for giving effect to the policy 
of the State towards securing the principles specified in clause (b) or (c) of 
Article 39 and at the same time provides that no law containing a declaration 
that it is for giving effect to such policy shall be called in question in any court 
on the ground that it does not give effect to such policy”.® 

If a law contains the declaration contemplated by Article 31-A, it would 
have complete protection from being challenged on the ground of being viola- 
tive of Articles 14, 19 and 31 of the Constitution, irrespective of the fact, whe- 
ther the law is or is not for giving effect to the policy of the State towards secur- 
ing the principles specified in clause (b) or (c) of Article 39.'' 

With regard to second part Khanna, J. said : “The position unde t 
Article 31-C is that though judicial review has been excluded by the authority 
making the constitutional amendment, the law in respect of which the judicial 
review has been excluded is one yet to be passed by the legislatures. Although 
the object for which such a law can be enacted has been specified in Article 
31-C, the power to decide as to whether the law enacted is for the attainment 
of that object has been vested not in the courts but in the very legislature which 

1. Keaavmda Bhartl v. State of Kerala, (1973) 4 SCC 225 (395). 

2. IbU.,p.395. 

3. Ibid., p. 463. 

4. /6Af..p.509. 

5. Ibid., p. 667. 

6. Keehammuidn Bbartl v.[ State of Kerala, (1973) 4 SCC 225 (819) : 1973 SC lOK. 

7. tbU., p. 113. 
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tvinrprcclades a party (ron^ slewing that tha i§w » tift obj« 9 t and 

preveats a court from goii\g into the qtwstiQp fu to wheth^ , tte t[|w enacted is 
rrally for that object. The kind of limited judicial review which is p^issible 
under Article 31-A for the purpose of findings as to whether the law enacted is 
for the purpose mentioned in Article 31*A has aldO beett idone away with under 
Article 3 1-C. The effect of the declaration mefttiOnetf in Article 3tC is to 
grant protection to the law enacted by a legislature from being challenged on 
grounds of contravention of Articles 14, 19 and 31 even though spch a law can 
be shown in the court to have not been enacted for the objects mentioned in 
Article 3 1-C. Our Constitution postulates Rule of Law in the sense of supre- 
macy of the Constitution and the laws as opposed to arbitrariness. The vest- 
ting of power of exclusion of judicial review in a legislature, including State 
legislature, contemplated by Article 31-C, strikes at the basic structure of the 
Constitution. The second part of Article 31-C thus goes beyond tbp permis- 
sible limit of what constitues amend (Tient under Article 368.^ 


The view of the majority signed by Sikri, C. J., Shelate, Hegd, Grover, 
Jagap Mohan Keddv, Palekar, Khanna, Mukherjee and Chandrachud, JJ. was’ 
that the first para of section 3 of the Constitution (Twenty-Fifth Amendment) 
Act, 1971 was valid. The second part, namely, “and no law containing a 
declaration that it is foi giving effect to such policy shall be called in question 
in any court on the points that it does not give effect to such policy” was 
invalid. This part having been declared by the majority to be unconstitutional 
must consequently be treated as nonest. " 


The unamended Article 31-C was to the extent to which it vyas upheld in 
Keshavanand Bharti's case (supra) was held to be constitutionally valid in 
Woman Rao v. Union oj India.^ 


Section 4 of the 42nd Amendment which was brought into force with 
effect from January S, 1977 amended Article 31-C of the Constitution by sub- 
stituting the words and figures “all or any of the principle laid down in part 
IV” for the words and figures “principles specified in clause (b) or clause (c) 
of Article 39 after its amendment read would : Notwithstanding anything con- 
tained m Article 13, no law giving effect to the policy of the state towards 
securing al| or any of the principle laid down in Part IV shall be deemed to be 
void on the ground that it is inconsistant with or tgkes away or abridges any of 
the rights conferred by Article 14, Article 19, or Article 31 and no law con- 
taming a declaration that it is for giving effect to such policy shall be called in 
question in any Cpurt on the ground that it docs not give effect to such policy 
This latter portion had been declared unconstitutional in Keshayanand 
Bharti s case. 

It is manifest that the scope of law which fell within Article 31-C had 
b«n expressly varied by the a,ntndment. Whereas uqder the qriginal Article 
excluded only in respect of law giving cirecfto the policy 
secqring ||re pnqcjples speej^ed in c|qusp' (bj or ' clauM (c). 
Article 39 under the amendment all laws giving effect to thd pdlicy of (te state 
towards securmg “all or any of the principles laid down in Pwt IV”. are saved 
from a constitutional challenge under Articled fd' abd 19. The rrference to 
Article 31 was deleted by the 44th Amendment as a consequence bf ‘ the aboli- 
tion of the right to property as a fundamental right. 


1. Keshavananda Bharil v. State of Karala, 1973 (4) SCC 223 (819i 

2. (1980) 3 SCC 587 : 1981 SC 271. 

8. (1980) 3 SCC 623 : 980 IG 789. 
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brodjilit dbottt a' tesiitt VrbtW Wu bastbaily and fii^datnetttai^ different from 
the one eri^ng under the unamended Article. If the' amendment did not bring 
about any suim result its validity would to uj^dd for the same reasons 
for which the validity of the unamended Atiticle was upheld. ' 

In Woman Rao's* case the Supreme Court expressly held that the unam- 
ended Article 31-C did not damage any of the basic or essential features of the 
constitution or its basic structure. And on that basis Bhagwati, J. in bis disse- 
nting judgment said that it was difficult to appreciate how the amended 
Article Bl-C could be said to be violative of the basic structure. 

The question in Minerva Mills v. Union of India^ was whether this amend- 
ment was on that account destructive of the basic structure of the Constitution. 
Cbandrachud, C. J. speaking for the majority said : (Gupte, Untwalia and 
Kailasam). 

“The significance of the perception that Parts III and IV together consti- 
tute the core of commitment to social revolution and they, together, are the 
conscience ^ the Constitution is to be traced to a deep understanding of the 
scheme of tho Indian Constitution. Granville Austin’s observation bring out 
the true position that Parts III and IV are like two wheels of a chairot, one no 
less important than the other. You snap one and the other will lose its 
efficacy. They are like a twin formula for achieving the social revolution, 
which is the ideal which the visionary founders of the Constitution set before 
themselves. In other words, the Indian Constitution is founded on the bedrock 
of the balance between Parts III and IV. To give absolute primacy to one 
over the other is to disturb the harmony of the Constitution. This harmony 
and balance between fundamental rights and directive principles is an essential 
feature of the basic structure of the Constitution”. ^ 

The goals set out in Part IV have, therefore, to be achieved without the 
abrogation of the means provided for by Part III. It is in this sense that 
Parts III and IV together constitute the core of our Constitution and combine 
to form its conscience. Anything that destroys the balance between the two 
parts will ipso f^acto destroy an essential element of the basic structure of our 
Constitution. 

Article 31-C begins with a non-obstante clause by putting Article 13 out 
of harm’s way. It provides for a certain consequence notwithstanding any 
thing contained in Article 13. It then denudes Articles J4 and 19 of their 
functional utility by providing that the rights conferred by these Articles will 
be no barrier against passing laws for giving effect to the princifries laid down in 
Part IV. On any reasonable interpretation, there can be no doubt that by the 
amendment introduced by Section 4 of the 42nd Amendment Articles 14 and 19 
stand abrogated at least in regard to the category of laws described in .Article 
31-C. • 

For these reasons the Supreme Court held that Section 4 of the Cons- 
ititution (Forty-Second Amendment) Act was beyond the amending power qf 

1. Minerva Mills Ltd- v. Union of India, (1980) 3 SCC 62S (6S4). 

2. Woman Rao v. Union of India, 1981 SC 271 : (1980) 3 SCC S87. 

3. Minerva Mills Ltd. v. Union of India, (1980) 3 SCC 623 (654-633) : 1980 SC 1789. 

4. /W:."p.S6S4. 

3. IbU., p. 634. 

6. tbU. p. 639. 
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the Parliament and was void since it damages the basic or essential features of 
the Constitution and destroyed its basic structure by a total exclusion of 
challenge to any law on the ground that it was inconsistent with or took away 
or abridged any of the rights conferred by Article 14 or Article 19 of the 
Constitution, if the law was for giving effect to the policy of the State towards 
securing all or any of the principles laid down in Part IV of the Constitution.^ 

Bhagwati, J. in his disssent said : **If the exclusion of the fundamental right 
embodied in Articles 14 and 19 could be legitimately made for giving effect to 
the directive principles set out in clauses (b) and (c) of Article 39 without 
affecting the basic structure, I fail to see why these fundamental rights cannot be 
excluded for giving effect to the other directive principles. If the constitutional 
obligation in regard to the directive principles set out in clauses (b) and (c) of 
Article 39 could be given precedence over the constitutional obligation in regard 
to the fundamental rights under Articles 14 and 19, there is no reason in prin- 
ciple why such precedence cannot be given to the constitutional obligation 
in regard to the other directive principles which stand on the same footing.”^ 

Bhagwati, J., further observed : “I find it difficult to understand how it 
can at all be said that the basic structure of the Constitution is affected when 
for evolving a modus vivendi for resolving a possible remote conflict between 
two constitutional mandates of equally fundamental character. Parliament 
decides by way of amendment of Article 31-C that in case of such conflict the 
constitutional mandate in regard to directive principles shall prevail over the 
constitutional mandate in regard to the fundamental rights under Articles 14 
and 19. The amendment in Article 31-C far from damaging the basic structure 
of the Constitution strengthens and re-enforces it by giving fundamental impor- 
tance to the rights of the members of the community as against the rights of a 
few individuals and furthering the objective of the Constitution to build an 
egalitarian social order”. ^ 

“But so far as Section 4 of the 'Constitution (Forty Second Amendment) 
Act, 1976 is concerned”, said Bhawati, J. “I hold that, on the interpretation 
placed on the amended Article 31-C by me, it does not damage or destroy the 
basic structure of the Constitution and is within the amending power of Parlia- 
ment and I would therefore, declare the amended Article 31-C to the consti- 
tution as valid”. ^ 

A petition to review the judgment in the Minerva Mills, case (supra) was 
filed and is still pending. But before the decision of this review .application a 
similar question arose before the Supreme Court in Sajjan Coke Manufacturing 
Co. V. Bharat Coking Coal Ltd.'' This case was heard by a Constitution 
Bench. Chinappa Reddy, J. speaking for the court said that he broadly 
agreed with Bhagwati, Venkataramaia Bahurul Islam and A. N. ^n, JJ. 
He particularly invited to the follow'ing observation of Bhagwati, J. “It 
will, therefore, be seen that if a law is enacted for the purpose of giving 
effect to a Directive Principle and it imposes a restriction on a Funamental 
Right, it would be difficult to condemp such restriction as unreasonable or 
not in public interest. So also where a law is enacted for giving effect to a 
Directive Principle infurtherance of the constitutional goal of social and 
economic justice it may conflict with a formalistic and doctrinaire view of 

1 Minerva Mills Ltd. v. Union of India, (1980) 3 SCC 625 (692-93). 

2. ttW., p. 714, 

3. Ibid.p.m. 

4. Ibid. p. 718. 

I. 198SSC239 (248)< 
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equality before the law, but it would almost always conform to the principle of 
equality before the law in its total magnitude and dimension, because the 
equality clause in the Constitution does not speak of more formal equality 
before the law but emodies the concept of real and substantive equality which 
strikes at inequalities arising on account of vast social and economic differenti- 
als and is consequently an essential ingredient of social and economic justice. 
The dynamic principle of egalitarianism fertilises the concept and social and 
economic justice ; it is one of its essential elements and there can be no teal 
social and economic justice where there is a breach of the egalitarian principle. 
If, therefore, there is a law enacted by the legislature which is really and 
genuinely for giving effect to a Directive Principle with a view to promoting 
social and economic justice, it would be difficult to say that such law violates 
the principle of egalitarianism and is not in accord with the principle of equa- 
lity before the law as understood not in its strict and formalistic sense, but in 
its dynamic and activist magnitude. In the circumstances, the Court would not 
be unjustified in making the presumption that a law enacted really and genui- 
nely for giving effect to a Directive Principle in furtherance of the cause of 
social and economic justice, would not infringe any Fundamental Right under 

Article 14 or 19” If this be the correct interpretation of the 

constitutional provisions, as I think it is, the amended Article 31-C does no 
more than codify the existing position under the constitutional scheme by pro- 
viding immunity to a law enacted really and genuinely for giving effect to a 
Directive Principle, so that needlessly futile and time consuming controversy 
whether such law contravenes Articles 14 or 19 is eliminated." The Court fur- 
ther observed “Now the question is what should be the the test for determining 
whether a law is enacted for giving effect to a Directive Principle. One thing 
is clear that a claim to that effect put forward by the State would have 
no meaning or value ; it is the court which would have to determine the 
question. Again it is not enough that there may be some .connection 
between a provision of the law and a Directive Principle. The connection has 
to be between the law and the Directive Principle and it must be a real and 
substantial connection. To determine whether a law satisfies this test, the 
Court would have to examine the pith and substance, the true nature’and 
character of the law as also its design and the subject matter dealt with by it 
together with its object and scope. If on such examination, the Court finds 
that the dominant object of the law is to give effect to the Directive Principle, 
it would accord protection to the law under the amended Article 31-C. But if 
the Court finds that the law though passed seemingly forgiving effect to 
Directive Principle is, in pith and substance, one for accomplishing and 
unauthorised purpose — unauthorised in the sense of not being covered by any 
Directive Principle, such law would not have the protection of the amended 
Art. 31-C”. 

**The point I wish to emphasize is that the amended Article 31-C does not 
give protection to a law which has merely some remote or tenuous connection 
with a Directive Principle. What is necessary is that there must be a real and 
substantial connection and the dominant object of the law must be to give 
effect to the Directive Principle, and that is a matter which the Court would 
have to decide before any claim for protection under the amended Article 31-C 
can be allowed”. 

“Whether therefore, protection is claimed in respect of a statute under 
the amended Article 31-C, the Court would have first to determine whether 
there is teal and substantial connection between the law and a Directive 
Principle and the pre-dominant object of the law is to give effect to such 
Directive Principle and if the answer to this question is in the affir mative, the 
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Court would then have to consider which are the provisions of the la»f basically 
and essentialiy necessaty for giving effect to the Directive Principle and ^ive 
protection of the amended Article 31-C only to those provisions. The question 
whether any particular provision of the law is basicaiiy and essentiaily necessary 
for giving effect to the Directive Principle, would depend, to a large extent, on 
how closely and integtally such provision is connected with the implementation 
of the Directive Principle. If the Court finds that a particular provision is 
subsidiary or incidental or not essentially and integrally connected with the 
implementation of the Directive Principle or is of such a nature that, though 
seemingly a part of the general design of the main provisions of the statute, its 
dominant object is to achieve an unauthorised purpose, it would not enjoy the 
protection of the amended Article 31-C and would be liable to be struck down 
as invalid if it violates Article 14 or 19”. ' 

“While we are agree with Bhagwati, J.”, Chinappa Raddy, J. said “that 
the object of the law must be to give effect to the Directive Principle and that 
the connection with the Directive Principle must not be ‘some {remote or te- 
nuous connection’, we deliberately refrain from the use of the words ‘real and 
substantial’, ‘dominant, basicaiiy and essentially necessary’ and ‘closely and 
integrally connected’, lest anyone chase after the meaning of these expressions, 
forgetting for the moment the words of the statute, as happened once when the 
words ‘substantial and compelling reasons’ were used in connection with ap- 
peals against orders of acquittal and a whole body of literature grew up on 
what were ‘substantial and compelling reasons. As we have already said, we 
agree with much that has been said by Bhagwati, J. and what we have now said 
about the qualifying words is only to caution ourselves against adjectives get- 
ting the better of the noun. Adjectives are attractive forensic aids but in matter 
of interpretation they are diverting intruders. These observations have t he 
full concurrence of Bhagwati, J.” 

“We are firmly of the opinion” said the Court “that where Article 31-C 
comes in Article 14 goes out. There is no scope for bringing in Article 14 
by a side wind as it wefe, that is, by equating the rule of equality before the 
law of Article 14 with the broad egalitarianism of Article 39 (b) or by treating 
the principle of Article 14 as included in the principle of Article 39 (b). To 
insist on nexus between the law for which protection is claimed and the 
principle of Article 39 (b) is not to insist on fulfilment of the requirement of 
Art. 14. They are different concepts and in certain circumstances, may even 
run counter to each other. That is why the need for the immunity afforded 
by Art. 31-C. Indeed there are bound to be immunerable cases where the 
narrower concept of equality before the law may frustrate the broader egali- 
tarianism contemplated by Art. 39 (b) To illustrate, a law which prescribes 
that every landholder must surrender twenty per cent of his holding as well 
as a law which prescribes that no one shall hold land in excess of 20 acres, 
may both satisfy the ritual requirements of Article 14. But clearly, the first 
would fustrate and the second would advance the broader egalitarian principle. 
We are, therefore, not prepared to accept the submission that any law a^vi^ g 
the protection of Art. 31-C must not be a law founded on di!»eriiwii^ati/ > n »* i * 

25.13. Nexus. 

In Minerva Mills v. Union of Mia,^ Chandrachud. CJ., while refering to 
the ratio of Keshvanand BhartPs^ case-' on the unamended Art. 31-Chad 

1. Sanleev Coke Mfg. Co. v. Bharat Coding Cole Ltd., 19^3 SC 239 (25(0. 

2. 1980 SC 1789 (1810) .(1981) SCR 206.(261). 

3. 1973 SC 1467. 
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observed *Iodeed if there is one topic on which all the thirteen Judges in 
Keshvanand Bharti were agreed it was this : that the only question open to the 
judicial review under the unamended Art. 31-C was whether their was a direct 
and reasonable nexus between the impugned law and the provisions of Art. 39 

(b) and (.c). Reasonableness is regarding the law’.^ 

In State of Tamil Nadu v. Abu Kavur Bai^ it was emphasied by the 
Supreme Court that there should be a close nexus between the statute passed 
by the legislature and the twin object as mentioned in the clauses (b) and (c) of 
Art. 39. In approaching this problem and considering the question of nexus, 
Fazal Ali, J, said that the approach ought not to be made because the courts 
should interpret a constitutional provision in order to supress the michief and 
advance the Act. The doctrine of nexus can not be extended to such an 
extreme limit that the very purpose of Art. 39 (b) and (c) is defeated. By 
requiring that there should be nexus between the law and Article 39 (b) and 

(c) what is meant is that there must be a reasonable connection between the 
Act passed and the object mentioned in Art. 39 (b) and (c). Before the said 
Article can apply, if the nexus is present in the law then the protection of 
Article 31-C becomes complete and irrevocable.^ 

The fact that there is a declaration in the Act regarding the purpose 
mentioned in Article 39 (b) and (c) may generally be evidence of the nexus 
between the law and the objects of Articles 39(b) and (c). \n Karnataka's^ 
case Iyer, J. had also observed that the requisite declaration contemplated in 
Article 31-C is made in the Preamble and other sections of the Act. The nexus 
between the talcing of properly and the public purpose springs necessarily into 
existence if the former is capable of answering the latter’. 

There is no particular magical or ritualistic formula in the term 'nexus' 
which may be closed in a strait jacket. Even a rationalisation scheme meant 
for the purpose of distribution or prevening concentration of wealth, would be 
sufficient nexus to attract the operation of Art. 39 (b) and (c).^ 

26.14. Compensation. 

On a proper interpretation of Article 31-C, the question of compensation 
becomes totally irrelevant. If once the conditions mentioned in Article 31-C 
are fulfilled by law, no question of compensation arises because the said 
Article expressly excludes not only Articles 14 and 19 but also 31, which by 
virtue of Twentyfifth Amendment, bad replaced the word 'amount' for the word 
’compensation'. In fVaman Rao's^ case Chandrachud, CJ , had said that 
once Article 31-C was attracted Article 14, 19 and 31 were out of harm’s way’. 


' 1. Woman Hao v. VnlOH of India, (mi)2'SCR 1 (41) : 1981 SC 271 (292). 

2. 19M^ S26 f333). 

3. Ibid. p. 333. 

4. Slate of Karnataka v. Union of India, 1978 .$C 68 (213). 

3. State of Tamil Nadu v. Kpvur M, l984 SC 32^337.) ; Itdadbu Sudan Singh v. 
Cfjiton 9/ Mto, (1984) 2 see 381 (;396). 

6. Woman Ran v. Unton of India, (1981) 2 SeR (413) : 1981 Se 271 (292). 
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27.1. Federalism — Meaning of. 

Federalism and its kindred terms— e. g. ‘Federal’— are used, most broadjy, 
to describe the mode of political organization which unites separate polities 
within an overarching political system so as to allow each to maintain its 
fundamental political integrity. Federal systems do this by distributing power 
among general and constitutent governments in a manner designed to protect 
the existence and authority of all the governments.^ 

According to Freeman the two requisites seemed necessary to constitute 
a Federal government in its most perfect form. On the one hand, each qf 
the members of the Union must be wholly independent in those matters which 
concern 'each member only. On the other hand, all must be subject to a 
common power in those matters which concern the whole body of members 
collectively. Each member is perfectly independent within its own sphere, but 
there is another sphere in which its dependence, or rather its separate existence 
vanishes”.* 

Wheare has defined the ‘federal principle’ as meaning the method of 
dividing powers so that the general and regional governments are each, within 
a sphere, co-ordinate and independent.* 

What is necessary for the federal principle is not merely that the general 
governments should operate directly upon the people, but further that each 
government should be limited to its own sphere and within that sphere should 
be independent of the other.* In ft federal government both general and 
regional governments operate directly upon the people whereas in a league or 

1. International Encyclopedia of Social Sciences, Vol, 3 p. 333. 

2. Freeman : The History of Federal Gomnmau, p. 3. 

3. K. C. Wheare : Federal Oovernment, 4th ed, p> 10. 

4. Ihid.p.14. 
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confederation it is the regional or state governments alone which operate 
directly upon the people ; the general government operates only upon the 
regional government s.^ This is the fundamental and distinguishing characte- 
ristic of the confederation. In the case of a federation the fundamental principle 
is that general and regional governments are co-ordinate. > 

A federal government is a form of government in which the polictical 
power is divided between the central and the local governments, so that each 
of them is, within its own sphere, independent of the other. 

The view of Wheare was criticised by Birch. He pointed to the tremendous 
growth of concurrent powers in federal system at the end of the nineteenth 
century and during the twentieth century, and suggested that the overlapping 
of government functions was so great that to suggest that the two levels of 
government were in fact restricted to separate sphere was quite un-realistic. 
Birch suggested, therefore, that the definition could be shortened by the 
omission of the requirements that each level of government be restricted to its 
own sphere : **A federal system of government is one in which there is a 
division of powers between one general and several regional authorities, 
each of which, in its own sphere, is co-ordinate with the others.”’* 

[n 1936 Lingston argued . that “federal institutions are significant only if 
they reflect a diversified society, and that the difference bet^^een societies in 
this respect is a matter of degree.” “Federalism is thus not an absolute but a 
relative term ; there is no identifiable point at which a society ceases to 
be unified and becomes diversified. All communities fall somewhere in a 
spectrum which runs from what we may call a theoretically wholly integiated 
society at one extreme to a theoretically wholly diversified society at the 
other.”4 

At attempt to define federalism must take into account the fact that 
political systems are constantly changing what was a federal system at one 
point of time may become something rather different by a process of gradual 
change. 


27.2. Federal Theory. 

Federal theory was developed largely during the nineteenth century, and 
many of the crticisms which are made of federalism arise because in important 
respects it is considered not to be compatible with the greater demands made 
on government in the twentieth century. In the early days of federalism the 
part played by government in people’s lives was small. The activities of 
government were comparatively simple. It was concerned with only a limited 
range of domestic matters ; the major preoccupation was often foreign affairs. 
In those circumstances it was possible to divide sovereignty neatly between 
federal and provincial governments. There was unlikely to be much conflict 
between the mainly foreign and defence responsibilities of the federal govern- 
ment and the mainly domestic responsibilities of the provincial governments. 
To all intents and purposes those matters which affected people from day to 
day could be Ailly controlled at the provincial level.^ 

1. Wheare : Federal Government, p. 13-14. 

2. ibid., p. 14. 

3. Federaltem Finance di Social Leslslailon, Oxford, 1955, p. 306. 

4 William S. Lingston : Federallem and Canstltuitanal eAeat*, Oxford, 1936 p. 4. 

3. M^l^CanmilMSlananHmCanstlMtoH,pASi. 
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Since that tim^, hpwev^r, important changes have taken place. Largely 
due to public demand there nas been an enormous increase in the responsibili* 
ties of government. There have beep developments in ideas about social justice. 
It is now widely accepted that governments should do a great deal to help 
the needy and to ensure a large measure of equality in public services and 
general standards of living. And there has recently been a growth of 
international co-operation which has led to an increase in the numbers and 
scope of international agreements; these now tend to cover subjects which, in a 
federal state, would formerly have been regarded as purely provincial matters. ^ 

27.3. Sovereignty in Federal system. 

In a federal system sovereignty is divided between two Levdls of gover- 
roent. The federal government is sovereign in some matters and the provincial 
governments are sovereign in others. Each within its own sphere exercises 
its power without control from the other, and neither is subordinate to the 
other. It is this feature which distinguishes a federal from a unitary constitu- 
tion. In the latter all soverdgnty rests with the central government; if pro- 
vincial governments exist, they are subordinate authorities, deriving their 
power from the the central legislature, which may overrule them at any 
time by the ordinary legislative processes.® 

The allocation of functions between federal and provincial governments is 
set out in a written constitution. This may specifically enumerate the functions 
of the federal government and assign the residue of government functions to the 
provinces, as in the United States and Australia, or it may enumerate 
the provincial functions and leave the residual functions to the federal govern- 
ment, as in Canada.® 

*‘As a result of these changes the federal idea of divided sovereignty is 
becoming difficult to sustain. Provincial governments can no longer keep 
de facto control over all the matters whi^ are constitutionally their sole 
responsibility. Their sovereignly is being eroded because their electorates are 
demanding more than can be provided without federal help. In most federa- 
tions, therefore, power is fast gravitating to the centre. The entrench- 
ment of provincial sovereignty in federal constitutions has not preve- 
nted this. It has been overcome either by the transfer of provincial 
•powers to the federal government through changes in the constitution or, more 
usually, by elaborate measures of co-operation between the provincial and 
federal govenments which in theory leave the province’s powers intact but 
which in practice put the federal government in a largely controlling posi- 
tion. In short, to make federalism work in modern conditions federal countries 
have been compelled to take steps which tend to undermine the principle of 
Provincial sovereignty on which the . system itself is based. Wfiat is actu- 
ally in operation is not true federalism. Prof. Vile suggests that in the 
United States the concentration of power at the centre fias b«;ome so great 
that the copntry may be moving oht of a system -of federalism mto one 
of decentralised unitary goverottient.”* 

This general grow A in the neaponstfadlities .«f ifedeiaA goveenaaents -is 
illustrated by their increashig fovolvemeait, an fdomestic asatters aueh as 
Vacation, law enforcement and urban development, all traditionally provincial 

1. Royal Commission OH Constitution, p. 154. 

2. Royal Commission on Constitution, p. 152 para 502. 

3. Ibid. p. 152-53 para 505. 

4. Report of Royal Commission on ibs'CqnsHlnfl^^^ 1 .pan Pti, 
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responsibilities. They are also increasingly taking on responsibility for social 
security which is not only a very costly service for provincial governments to 
provide but also one in which comparisons may easily be • made' between 
standards in one province and those in another. And federal governments are 
playing an increasingly important part in the internal economic developement 
of their provinces. i 

The immediate cause of greater federal involvement is often a shortage 
of provincial funds. Provincial governments, in order to discharge their 
constitutional functions in the ways now demanded by their electorates, tend 
to require more money than is available to them from sources provided under 
the constitution. They are therefore compelled to turn to the federal govern- 
ment for a re-alloaction of revenues for direct financial help from fedral funds. 
Not infrequently federal help reaches them in a way which undermines their 
independence. One of the chief obstacles to the proper working of federalism 
in modern conditions is the impracticability of arranging a division ofiinatce 
between the federal and provincial governments which will for any length of 
time satisfactorily match their respective functions under the constitution.^ 

27.4. Federal responsibilities. 

Federal responsibilities have also tended to grow because of the increasing 
interest in equalisation. Any arrangement for equalising the standards of 
public services or general economic conditions between the richer and poorer 
provinces has normally to be supervised from the centre. The need for sugh 
equalisation, entirely contrary in spirit to the original federal concept of pro- 
vincial autonomy, is now widely acknowledged in federations, although the 
extent to which it is satisfied still varies a great deal.'^ 

In various ways, therefore, changes in the objectives of government are 
tending to result in the by-passing of provincial sovereignly. Yet this adjust- 
ment of federalism to modern requirements is generally achieved only with 
difficulty. The formal division of sovereignty between the federal and provin- 
cial governments tends to slow down desirable change and may even preAent it 
altogether. Where sovereign rights are at stake agreement to change may 
not be easy to reach. Negotiations for a new allocation of functions or 
sources of revenue between the federation and the provinces can be long 
drawn out * ® 

It is widely accepted that even at its best federalism is an awkward system 
to operate. It depends a great deal on co-operation between governments 
Even in countries where it has worked satisfactorily this is not because of its 
intrinsic merits but because those concerned with government have been 
successful in overcoming Its drawbacks. It is almost as though they have 
'agreed among themselves that the sensible thing to do is to work round the 
system. Outside the strictly constitutional division of power there may 
be an extensive network of machinery for inter-governmental co-operation 
which makes it possible to overcome or reduce the difficulties inherent in a 
federal system. ‘ 


1. Royal Commission on Constitution^ Vol. para SI 6. 
2e Ibid^ para 517. 

3. Ibid., para 518. 

4. Ibid.^ para 519. 

5. Ibid.^psiTtL 52Q. 
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Biivhfiwf cii 9 liasi«upoirtf» deyelb^Mit of “Cooperative ftcfermliMt'’ 
largely wsretutt^ of the nocK widen u$e of the grant«in*8id led to furtfaer 
movenieiits awi^ front the where deflnit;ion» which' was seen more and tnore as 
an eapveiaion of the out-dated doctrines of “dual' federalism’**. Furthermore, 
riie study of polldos andi government ia coming more and more umiepthe 
influence of sociological thought and of those who emphasize the importance 
of political behaviour rather than of legal structures.^ 

27.5. Indian Federaliam — Co-operative Federalism 

Indian federalism can aptly he called a Co-operative Federalism. The 
Constitution provides for the distribution of Revenue between Unjon and 
the States. There are certain diities which.ace levied by the Union but are 
collected and appropriated. by the Sintes.® Then there are certain taxes which 
are levied and collected by the Union hut have been assigned to the States. “ 
Taxes on income other than agricultural income is levied and collected by the 
Government of India but is distributed between the Union and the States in the 
manner provided in Article 270 of the Constitution. Art. 272 provides for 
certain taxes which are levied and collected by the Union and are distributed 
between the Union and the States. 

Over and above the distribution of taxes between the Union and the 
States the Constitution makes provision for grants from the Union to certain 
States. Under Article 275 of the Constitution, such sums as Parliament may 
by law provide shall be charged on the consolidated Fund of India in each 
year as grants-in-aid of the revenues of such States as Parliament may 
determine to be in need of assistance, and different sums may be fixed for 
different States. 

27.6. Government of India not strictly Federal. 

m 

India, undoubtedly, is a Union of States and that is what Art. 1 of our 
Constitution expressly provides. Whether we describe our Constitution as 
federal or quasi-federal, one cannot ever blind one’s vision to the stark reality 
that India is a Union of States. The Constitution contains a carefully concei- 
ved demarcation of power, legislative and executive, between the Central 
Government on the one hand and the State Governments on the other. The 
balance of that power ought never to be disturbed, but that is a different thing 
from saying that inherent or implies limitations should be read into legislative 
TOwers or that because India is a Union of States, one must read into the 
Constitution powers andiprovisions which are not to be found thereinsbut which 
may seem to follow logically from what the Constitution provides for 
expressly. < ^ 

Our Constitution has, despite whatever federalism may be found io> its 
structure, so strongly unitary features also in it that, when the totality of these 
provisions is examined, it becomes, difiicult to assert confidently how much 
federalism such a Constitution contains, whether those parts of it which seem 
to override the federal elements of our Constitution are not more basic or sig- 
nificant than what is described as its federalism.* 

1. Federalism, Finance and Social Legislation, Oxford, 1955 p. 306. 

2. Constitution of India, Art. 268. 

3. Ibid., Art 269. 

4. Karnataka State v. Union of India, 1978 SC 68 (139). 

I. IbU., p. 89« 
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-Odgioal^, British India bad a unitary Constitution,, under which the 
Provincial Governments had no independent existence except perhaps as agerit 
of the Central Government, linger t^e Government qf J^dia Aqt, 1935 a 
federal system ^as esta(blisbed. A|lthoh^h ,t^e part relatijm lo Provincial 
autonomy was given effect to, the Federation nevA came into existence. 

The .Union of India under the Constitution is not based on any agreement 
among .the component States. The Constitution of India can only 1 m said to 
have been framed by the people of India for .the -people of India as a whole. 
The Constitution is a creation of the people of India and not the States ; the 
States .themselves being created by the people of India. The Constitution is 
federal in form but it is not a federation based upon agreement of -the compo- 
nent States. The Constitution has allotted Mrtain powers exclusively to the 
state legislature. Within its own allotted sphere, and .subject to the Constitu- 
tion the State Legislature is supreme. 

There is no question of the component States being mere administrative 
units, acting as agents of the Central Government, as during the British regime. 
Our Constitution combines the features of the federation as well as of an uni- 
tary system- In times of emergency, the federal Government can even be made 
into an unitary one. But all this flows from the Constitution itself. It is not 
possible to look beyond it and import extraneous factors to control or guide its 
implementation. 

la State of Wes! Bengal v. Union of India,' in the majority judgment 
delivered by B. P. Sinha, C. J. the character and nature of our federal 
structure has been discussed. The learned Chief Justice observed that in ‘our 
Constitution the Supreme authority of the Courts to interpret the Constitution 
and to invalidate action violative of the Constitution is to be found in full 
force’. 

“The exercise of powers legislative and executive in the allotted fields is 
hedged in by numerous restrictions, so that the p >wers of the States are not 
co-ordinate with the Union and are not in many respects independent. The 
political sovereignty *is distributed between the Union of India and the States 
with greater weightage in favour of the Union.’’^ 

A genuine federation is combination of political units which adhere 
rather tenaciously to the exclusion of the central authority from strictly de- 
marciUed spheres of staite action, but there is a Central nr Federal ‘Goverment’. 
The extent of Federalism set up depends upon the extent of demarcation in Ihe 
executive, legislative and j udicial spheres, in a truly Federal Constitution 
this demarcation is carried out in a very carefully comprehensive and detailed 
manneri The limits are clearly apeci&ed.* 

27.7. Constitutional provisions. 

Wp .mpy pqw,:^fer to somt.qhpracterUtics and features of our Constitutiqa 
to de4iq|i;!!|ijjate' tbe w^jc'qhar^c^er of our Gi^^eral sUuct^re and ^ cspptrqlling 

1. (1964) 1 SCR 371 : 19» SC 12M ; H^mateka State v. Uttton of tnllia, 19^ SC 

68 (152). . . . r 

2. Ibid., 9. 1253. 

3. State Karnataka v. UaUtn of ladta, 2978 -SC 68 ipS), 
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hail of ths Csntrj oa States ia certain matters. Some of the salient ones are 
the following 

Article 2 empowers the Parliament by law to admit into the Union, or 
establish, new states on such terms and conditions as it thinks fit. 

Under Art. 3 of the Constitution the Parliament may by law form a new 
State by separation of territory from state to another or by uniting two or more 
States or parts of States or by uniting any territory to a part of any State (b) 
increase the area of any state (c) diminish the area of any state ; alter the 
boundaries of any state. And all this could be done without the consent of the 
State concerned. The States are only required to express their view within such 
period as the President or Central Government may allow.^ 

While a proclamation of Emergency under Article 354 is in operation the 
Parliament has under Article 230 of the Constitution the power to make laws 
with respect to any of the matters enumerated in the state list. A part from 
Emergency Art. 249 of the Constitution gives power to Parliament to legislate 
with respect to a matter in the State List in the national interest. The only con- 
dition is thit the Council of States should have passed a resolution supported 
by not less han two thirds of the members present and voting that it was 
necessary or expedient in the national interest that Parliament should make 
laws with respect to any matter mentioned in the State List. What is 
national interest’' is not a defined. This is domination of Parliament over the 
State Legislation. 

Article 257 of the Constitution provides for control of the Union over 
States in certain cases. Under the provision the executive power of every 
State shall be so exercised as not to impede prejudice the exercise of the execu- 
tive power of the Union and the executive power of the Union shall extend 
to the giving of such directions to a State as may appear to the Government of 
India to be necessary for that purpose. 

The executive power of the Union shall also extend the giving of direc- 
tions to a State as to the construction -and maintenance of means of communi- 
cation declared in the direction to be of national or military importance. > 

Article 257(1) imposes a wider obligation upon State to exercise its powers 
in such a way as not to impede the exercise of executive power of the Union 
which, as would appear from Art. 73 of the Constitution, read with Art. 248 
may cover even a subject on which there is no existing law but on which some 
legislation by Parliament is possible It could therefore, be argued that 
although, the Constitution itself does not lay down specifically when the 
power of dissolution should be exercised by the Governor on the advice of a 
Council of Ministers in the State, yet if a direction on that matter was properly 
given by the Union Government to a State Government, there is 
a duty to carry it out. The time for the dissolution of a State Assembly is not 
covered by any specific provision of the Constitution or any law made on the 
subject. It is possible, however, for the Union Government in exercis- of its 
residuary executive power to consider it a fit subject for the issue of an appro- 
priate direction when it considers that the political situation in the country is 
such that a fresh election is necessary in the interest of political stability or 
to establish the confidence of the people in the Government of a State. ^ 

1. Karnataka State v. Union of India^ 1978 SC 68 (152). 

2. Constitution of India^ Art. 3. 

3. Constitution of India, Alt, 257. 

4. State ofm/asthan v. Union of India, 1977 SC 1361 (1383-84). 
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Article 365 provides that where any State has failed to comply with or 
to give effect to any directions given in the exercise of the executive power of 
the Union under any of the provisions of this Constitution, it shall be lawful 
for the President to hold that a situation has arisen in which the government 
of the State cannot be carried on in accordeance with the provisions of this 
Constitution. ^ 

The executive power of the Union shall also extend to the giving of 
directions to a state as to the measures to be taken for the protection of the 
railways within the State.^ 

The executive power of every State shall be so exercised as to ensure 
compliance with the laws made by Parliament and any existing laws which 
apply in that State, and the executive . power of the Union shall extend to the 
giving of such directions to a State as may appear to the Government of India 
to be necessary for that purpose.^ 

These provisions clearly point out and indicate that India is a Unitary 
State. 

However, we mty examine the express provisions of our Constitution 
relating to the organs of Government in the States which, no doubt, give the 
appearance of full-fledged .separate States for certain purposes. Each State 
has its own Go/ernor exercising the executive power of that State. But, all 
Governors, although undertaking to devote themselves to the service and well- 
being of the people of the respective States, owe an undivided allegiance to 
‘*the Constitution and the la. v". Bach of them is appointed by the President 
and holds office daring the pleasure of the President to whom he sends his re- 
ports with a view to any proposed action under Article 356 of the Constitution. 
The Governor’s authority, under the warrant of his appointment, is traceable 
to the President to whom he is to submit his resignation if he resigns.^ 

The Governor of a State is appointed by the President and holds office at 
his pleasure. Only in some matters he has got a discretionary power but in 
all others the State administration is carried on by him or in his name by 
or with the aid and advice of the Ministers. Every action, even of an 
individual Minister, is the action of the whole Council and is governed by the 
theory of joint and collective responsibility. But the Governor is there, as the 
head of the State, the executive and the Legislature, to report to the Centre 
about the administration of the State.^ 

Making a departure from the corresponding provision in the Government 
of India Act, Entry 45 in List III of the Seventh Schedule empowers the Parlia- 
ment to legislate on the subject of “inquiries for the purpose of any 
of the matter specified in List- II also* besides List III, and List 1 as mentioned in 
Entry 94 of that List. The constituent power of amendment of the Consti- 
tution lies with the Parliament under Articles 368 providing for concurrence by 
half the number of the States in certain matters.^ 

Parliament is also empowered by Article 3 to make law for the formation 
of new States and alteration of areas, boundaries and names of existing States. 
Such is the nature of our federal structure. 

1. Constitution of India, Art. 2S7. 

2. Constitution of India, Art. 2S7 (3) 

3. Constitution of India, Art. 236. 

4. Karnataka State v. Union of India, 1978 SC 68 (96). 

5. /M/.P.152. 

6. lbld.p.\SL 
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' 27 . 9 . Federation and Unitary system. ' 

The essence of the distioc^tion— what constitutes a federal as distinct 
from unitary state— lies in the fact that the unitary state has but one omni* 
competent legislature, whether or not, like South Africa, it . has subordinate 
provinces with defined powers. In the unitary state there can be no field of 
legislation which the central Parliament cannot enter. In the federal state, on 
tkw other hand, power are divided between the central or local governments so 
that each of them is independent of the other. Each government has a 
separate and co-ordinate power. If the central government can invade the 
provincial field at will, or the provinces can control the central government, 
there is no federation.^ 

It is not justified, as Professor H, F. .\ngus seems to thinly because the 
preamble of the Act states that the three federating provinces, have ‘expressed 
their desire to be federally united.’ It is not what comes in the preamble, but 
in the provisions of the statute itself, which counts. The whole Act must be 
examined to see what it provides, each clause being read in the light of all 
other clauses, and only then can the entire scheme be classified according to 
the accepted theory of federalism. We should not say ‘A federal state requires 
such and suca relationships between the governments, therefore we will find 
them in the Canadian constitution.’ We should say 'This is what the Canadian 
constitution provides ; what kind of federalism is it 

Professor K. C. Wheare, in his Federal Government,^ has this to say after 
examining the text of the BNAjAct ; ‘The federal principle is not completely 
ousted, therefore, from the Canadian constitution. It does find a place there 
and an important place. Vet if we confine ourselves to the strict law of the 
constitution, it is hard to know whether we should call it a federal constitution 
with considerable unitary modifications, or a unitary constitution with consider- 
able federal modifications. It would be straining the federal principles too far, 
1 think to describe it as a federal constitution without adding any qualifying 
phrase. For this reason 1 prefer- to say that Canada has a quasi-federal 
constitution.’ Professor Wheare goes on to point out the distinction between 
a federal constitution and a federal government, and has no hesitation in 
concluding that in the practice of government, in the adoption of conventions 
and forms of behaviour Canada acts as a federel state. A country may behave 
as though it is federal when in strict law it is not. But these conventions and 
this behaviour have grown up since 1867, and here we are discussing the nature 
of the original constitution to which alone the compact, if there was one, 
can refer.’* 

The second example consists of the federal power of appointment of 
Lieutenant-governors. It is now setUed since the Liquidator's -case,^ that ,^he 
Lieutetant-governor, though appointed by Ottawa, represents the Crown as fiiTly 
for purposes of provincial government as the governor-general does for all 
purposes of national government. Nevertheless, the fact that he is chosen, 
paid, repioved, and instructed by federal authority gives a power of interference 
in provincial affairs pqt consistent with the idea of provincial autonomy. 
The federal power of instruction is parttciffarly important ; in assenting to bills, 
withholding assent, and reserving bills for the signification of the Governor- 
General’s pleasure, he (the lieutenant-governor) exercises his di^rqtion subject 

1. Scott : Essayt on the Constitution, p. 177* 

2. Ibid., p. 177. 

3. Federal Government, Toronto, 1SM6, p. 20. 

4. Scott : Essays on the Constitution, p. 178. 

5. In re DIsallowanee and Reservation, 1938 SCR p. 79. 
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to the instructions of the Governor-General'. Since confederation there 
have been 104 cases of disallowance of provincial bills, 64 cases of 
reservation by lieutenant Governor and 25 cases of out-right refusal of 
assent.^ so thatf it cannot be said that convention has rendered obsolete 
these forms of control. The governor-general is now by convention free from 
imperial executive interference ; not so the lieutenant-governor from federal 
executive interference. The latter was intended to be, and still is, an agency 
through which in certain instances the will of the federal executive can make 
itself felt in provincial affairs. It is for this reason that the provinces may 
aineend their constitutions as they will, ‘except as regard the office of Lieutenant 
Governor.’* 

As his thirds third example of the unitary principle. Professor Wheare cites 
the rule that apointments to all the important judicial posts in the provinces arc 
in the hands of the Dominion executive. Here again there is a departure from 
the strictly federal idea. Though the provinces may create courts of justice 
and staff the inferior ones, the higher posts are filled with judges selected, paid 
pensioned and removed by federal authority. Appeals go from the provincial 
court of appeal to the national Supreme Court. There is not in Canada an 
independence provincial judiciary such as exists in the states of the American 
Union.® 


SEPARATION OF POWER 


SYNOPSIS 

27.9. Separation of power — Doctrine of. 

27 10. No Separation of power under the Constitution. 

27.9. Separation of power - Doctrine of. 

No doctrine of separation of powers is contained in Aristotle’s famous 
distinction between the deliberation, magistracy and judicial activity.^ He was 
concerned with the distinction between the various activities of the Stale 
organs, but not with an apportionment of their functions, nor was he opposed 
to an assembly which legislated, administered and administered justice"* 
Locke did not have any doctrine of separation of powers, Montesquieu differed, 
radicall y from Locke. 

According to Montesquieu, in every government there are three, and only 
three, functions of government, the “legislative” the “executive”, and the 
“judicial”and these three functions should be exercised by distinct bodies of 
men in order to prevent an undue concentration of power. When the legisla- 
tive and exeutive powers are united in the same person, or in the same body 
of magistrates, there can be no liberty; because apprehensions may arise, lest the 
same monarch or senate should enact tyrannical laws, to execute them in a 

1. See B. A. Forsey : Dtsallawonce of Provincial i4crs (Canadian Journal of Economics 
and Political Science, Vol. IV no. Feb. 1938, p. 47). 

2. B. N. A. Act, Section 92, SSI ; Scott : : Essays on the Constitution, p. 179. 

3. Scott : Essays on the Constitution, p. 179. 

4. Arlstotle~-Fo/frles, IV 14, 1298. 

5. Franz Neumann : Introduetton to Montesquieu ; the Spirit of the laws, p. IV 
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tyrannical manner. Again, there is no liberty, if the judiciary power be not 
separated from the legislative and executive. Where it joined with the legisla- 
tive, the life and liberty of the subject would be exposed to arbitrary control ; 
for the judge would be then the legislator. Where it joined 'to the executive 
power, the judge might bel ave with violence and oppression. There would be 
an end of everything, were the same man or the same body, whether of the 
nobles or of the people, to exercise those three powers, that of enacting 
laws, that of executing the public resolutions, and of trying the causes of 
individuals”. 

The doctrine of separation of powers in its developed form is due to 
Montesquieu^ who attributed that object and those principles to England. In 
the eighteenth century the division of the powers of government >^as considered 
to be such an essential characteristic of the English Constitution that it was 
made the basis for the doctrine of separation of powers. His theory was not so 
obviously inconsistent with the ‘English constitution of his time as it has since 
become, for the concentration of legislative and executive power in the hands of 
the Cabinet is due to conventional rules, which had not been fully developed in 
his time.^ 

This doctrine, which is to the effect that in a nation which has political 
liberty as the direct object of its constitution no one person or body of persons 
ought to be allowed to control (he legislative, executive and judicial powers, or 
any two of them, has never in its strict form corresponded with the facts of 
English Government mainly because, although the functions and powers of 
Government are largely separated, the membership of the separate instruments 
of state overlap. Only in one aspect of the constitution can it be said that the 
doctrine is strictly adhered to, namely that by tradition, convention and law the 
judiciary is insulated from political matters. ^ 

The doctrine of separation of powers had a very great infverce every 
where and was applied extensivefy in the framing of (he constitution of the 
United States. 

The different ways in which Montesquie’s principle of separation of 
powers may be interpreted ard applied in practice is shown by the subsequent 
history of three great democracies of Great Britain, the United States, and 
France. Thus in Britain the separation of powers was maintained and yet 
enabled I'arliament to be supreme and the Courts, subject to Parliament, to give 
remedies against administrative authorities. In the United States the same 
doctrine was inaintained and therefore separated the executive from the 
legislative and yet enabled the Supreme Court to declare invalid Acts of the 
Legislature. In France the Legislature has become supreme but has not 
enabled the Civil Courts to control the legality either of legislative or of ad- 
ministrative acts.^ 

Madison in the- Federalist No. 47, reviewing the origin of the separation 
of powers doctrine, remarked that>1ontesquieu, the ‘oracle’ always consulted 
on the subject, ‘did not mean that these departments ought to have no partial 
agency in, or no control over the acts of each other.^ His meaning, as his own 
words import . . . can amount to no more than this, that where the whole 

1. Esprit des Lois, Book XI, Chs. V, VI. 

2. Halsbuty — Laws of England, Vpl. 8 para 813 F.N 2. 

3. Haisbury : Laws of England, Vol. 8, 4th Eda. para 813. 

4. Jenniogs : Law and the Constitution, p. 28 3rtl ed. 

5. Nixon, Richards v. Administrator General, S3 L od 2d 849 (890). 
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poWbr or ooe department is exercised by the same hands which possess the whole 
power of another department, the fundamental principles of a free constitution, 
are subverted.^ 

Similarly, Mr. Justice Story wrote : “When we speak of a separation 
of the three great departments of government, and maintain that that separa- 
tion is indispensable to public liberty, we are to understand this maxim in a 
limited sense. It is not meant to aflSrm that they must be kept wholly and 
entirely separate and distinct, and have no common link of connection or de- 
pendence, the one upon the other, in the slightest degree”.^ 

The Presidential Recording and Materials Preservation Act provided in 
general that the Administrator of General Services shall take custody of former 
President Nixon’s papers and tape recordings. Nixon challenged the Act’s 
constitutionality on the ground that it violated the Constitutional principles of 
separation of powers and the Presidential privilege of confidentiality. In his 
dissent Burger, C. J said : 

“The well established principles of separation of powers, as developed 
in the decisions of this Court, are violated if Congress compels or coerces the 
President, in matters relating to the operation and conduct of his oflSce. Next, 
the Act is an exercise of executive not legislative power by the Legislative 
Branch”. Separation of powers is in no ’Sense a formalism. It is the charac- 
teristic that distinguishes our system from all others conceived upto the time of 
our Constitution. With federalism separation of powers is “one of the two 
great structural principles of the American Constitutional system”.^ 

So broad a principle as the doctrine of the separation of powers has 
naturally received at times conflicting interpretation by the Supreme Court, 
occasionally from the same Judges. The most recent- pronouncement of the 
U. S. Supreme Court* on the subject recalled its decision in ’United States v. 
Nixon'^ saying : ‘Although acknowledging that each branch of the govemme. t 
has the duty initially to interpret the Constitution for itself, and that its inter- 
pretation of its powers is due great respect from the other branches, the Court 
squarely rejected the argument that the Constitution contemplates a complete 
division of authority between the three branches. The Court went on ; “Like 
the District Court, we therefore find that appellant’s argument rests upon an 
archaic view of the separation of powers as requiring three airti^t depart- 
ments of government Rather, in determining whether the Act disrupts the 
proper balance between the coordinate branches, the proper inquiry focuses on 
the extent to which it prevents the Executive Branch from accomplishing its 
constitutionally assigned functions. Only where the potential for disruption is 
present must we then determine whether that impact is justified by an 
overriding need to promote objectives within the constitutional authority of 
Congress’. 

The Court rejected at the outset appellant’s argument that the Act’s 
regulation of the disposition of Presidential materials with the Executive Branch 
constituted, without more, a violation of the principle of separation of powers.* 

1. The Federalist No. 47, ra. 323-326 (J. Cooke ed. 1961) emphasis in original ; 
Nixon, tUehanb v. Adminbtnitor Qenordt, 33 L ed 2d 867 (890). 

2. J. Story : Comnmtarlts on the Constitution 325 (M. Bigelow, Sth ed. 1903). 

3. JVXxon, Rkhards v. Adndnlstntor Gonerol, 33 L ed 2d 867 (930-31)« 

4. JhW, p. ML 

3. 41SUB6l3:41Led2d tOM. 

4. tUtmt JUihenb v. Ad mi nle troto f OrnmnO, SS L sd M N7 (WO). 
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6»<KJi<»8? SfllwM *o»fW ttwCposmutioB. WWlP 
**(i> It IS emphatically the province and duty of the judicial deparj^POt jp s»y 
what the law is”,' it is equally-and emphatically-the exclusive province pf the 
Coii|trPi)i Ipnslature not <My td'’rprmuldfh ' Xens}ative jpolid^ and mandatp 
profits, but also to ntablish theii' "rellttive priotfty for 'tpc Natiop. Once 
PariiaOient, exeitfisihg its (Mlegated powef^, has decidra the order of pnPrities in 
a ^viHk area, it is for the' B^ifcutive to admini^er t^e laws and for the 
courts to enforPe them when enforcement is sought'.* 

» I •' t* * * 

It is believed to be one of the chief merits of the American system of 
conslitotipoel laiy that all the powers entrusted to government whether state or 
natippai, are divided into the three grand departments, the pxecutive, the 
legislative and the judicial- That the functions appropriate to each of these 
departments of government shall be vested in a separate body of public servants 
and that the perfection of the system requires, that the lines which separate and 
divide, these departments shall be broadly and clearly defined.* 

27.fp. No separation of power under the Constitution. 

The Indian Constitution has* not recognised the doctrine of seperation of 
powers in its absolute rigidity, but the functions of the different parts or 
branches of the government have been sufficiently differentiated and consequ- 
ently it can very well be said that our constitution does not contemplate 
assumption, by one organ or part of the State, of functions that essentially 
belong to another.^ 

The Indian Constitution has established a three fold seperation of institu- 
tions and organs, legislature, executive and judicial, yet relates the three in a 
complicated fashion in which each of the three branches has functions that in 
logic of strict seperation would belong to the other two.* 

The limits within which the executive Government can function under 
Indian Constitution ran be ascertained without much difficulty by reference to 
the form of the executive which our Constitution has set up. Our Constitution 
though federal in its structure, is modelled on the Britsh Parliamentary system 
where the executive is deemed to have the primary responsibility for the for- 
mulation of governmental policy and its transmission into law though the 
condition precedent to the exercise of this responsibility is its retaining the 
confidence of the legislative branch of the State.* 

The executive function comprises both the determination of the policy 
as well as carrying it into execution. This evidently includes the initiation of 
legislation, the maintenace of order, the promotion of social and economic 
welfare, the direction of foreign policy, in fact the carrying on or supervision 
of the general administration of the State. 

Under our Constitution we have no ri^d separation of powers as in the 
United States of America, but there is a broad detparca^jon, though, 
having regard to the complex nature of governmental fifhctions, ^rtain qefiree 
of overlapping is inevitable. The reason for this broad separation or i^w^is is 

1. Marbury v. Madison, 2 L ed 60. 

2. NixoH, Richards v. Administrator Ceneral, 53 L ed 2d 867. 

3. 53 Led 2d 867 : Kllbum v. Thomson U$ Itf : 26 ed 377 (387). 

4. Ram Jawalya v. State of PunJ<^, 1955 $C 5^ (556). 

5. Delhi Muncipallty v. BirUt Cotton and Spi. and)v*g. Mills, 1968 $C 1232 (1251).^ 

6. Ibid, p. 536. ^ . 

7. Ibid’ p.556. ... ' 
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that “the* concentratioii of powers in any one organ may to quote the words 
Chandrachud, J. in Indra Gandhi^ case “by upsetting that fine balance between 
the three organs, destroy the fundamental premises of a democratic govern- 
ment to which we are pledged” Take for example, a case where the exechtive 
which is in charge of administration of acts to the prejudice of a citizen, and a 
question arises as to what are the powers of the executive and whether the 
executive has acted within the scope of its powers. Such a question obviously 
cannot be left to the executive to decide and for two very good reasons. First, 
the decision of the question would depend upon the interpretation of th e Cons- 
titution and the laws and this would pre-eminently be matter fit to be decided 
by the judiciary, because it is the judiciary which alone would be possessed of 
expertise in this field and secondly, the constitutional and legal protection 
afforded to the citizen would become illusory, if it were left to the executive to 
determine the legality of its own action. So also if the legislature makes a 
law and a dispute arises whether in making the law the legislature has acted 
outside the area of its legislative competence or the law is violative of the 
fundamental rights or of any other provisions of the Constitution, its resolution 
of the Constitution cannot, for the same reasons, be left to the determination of 
the legislature. The Constitution has, therefore, created an independent machinery 
for resolving these disputes and this independent machinery is the judiciary 
which is vested iwith the power of judicial review to determine the 
legality of executive action and the validity of legislation passed by legislature. 
It is the solemn duty of the judiciary under the Constitution to keep the 
different organs of the State such as the executive and the legislature within 
the limits of the power conferred upon them by .'jthe Constitution This 
power of judicial review is conferred on the judiciary by Articles 32 and 
^226 of the Constitution. 

In Parliamentary form of government modelled on British model, the 
executive, legislative and judicial powers are in the main entrusted to separate 
instruments of the State. It is not for a moment suggested that there is strict 
or water tight division of powers, but the functions are certainly divided.* 

In England the powers of Government are divided. The Executive, 
Legislative and Judicial powers are in the main entrusted to separate ins- 
truments of the state. Thus the original concentration of power in the 
Sovereign no longer exists ; in the Eighteenth Century this division of the 
powers of government seemed to be such an essential characteristic of the 
English Constitution that it was made the basis for the doctrine of separation 
of powers. This doctrine which is to the effect that in a nation which has 
political liberty as a direct object of the constitution no one person or body 
of persons ought to be allowed to control the legislative, executive, and judicial 
powers, or any of two of them, has never in its strict form corresponded with 
the facts of the English Government, mainly because although the functions 
and powers of government are largely separate the membership of the separate 
instruments of the state ov'erlap only in one aspect of the constitution can it be 
said that the doctrine is strictly adheredto namely by tradition, convention and 
law the judiciary is insulted from political matters.’* 

There tlras is a broad division of functions such as executive, legislative 
and judicial in our Constitution. The Legislature lays dowA the broad policy 
and fans the power of purse. The executive executes the policy add spends 
from the Consolidated Fund of the Union and the State what the Le|;islature 
has sanctioned.^ 

. Oa/idU V. Kal NmOo, 197J SC ms. 

ih piajmk, as V. AnfSlay. A. (I«84) 2 SCC m (231). 

' Jl, Lems of Ee^uH Ma.ed. YoL 8, para, 813. 

4 ideyai RS V. Antulay, A. IU» (1984)2 SOC 183 (233). 
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98.1. State and People* 

28.2. Society and Stats — Meaning of. 

28.3. Concept of State-^^hanges . 

28 4. State — Meaning in tbe Constitution. 

28.5. Sovereignty.' 

28.6. State and Government. 

28.7. Classification of Government. 

28.8. Aspects of Governments. 

28.9. Division of Political power. 

28.10. Art. 12:::::Meaning of State. 

28. 1 1 . Local Bodips:--Meaning of. * 

28.12. Public Cor^ation— Object of. 

28. 1 3. Control of India-meaning of. 

28.14. State not quasi-judicial body. 

28*13. Judiciary not included in State. 

28.16. Corporation— When agency of Government. 

28.17. Tests. 

28.18. When Corporation— .Instrumentality or Agency of Government 

28.19. Summary tests. 

28.20. Statutory authority. 

28.2.1 Ooverament management— Companies. 

28.1. State and People. 

Though the terms ‘people’, ‘nation* ‘State’, and ‘government’ aie often 
, used interchan^bly, they connote q^ite different conceptions. The most con- 
cise and at the same time, clearest statement of the distinctions between th fw 
several ideas and terms is contained in the introductory chapter of the ‘Ame- 
rican Constitutional system’ by W. W. Willoughby. 

28.2. Society and State — Meaning of. 

“An aggregate of men living together in a single community and wnited 
by mutual interests and relationship we term a society. When Am is cnated 
a supreme authority to which all the individuals of the society yield a geneial 
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abedieacet a State is said to exist. The social body becomes in other words a 
Body Politic. The instrumentalities through which this superior authority 
formulates its will and secures enforcements is termed a Government, the 
commands it issues are designated daws. The persons that administer them, 
public officials, 'or collectively a Magistracy ; the whole body of individuals 
viewed as a political unit, is called a People and finally the aggregate of rules 
and maxisms, whether written or unwritten, that define the scope and fix the 
manner of exercise of the powers of the State is known as the Constitution. The 
State in itself is neither the people, the Government, the Magistracy, nor the 
Constitution. Nor is it indeed the territory over which its authority extends. 
It is the given community of given individuals served in a certain aspect, namely 
as a political unity/ 

The State is the body politic. The Government is Tmerely the 
aggregate of the instrumentalities employed by such body in performing its 
functions. > 

An important characteristic of the ‘State* is that it possess an unity which 
is indivisible and immutable. The very conception of State implies unity and 
indivisibility. It is like the the individuality of a person. It is complete in 
itself ; it cannot be shared with any other body. It is incapable of ^ing either 
divided or of undergoing change. It is in respect to this characteristic that it is 
so important to distinguish between State and Government. A state can change 
its Government as often as it desires, as an individual changes his 
clothes, without itself underg-iing any change. It can make use of one system 
of authorities for the administration of its affair, as is done when the system of 
Government adopted the type known as unitary, or it can make use of two 
schemes as is done where what is known as a multiple or federal form of Go- 
vernment is established without affecting the character of the .State. 

There is thus a State of the United States, notwithstanding its federal 
form of Government, that is as definitely an unit as the State of France or any 
other State having a unitary Government. The fact that the people of the 
former have preferred to bring into existence two schemes of Government for 
the conduct of their political affairs, whilst those of the latter have preferred to 
make use of but a single system, represents merely a difference of choice in 
respect to means to be employed, not different in kind from all other differences 
in Governmental detail, no matter how apparently insignificant. 

28.3. Concept of State — Charges. 

The concept of “state” has undergone drastic changes in recent years. 
Today state cannot be conceived of simply as a coercive machinery wielding the 
thunderbolt of authority. It has to be viewed mainly as a service corporation. 
“If we clearly grasp the character of the State as a social agent, understanding 
it rationally as a form of service and not mystically as an ultimate power, 
we shall differ only in respect of the limits of its ability to render service”.’^ 

“It may seem curious” as Maciver said “that so great and obvious a fact 
as the state should be the object of quite conflicting definitions, yet such is 
certainly the case. Some writers define the “state” as essentially a class 
structure ‘an organisation of one class dominating over other classes’ others 
regard it as the one organization that transcends class and stands for the whole 
community. Some interpret it as a power system, others as welfare system; 


1. W. W. Willoughby : Amertean Constitution System, p. 364.' 

2. W. F. Willoughby : The Government of Modern Suaes, p. S. 

3. Maciver : The Modern State, p. 183. . /. 
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sone view it eatirely as a legal coastruction, either in the old Austiniane sense 
which made it a relationship of governors and governed, or in the lao^na^e of 
modern jurisprudence as a community ‘organised for action under legal 
rules’. Some class the state as one in the order of ‘corporations’ and others 
think of it as indistinguishable from society itself.”^ 

A State, according to Vinogradaff,^ is a juridically organised nation or 
a nation organised for action under legal rules. Expanding the definition, one 
may say that “a modern state is generally a territorial -nation, organised as a 
legal association by its own action in creating a constitution, and permanently 
acting as such an association, under the Constitution, for the purpose of 
maintaining a scheme of legal rules defining and securing 'the rights and duties 
of its members.^ ^ 

A national society or community is not abolished by, or exhausted in, the 
emergence of the State. The State is a national society or community organised 
as a legal association under a ‘deed’ called a constitution ; but the national 
society or community continues to exist and act apart from the ‘deed’ and as 
something distinct from the legal association. It exists and acts /or a number 
of purposes (economic, religious, educational and the like), and through a 
number of contained unions, societies, and associations, which collectively and 
in their, aggregate constitute national society of community as a whole. 
Though State and Society are distinct, they are also connected and interde* 
pendent ; State and Society play different parts in a system of co-operation. 
The state being the sole vehicle of law and legal regulation ; but society 
continuing to act for a variety of purposes hy the side of the State, in connect- 
ion with the State, and on a system of interdependence between the State, and 
itself.* 

“By society” says Barker “we mean the whole*sum of voluntary bodies, or 
associations contained in the nation with all their various purposes and all their 
institutions. Taken together, and -regarded as a whole, these associations form 
the social substaneb which goes by the general and comprehensive name of 
“society”. By word ‘State’ we mean a particular and special association, 
existing for the special purpose of maintaining a compulsory scheme of legal 
order, and acting therefore through laws enforced by prescribed and definite 
sanctions. It differs (and differs profoundly) from the associations other than 
itself which we call, in their sum, by the name of ‘society’. It differs in two 
respects : First, it includes all the members of the stock which inhabits its 
space or territory, and it includes them all as a matter of necessity ; other 
associations include only some and they, include these on a voluntary basis. 
Secondly, the State has the power of using legal coercion, the power of enforc- 
ing obedience, under the sanction of punishment, to ordained rules of be- 
haviour ; other associations, in virtue of their voluntary basis, can apply only 
social discipline, and can expect only voluntary obedience to agreed ways of 
behaviours, obedience enforced in the last resort by the sanction of exclusion 
from membership. We may therefore say of the State that while it is an 
association like other associations, in the sense of being a union of men for the 
purpose of acting as social partners in the realization of a common purpose, it 
is also an association which is unlike other associations, in the sense of having 
a unique purpose (the purpose of maintaining a compulsory scheme 


1. Mac Iver :The Modern Stale p. 3-4- 

2. Vinograff : Historkal Jnrl^ndence, Vd. t, p. 

3. Barker : Reflectiom on Oomnmmt, p. XV* 

4. Barker : Reflections on Government, p. XVB 
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of leg^ o^der) which gives it the unique scope of including compusorily 
all the persons resident in a given tetritoiry an4 the unique power of making 
law ano using legal coercion. ^ 

A State is community of men being under a scheme of law which is 
backed, in the last resort, by the applicatibn of force.* 

Laski defined a state as a society which is intergrated by possessing a 
coercive authority legally supreme over any individual or group which is part 
of the society. An examination of any national society will always reveal 
within its boundaries not only individulas, but also associations of men grouped 
together to promote all kinds of objects, religious, economic, cultural, political, 
in which they are interested. This power is called sovereignty; and it is by 
the possession of sovereignty that the state is distinguished from all other 
forms of human association.^ 

“A definition of the -State’ is made very diflBcult” says Kelson “by the 
variety of objects which the term commonly denotes”. According to him the 
State is the community created by a national legal order. The State as juristic 
person is a personification of this community or the national legal order con- 
stituting this community. From a juristic point of view, the problem of the 
State therefore appears as the problem of the national legal order.-* 

“The word ‘State’ when it came into use in England during the sixteenth 
century” says Barker brought with it from Italy the idea of a high “State or 
stateliness vested in some one person or some one body of persons”. Bacon, 
in the beginning of the seventeenth century, uses “state” as a term synonymous 
with or parallel to King, as when he speaks of Kings and States”, consulting 
Judges, Louis XIV, in the middle of the seventeenth century, must have 
thought that he was stating a truism and not attempting a paradox when he 
exclaimed. L’ Etat cest moi was he in his own view, as in that of his subjects, 
the person who enjoyed the “State” and position of being the supreme 
political authority and was he not therefore “the State”®. To quote Barker 
again “But this connotation began to disappear or rather to be overlaid when 
a graded and hierarchical society yields to a society of equals. After the 
end of the eighteenth century it may be said L’ Etat, c’est nous The State is 
now the whole commuity; the whole legal association; the whole of the juridical 
organization. This is democracy, or a result of democracy. 'We must 
henceforth think of the state as ourselves (or as the juridical organization 
which we have given to ourselves or the legal association into which we 
have formed ourselves) and we must henceforth give the name of ‘Government’ 
to the authority before called “state” which is now seen as exercising on our 
behalf the powers which it had hitherto claimed as its own. But language is 
slow in adopting itself to changes of thought; and words may long continue to 
carry the association of a vanished past. We still use the term “State” with the 
connotation— only overlaid, and not yet erased— of earlier centuries. We regard 
'the state still as some sort of being, some how distinct from outselves, which 
still interferes with us (thus we speak of state interference.).® 

In the days when the sovereign was an actively ruling monarch the entire 
power and prestige of the state was concentrated in his person. The aura of 

1. Baiter : Priitelple of Social amt Political ncory, 3, 4. 

2. Barker : Foundations of Politics in Memorial Lectures, 193S. 

3. Laski : The State In Theory' and Practice, p. 21. 

4. KelsOa : General Theory of Law and State, p. Itl-a2. 

3. BdfUr i Prlne0l»ifStelataad Mtacainearp, ^ 9Q191. 
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kingship created a vast distance betwero him tod hja stibjeieM and lent special 
dienity to the civil and military servants who executto his will. Under democra- 

XLtioas this vieif of He Male as a Hun* eiiart » ««, etey lo aMtotaiJ 
tic coflOU UIJ* may be symbolised by Sags, anthems and 

Thoughallegiencetoadem^ authority to y/hj^ these symbol? 

uniforms and e\en by a y . fjjg subjects but that of a sovereign 

point is “o o^JeHts own individual members under these circumstanws 
people, j.u citizens in whose name and over whom 

AUention shifts from the state to the Govern- 

moot, which does all the actual ruling.^ 

f 

28.4. S/afe — Meaning in the Constitution. 


The Constition has used the word State in different senses : 

Article 1, India, that is Bharat shall be the Union^ of States. “India ’ 
is a sovereign state recognised in International Law. It is a body politic. It 
is Union of States. Here the words Slates are not States in the sense which 
“India” is. There mean a community of people living in a certain territories 
delineated in schedule, having a government whose functions are defined in the 
constitution. These are really political being given a dignified name State. 
In Articles 2 and 3 the word State means a geographical units having a 
territory. In .Artcle 4 State means a political division. 

It was said by Fazal Ali J. that the word “State” means “State” along 
with its territory or institutions.”^ 

The constitution envisages a federal -structure of government. The entire 
Indian community lives in the territory of India. Part of the Indian community 
lives in different territories which are described as the territories of 
different states an<Lin the territory known as union territories. This part of 
the community living in different territories is considered in the constitution 
as a “state” having a seperate legislative and executive government of that state. 
It is in this sense that the word “State” is used in Articles 83, 84, 85, 66, 67. 
In Article 73 (1) proviso the word state means geographical territory and in 
Art. 73 (2) the word means the government of the political division called state. 

In Articles 80, 81 the word “state” means the community living in 
political division called states. In Part VI and XI of the constitution the word 
state means the immunity living in a defined territory called “the State”. 
This part deals with powers and functions of the organs of the government. 

Under Art. 131 the Supreme Court exercises original jurisdiction to 
decide disputes between the “Government of India” and the “State” and in 
State of Rajasthan v. Union of India* the question was whether the state meant 
“government of the state.” 

Beg, CJ. did not decide whether there was a distinction between a State 
and its government and rights and those of its government or its members. 
Cbandracbud, J. said that die dispute between the government of India and a 
State cannot but be a dispute which arises out the diffisrences between the 
government in office at theJCentie and the Government in office in the State.^ 

1. International Encyclopedia of Social Sciences, .VoL 13, p, 133. 

2. Slate of Rajasthan v. C/afen qfi /nd/fH (1977) 3 SCC 392 (682) ; 1917 SC1361,> 

3. State of Rajasthan v. SMoR ef Indie, ilVnyai gCC 392 ((93) i 1977 SC 1361. 

4. (1977) 3 SCC 392.(682) : 1977 SC 1361. .. . , 'i 
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Fazd .4fi* i. too)E tiK view thAi ^e<wofd *Sftte** in Article 131 meant a con* 
stitwot unit of tbe Unioit olong with its tertitorjr and jpenrtancnt institutions. 
(Sovernment syould be include in the expression '‘permanent institutions.” 
Distinctipn between gQverOnyent and' the state was cpmpletely overlooked.^ 

f1i{l wofd ”Stnte” ius Qojf besn dei|ns(i in the Copstj^tion. 

In the C^ernl Clauses Act, 1877 the \rojrds “State” and “Stole Povern- 
ment” have |>een dejPined. * 

“State”* (a) As respects any period before the commencenment of the 
Constitution (Seventh Amendment) ' Act, 1956, shall mean Part A State, a 
Part Q Stotp or a Part C State; and 

(b) as reswcts any pefjpd after such coihtoenpeipejit shall piean a State 
specihed in the Pifst Scl),edt)|e tP the Constitution and shall include a tJnion 
territory. 

“State Government”* (a) as resprcts anything done before the commence- 
ment of the Constitution, shall mean, in a Part A State, the Provincial Govern- 
ment of the corresponding Povince in a Part B State, the authority or person 
authorised at the relevant date to exercise executive government in the corres- 
ponding Acceding State, and in a Part C State, the Central Government : 

(b) as respects anything dope (after the comntcncen^cnl of the constitution 
(Seventh .Amendment) Act, 1956) shall piean, in a Part A State, the Gover- 
nor, jin Part B State, the Rajpramukh, and in a Part C State, the Central 
Government; 


(c) as respects anything donn or to be done after the commencement of 
the Constitution (Seventh Apiendmeot) Act, 1956, shall mean, in a State, the 
Governor, and in Union territory, the Central Government ; and shall in 
relation to functions entrusted under Article 2S8-A of the Constitution to the 
Government of India, include the Central Government acting within the 
scope of the authority given to it under that Article . 


ft appears that the Constitution does not ro^ke ppy real distinction 
between a Sfate apd tpe governipent of the Sjate which would include al) the 
cirgans of (he government. 

|n Article 12 of the Constitution a very wide and comprehensive 
definition of the State has been given. The same definition of the word State 
applies to Part IV of the Constitution which deals with the Directive 
Prmci^es. 

Article 12 defines State as follows ; ‘fn this Part, (III dealing 
with fundamental rights) unless the context otherwise requires, “the State” 
incindns the Government and Parliament of India apd the Government and the 
Legislature of each of the States an<i all local or other authorities within the 
territory of India or under the control of the Government of India.’ 


28 . 5 . Sovereignty. 



hth pjntury Fwoe. %¥fio used thpmw ^IK*Rl pf ^oyereimity to 
|e of fl)e freqeh Kiqg ovpr the re^mus feudal lords ; the 

from feudalism to nafiPpeli^'P was thus fajcnitated. The thMjdes % 
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John^ Locke at the end of the' 17th Century and of Jean Jacques Rouueau in 
the 18th Century, that the State is based upon a compact, of its citizens, through 
which they entrust such powers to a government may be necessary for common 
protection, led to the development of the doctrine of popular sovereignty that 
found expression in the American Declaration of Independence in 1776.. An- 
other twist was given, to this concept by the statement in the French Consti- 
tution of 1791 that “Sovereignty is one, indivisible, unalienable and im- 
prescriptible ; it belongs to the Nation ; no group, can attribute sovereignty to> 
itself nor can an individual arrogate it to himself.” The idea of popular 
Sovereignty exercised primarly by the people became thus combined with the 
idea of national sovereignty exercised not by an unorganised people in the state 
of nature, but by a nation embodied in an organised state. Going one step 
further and investigating who in the name of the people or of the stfite exercises 
sovereignty, John Austin came to the conclusion that sovereignty was vested in 
a nations* Parliament. This was the Supreme organ that enacted laws binding 
upon every body else but that was not bound by the laws and could change 
those laws at will. This particular description again fitted only a particular 
system of Government such as prevailed in Great Britain. in the 19th Century. 
When this idea of legislative sovereignty crossed the ..Atlantic ocean, it did not 
really fit the American situation. The Constitution of the United States, being 
the fundamental law of a federal union did not endow the national Legislature 
with supreme power, but imposed important restrictions upon it. A further 
complication was added when the Supreme Court of the United States asserted 
successfully its right to declare laws, unconstitutional. While this development 
did not lead to a concept of judicial sovereignty, it seemed to vest the sovereign 
power in the fundamental document itself, the constitution. 

- The Supreme Court of India and the High Courts have the powers of 
judicial review and can declare the legislative and [executive acts ultravires, if 
they are not authorised by the Constitution. The Constitution is thus 
Supremo. 

The erosion of the concept of sovereignty is specially clear in the case of 
constitutional democracy. When the powers of government are limited by tbe 
provisions of a constitution whether written or unwritten, Mt is hard to say, who 
if any are is in a position to exercise sovereignty. Although the government is 
supposed to reflect the will of the sovereign people actual decisions are the 
out come of a complex political process in which many different agencies are 
allowed to play a part. Since the rights and duties of these various agencies are 
defined by the Constitution, it is some, times said that in constitutional 
democracies, the constitution itself is sovereign. But a Constitution is not a 
person with a mind and will of its own, it is a collection of laws, that have to be 
d^ftt^ and enforced by some one. Although the powers of a constitutional 
deidocracy are in a very real sense derived from the consent of their governed, 
the process of electing that consent is highly complex. To say .where sovere-. 
ignity He» in such a system is almost impossible. 

28 . 6 . State and Government. 

All institutions must act through persons. The power they exercise can 
not b^ratq in inymther, fashion. The state, therefore, needs a body of naen 
wli6 o^cht* w ft? hanic,' the Supreme Coercive authority of which it disposjes, 
mA this body‘6f meb is what we term the government of the state.* ' ' ' 
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It is one of the fundamental axioms of political science that ytt must dis- 
tinguish shortly between state and government. The latter is but the agent 
of the former ; it exists to carry out the purposes of the state, it is not itself 
the supreme coercive power ; it is simply the machinery of administration which 
gives effect to the purposes of that power. It is not sovereign in which sense 
the state is sovereign, its competence is dehbed by. such authority as the state 
may choose to confer upon it, if it over steps that authority, it may,„where such 
provision exists, be called to account. The idea of government responsible for 
the commission of acts beyond its allotted powers is the central idea of every 
.state where legal rule has replaced arbitrarty dissolution as the basis of political 
action.^ 

Even a ruler so powerful as the President of the United States must find 
authority for the exercise of his will either in the constitution or in, some 
power legally granted to him thereunder by the Congress of his country. There 
are even countries, of which the United States is itself an example, in which the 
^tate expressly forbids its government, by the Constitution under which 
that government must act, to take certain types of power or to exercise others 
in certain ways.^ 

The purpose, it is said, of the distinction between state and government 
is to emphasise the limitation upon the latter as to act that it pays proper 
regard to the end for which the state may attain the maximum satisfaction of 
their desires. The expedients of limitation, the a written constitution, a bill of 
rights, the separation of powers, and so forth-are .all methods which ex- 
perience has suggested to prevent abuse of the state’s sovereign power by the 
government which acts in its name. For .every government is composed of 
fallible men. They may deliberately exploit the authority they possess for their 
own selfish purposes. They may, with the best intentions, but quite unreason- 
a;bly, mistake the private interest of a few for a well-being 'of the whole com- 
munity. They may be ignorant of the position they confront, or incompetent 
in handling it. Circumstances such as these have occurred in every political 
society at some period of its history. The value of the distinction between 
state and government is the possibility it offers of creating institutional mecha- 
nisms for changing the agents of the state, that is, the government, when the 
latter shdws itself inadequate to its responsibilities.^ 

It is necessary to observe that in the endless processes of political change 
any form of government, as it exists at a particular moment, is likely to exhibit 
features characteristic of different types, while it is moving in one direction or 
ahother.^ 

There is a distinction between the government of a state and the State 
itself. In common speech and common apprehension they aire usually regirded 
as identical, and as ordinarily, the acts of the government are the acts of tbe 
State, because within the limits of its delegation of power, the government of 
State is generally compounded with the State itself and often the former |s 
meant when the latter is mentioned. The State itself is an ideal person intan- 
gible, invisible', immutable. The government is an agent, add, within the sphere 
of the agency, a perfect representative ; but outside df that it is a lawless 
usurpation' 'The Constitution of the Stale iS the limit of the authority of its 


J. laski ; The State In Theory and Proetke, p. 23. 
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28 . 7 . Classification of Governments. 

A^ording to Mdc iVhr, ^ovcrhmetlts thay be classified thus 

(1) Monarchy. Tlife monarch Is litcritlly thfc “Soje ruler”, aild tile #0M 
suggests exclusive or absolute power. 

(2) Dictatorship. The dictator, however absolute hIS power lifay seedt, 
is the chief of a ruling clique, the head man of the “party”. The transbendfeht 
authority ascribed to the Leader, Fuhrer of Duce, is a propagandi^ device for 
the eorrobOrdtioti of the dictatorial myth, corresponding td the thajesty or 
divinity attribilted to the hereditdry t!loh4rCh. 

(3) Theocracy. On tke fOfiiial Side tbaoeracy differs from dictatorship 
add from mbndreuy id that its Hedd is hoj hereditary, as in a nionarc^, dr 
initially set Op by a coitp d’etdt; as i& dictatbrsHip. the theocratic ritier is 
usually the choice of the priestly college or caste. He is presumed to be in 
some sense divinely ordajned, the ;vice-gerent pf God. Theocr^y , can exist 
dlsd as ad Ovet-alt ailthbrlty Ufid^r which the soyereighty of the temporal ruler 
is limited by its subotdjddtidh to the fidal direction of the theocratic head. 

(4) Limited MdM'rch^. ThO mOre limitatidd of monarchy does not 
make democracy, hfdharctties are dedriy always limited by some constitu- 
tional conditions. The limits set Oh the power Of the monarch inay, howevqr, 
be in the interest df the rtlling cldss of ddniinant group. Only when the 
monarcy is sd limited that the monarch does ndt directly intervene ih political 
decisioits, and thesC decisions are made by the elected representatives of the 
whole people, do We arrive at democracy. Then the king “reigUs” but does 
ndt rilte, as in modern Ehgiaila, Whete he Serves as a synabol ofiihily and as a 
kind df honorary preSMetit who is diitside the political areng. This kind <n 
democracy differs, hoWevCr, ftohi thb tepubOcan kind in that the monarch, as 
the “fountain of bottot”, the bestd>ber of titles, the focus of p court, and thb 
apex of a prestige structure, dresUp|lose$ the Operation of a class-system that is 
formally negated by the repuofic. 

(5) Reptfi>.iic. The historical ahtitKesis bf republic is ntonarefiy, and the 

term “reimbTic” hds Been tathCr fteeiy applied to afinom ady kijra of st^ thH 
has no monarchical headship and has, with whatevet limiiatiods, some system 
of election to political offices. Thus we speak of the Roman Republic, referring 
to the tijtoe after Anci^ banished her kings while remainteg strongly 

opgaret^l, t^ ^viei Rppiibucs,^ or the republics of L«|iB America, 
althbhgh they are in ^nem dictorstups anp poles apart from such democratic 
republicsasSwitzefIand.^anM, aqd the ynitedSitates of America. The teem 
is more sfHctly applicaBle to democratic states. The titular head of a repttbKoi 
tbe president, is elected, not hereqitaj^. in one type of republic this head; has 
mainly ccrembhiil fiii^tio^ amve tjm ^fl,ict of parttesi analogous to thole 
of a cd^tUUtibnal moparcB, Tbe.Pre^^JUt di France wusmt example, lit 
another type, represented by tjhe UniM States, tbopwsident has the ardbraiie 
task df combining the ceremonial offices of the head of the state with the 
political activities of the head of the executive. He is president and prime 
minister in one. In the United States the preshleiit is not t^tpointed by the 
legislature but by a mode of popular election. He has thus, as ehief executive. 

1. Poindexter v. Greenhow, 29 L ed 115 (198|. 
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«B itde^denoe froib the legistature, or a sort of separation from it, tfaat 
t fanifa hi contrast to the cabinet mtetn of other democracies, whether repub* 
iican or not, sneh as France and Bngiand. The democracies of Europe and of 
the British ^mmpnweaith of Nations have generaily adopted some kind of 
cabinet system ; the countries of Ldtin America have fbiiowCd, at least formaity, 
the *‘presidentiai system” chaiacteristic of the United States. 

(6) Capitalist Government. “Capitaiist” is used here as antithesis to 
“socialist”. It does not mean government on behalf Of a capitalistic class— ati 
attribution that may or may not be justified according to the conditions. It 
does mean a govetnthent itte activities of whibh ate iA pari deteriniiied and in 

the sdbStantini pteseAce Of private econbniic entetprise. The 
distihctiod between capitalistic government aud sOctaltsi govetumerit is a matter 
of degtee. A government is here named socialist hot because the party ift 
power is sbcialistieaiiy mirided — it will still be capitalistic if it hieets the above- 
mentioned condition — but because the control of government over the ecohomic 
life goes so far as to involve the public ownership • and direction of the main 
instruments and agencies of production. Practically all modern capitalist 
governments are soclo-capitalist, in the sense that private economic 
enterprise is to a considerable but greatly varying extent supervised and limited 
by them. 

(7) Socialist Governihenl. This fohd bf go'Veriliitent, as abOVe defined, 
may also bs more or less inclusive. Whife ekercisidg ownership <>vet the 
means of production it may admit the private ihcehtlvh of d graduated wage- 
and-salary scale and leave the distribution of .economic goods to be determined 
by cohsiimel deihands ana the variations of consumer incomes. It may also 
aflow private trading enterprise on a larger or smaller scale. The most inclu- 
sive rat|Mc df socialist government would fully organize distribution as well as 
pipdiidiidli, appoctiQntdg goods on the basis of needs rather than of economi- 
cmly eValbiied services. Sodalism then becomes communism, in the proper 
sehse of thdi word. Cdnutiu^ra, so understood, has been tried only in small 
reUtiveiy Isolated communities. 

Bihce thje ddveht df t^^ ConsUli^ion, tbe State action fmust be directed 
towards ditaihiltg the ^ddls set out ih Part IV of the Constitution which, . when 
achieved, would permit us to claim that we have set up a welfare State. Article 
38 (1) eajoina the State to strive to promote welfare of the people by seebring 
and proiecti^ as effective As it may a social order in which justice social, 
economic iind political shall inform aH institutions df the hational life. In 
partiod^r the Stnte shall strive to minimise the inequalities in income and 
endeqvom to elimioate idfeqbalhies in status, facilities and oppdrtunities. 
Article 39 fd) enjoins a duty to «te that there is equal pay for equal work for 
both mn and women and this dinective should be understood and inter- 
preted in, thq light of the judgment of the Supreme Court in Randhir StngH v. 
Union of bidia.^ 

relevant poosidemtions Arc the some, persons holding identical 
posts vuM 6n tfegted., differently in , the mUtter of their pay merely 
bedbumiPy l&aff to different depnetmedta. If that cannot be be done when 
they afe.i%|KVice, pap tiiat be done duribg their retirement ? Expanding this 
prineiplii jggnqancpim^ntly say that if pensioners form a class, their compn- 

rt|anM tpoy wffbfent foemida nffdrdmg unequal treatment solely on the 
grdoM igniaqina reticed earlier and some retired later. Article 39 (e) lequiiea 

1. flMl) I* ^ 618 : 19»SC 879. 
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ai«lcluMreiioft^t«*« »«^J™^i»j ,„ thoir a«o or roSj 
economic c“!*^^;ohin the limits of its ecoao/aic capacity and 

Arrioto 41 <-“«•'« ‘^SSv. irav, “on for scourio* «» 7i»ht to wort, “ 
^vetopmeot, to o*®**. .. ^res of unempioymeot, oM age, sktoess 
education ami to PWi**' S“ „,“"d want. Article 43(3) require, 

uS'^re «?odSa“m to Secure aBongrt other tblngr full cnJoyBcnt of leisure 
and social and cultural opportunities. 

The oath to be pursued by the State is to set up a Sovereign, Socialist, 
Secular, Democratic Republic, ^xpression ‘socialist’ was intenbonally intr^u- 
ced in the Preamble by the Constitution (Forty-Second Amendinent) Act, 1976. 
In the Objects and Reasons for amendment amongst .other things, ushering 
ih of socio-economic revolution was promised. The clarion call may be 
extracted : 


“The question of amending the Constitution for removing the di- 
fficulties which have arisen in achieving the objective of socio-economic 
revolution, which would end poverty and ignorance and disease and 
inequality of opportunity has been engaging the active attention of 
Government and the public for some time 


It is, therefore, . proposed to ameqd the Constitution to spell out 

expressly the high ideals of socialism... to make the directive 

principle more comprehensive ’’ 

What does a Socialist Republic imply ? Socialism is a much misunder- 
stood word. Values determine contemporary socialism pure and simple. But 
it is not necessary at this stage to go into all its ramifications. The principle 
aim of a socialist State is to eliminate inequality in income and status and 
standards of life. The basic framework of socialism is to provide a decent 
standard of life to .the working people and especially provide security from 
cradle to grave, t^is amongst others on economic side envisaged economic 
equality and equitable distribution of income. This is a blend of Marxism and 
Gandhism, leaning heavily towards Gandhian socialism. During the forma- 
tive years’ socialism aims at providing ail opportunities for pursuing the educa- 
tional activity. 


After the education is completed, socialism aims at equality in pursuit 
of excellence in the chosen avocation without let or hindrance of caste, colour, 
sex or religion and with full opportunity to reach the top not thwarted by any 
considerations of status, social or otherwise. But even here the less equipped 
person shall be assured a decent minimum standard of life' and exploitation in 
any form shall be eschewed. IThere will be equitable distribution of national 
cake and the worst off shall be treated in such a manner as to push them up 
the ladder. Then comes the old age in the life of everyone, be he a monarch 
or a mahatma, a worker or a pariah. The old age overtakes each one, death 
being the fulfilment of life provid ins freedom from bondage. But here socia- 
lism aims at providing an economic security to those who have rendered unto 
society what they were capable of doing when they were fully equipped with 
their mental and physical prowess. In the fall of life the State shall ensure to 
the citizens a reasonably decent standard, of life, medical aid, freedom from 
want, freedom from fear and the enjoyable leisure, relieving the borbdom' and 
the humility of dependence: in old age. Tbisiswhat Artidle 41 idins' vfhpn it’ 
enjoins the State to secure public assistance in old age, 'Sidaies8 and disaMemmt 
It was such a socialist State which the Preamble directs the centres of power 
Lei^tive, Executive and Judidary to strive to set «P; • ' 
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. To Mme extent this approach will find support in the judgment in 
Minerva Mills Ltd. v. Union of India,^ speaking for the majority, Chandrachud, 
C. J. observed as under : "This is not mere semantic. The edifice of our 
Constitution is tubilt upon the concepts crystallised in the Preamble. We 
resolved to constitute ourselves into a Socialist State which carried with it the 
obligation to secure to our people justice— social, economic and political. We, 
therefore, put Part IV into our Constitution containing directive principles of 
State policy which specify the socialistic goal to be achieved." 

Bhagwati, J. in his minority judgment after extracting a portion of the 
speech of the then Prime Minister Jawahar Lai Nehru, while participating in a 
discussion on the Constitution (First Amendment) Bill,, observed that "the 
Directive principles are intended to bring about a socio-economic revolution 
and to create a new socio-economic order where there will be social and econo- 
mic justice for all and everyone, not only a fortnnate few but the teeming 
millions of India, would be able to participate in the fruits of f^reedom and 
development and exercise the fundamental rights. It, therefore, appears to be 
well established that while interpreting or examining the constitutional validity 
of legislative/administrative action, the touchstone of Directive Principle of 
State Policy in the light of the Preamble will provide; a reliable yardstick to 
hold one way or the other.” 

(8) Unitary Government and Federal Government . Federal government 
differs from unitary government in that the former has no single focus of 
authority to which all political decisions are finally referable. In a federal union 
the constitutent members continue to be states, in the sense that they retain 
certain sovereign rights. Thus in the United States of America each state 
has its own courts and its own criminal laws beyond which there is no appeal*. 
Under federal government there is a double citizenship, a citizenship of the union 
as a whole, possessed by the people of the constitutent states, and a citizenship 
of each constituent. The citizenship of the whole distinguishes the federal 
union from a mere alliance or confederation of states. The citizenship of the 
part differentiates it from a unitary state. Within - the United Kingdom, for 
example, Scotland may have a Local Government Board, but administrative 
devolution of this sort involves no separate citizenship. 

28.8. Aspects of Government. 

The Government under the Constitution is federal as opposed to a 
unitary Government. It is republican as opposed to a monarchical. It is 
secular not a theocratic government. It is not dictorial or totalitarian. It is 
a liberal democracy. 

Normative aspects of government deal with such abstract questions as 
justice, equity, equality. Through these, men define their lasting values, their 
ideas of right and wrong. Normative theory represents, therefore, certain 
speculations about those aims and activities of government which embody the 
centritl values and ultimate ends of a political community ; it defines political 
le^timacy. 

' In contrast, structural principles are those which deal with the arrange- 
ments and instruments involved in governmental decision making. Of course, 
we they are related to normative is.sues insofar as the form of a government is 
seen as a means of attaiatug the ends of society.* 

V 

1. (1981) 1 SCR 206 : 1980 SC 1789 ; D. S. Ntkora v* tMon oftndk^ 1988 SC 139. 

2 imtrm^iiMBH0^owdlao/:SstUi 
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The nomiative as8^f|gi|>tioi9 is flat a W cppipost^ of jndivi' 

4 )ials or groups with ap equal right to be respccseqted, strueiurqUy, it is 
assumed that a government must reflect proper representatiPP ; the b^ayioral 
assumption is that competatiye conflipt between the members of the social 
system renders representative forms necessary. This system therefore displays 
the following characteristics : the unit of which the social system is composed 
is the individual ; the ends of the individual gre maximized ; the stfuctufe of 
government is organized in such a way that a plurality of ends is maximized ; 
the decisions of government, by maximizing a plurality of ends, maintain 
balance or harmony in the social system ; and the -principle of legitimacy is 
equity.^ 

There is another concept of Government alternative 'to the liberal 
democratic one. It implies a role for gpvernmtot, which directs socjefV toward 
higher ends. ' Evolutionary in conceptron, it' stresses the role of the cOmmupity 
over and against the ro{e of' thfe individual. Althbugh modern' .organic 
conceptions elevate man to a central positiori, they emphasize fljaf the com- 
munity is the instrument of HIS 'perfection ; sUch vIeWs are 'endemic ip 
revolutionary governments, whi^h see fhem&e|ves as the iostriimeitts of 'social 
transformation. 


‘Government is the iP^tfUmept by fpepns of which chapge is produced in 
the social system The pifr|)bses apq h^jects qf spclj chapge are defined bv 
government* The orgapizatipp of governm.cdt ^i-lf depend op th^ pest fheans 
^o accomplish tbese purppses. The adtiyities of goyerpmeht ' wi]l include 
Wbateyef sypolic manipulation through education, c'ommpoications ihedip, etc , 
ts necesary to affect both tpe content and of policy decisiop makjpg 

pursuant to epUnges in tpe social system.*^ 


w.». Political Power — Division ojf. 


Since the time of Aristotile, it h^^ |>CCP generajly agreed that political 
power is divisible into three broad categories. There is, first, the legislative 
.power. It enacts the general rules of tpe society. It days down the principles, 
by which the members of the society must set their course. There is, secondly, 
the executive power. It seeks to apply those rules to particpjur sifuatiops ; 
where, for instance, an old Age Pension Law has been enacted, it pays but 
the specified sum to thbse entitled to receive it. There is, thirdly, the jiidicial 
power. This determines the manner in wHibh the wOrk of the executive has 
been fulfilled. It sees to it that the exeitise of executive authority conforms fo 
the general rules laid down by the legislature ; it may, as iq Ex parte O'Brien, 
declare that the particular order issued is, in faejt, ultra vires. It sett|es also 
the relationship between 'btivafe citizen^, on the h^d, end Vetweeddfi^bs and 
the govenimeiit upon the bther, wHere the^e gtyd ylse to bybbiehilf wbkh do bb't 
adpiit of solutioi} by a^teefh'ent.® • - 


It is believed to be one of thp Chief merits of the American systetq of 
Constitutional Law that all the powers entrusted to government, whaKTktUfe 
or putjopal ^re divided iptP thf) gROfI tpp pfjtpptjye. the 

legl^lilivie and Ihe jud|cie|.* 


1. International Encylopedta 0 / SepM Se/MrrS^VoL p. 2fe. 

2 . Ibid, p. 217. 

S. \Mkl tGranunerofPelltlet,p* V6. 

4. Kttboum V. TkoifOUinilM Wl Mi : <• L id IW.' 
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distinction between the three powers of the State must be 
— \ w ihe’dAttr-hie'df thdwjartutoh <rf ^omta • 
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• Swi Ac 4e^l point 9f ym, govpfpRWrt WX If? as Ae 

ejarcSi^.ceftoiftrwvwrWi <M/ ojf .fIvWS 

SSSSiSw^Scw^ iWbfif p;ivf»^ 9r(?Rtpoi;»Mow 

and the*regulation of ^ aq4i^t|« JJS jP§fJS- 

of this structure, are defined by the constitution and also by the law which also 
meiribefelo somei extent,- the mode in which these powers are to-be exercised 

orthesedulies'aretobeperforibed.i* ' - >- i ^ - 

exMutive can perform the leadership functions traditionally assigned fd'HM' 
fe^slature. Sc^nd.!* foffin!mnoe,^o foqeig» 

policy and defen(» • • • -• * *- 

albbit sttbOrdltetb, 

t^ds to be increasingly one-sided. Hf thtf'pWiticttl systems that- hal''® ddopted 
* firt^^ynment lewslative scrbtitiy 'itf of no SignlfidaOee 'and- this' is 

^5yallv?h?cS?i? all ^ systeWthdt hate a Strbtag. disfciplined > party 
s'jSS Oaly in the United StaWS does the-legislattii'e wmlttoe »» Jav« 
ielv independent power of legislative scrutiny and initiative, l^tn'so, ©<m- 
SressiSnannitiative tends to be limited to scrutiny god amepijment of propofs^ 
already submitted by the executive.” 

' The execdtive power in ’turp is often dUferoptiaM into two sepa^e 
functions the so-called political and the so-calfed ^iJmimsUative funcuon. Jp 
former are usually rrferrcd certain pets which are aifloed at thff ^tocuon of 
SfiSation S are therefore politically important.^they ari perfprmed by 
tttS adminisUative organs, such as the hea<l of Stg^ and th? 9l>*ef of 
f^dminStive departments. These acts, too* are ^pts of executipp ; by 
these acts”Too, general legal norms are executed. df these wU are left 

S^irtotte discretion ^ the expeutiye organs, no amount of discretion 

largely to the piwr w I fyom jts character of a .law- executing 

i‘^'^‘’SioTdiniytbWr^^^ 'W Reacts w^iich 

A<^. -^ordmgy tw ^jE dUferentiation of ^bc cxeoutive pojver wto 

executive ^ncral m norms ^n’ ^jqistrative' Ruction has, tfierefo^e, 

.rnisW dwijwte the whole 4oSata of tU exeejfUve Bowe. w 

ii 4ytki iatratton. 

. ftpptiopofcre? 

vT—?fr i 

an MOCUtiVe or a judicial function. 

1 Helibunr • I«iw of fi«»fsW,>Vol.‘«<»fl««di*arah(lt • 

1 . Haitoiiry . lmwm •/ ^ 
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From a functional point of view, there it no essential diffbrence between 
these norms and “laws’* or statutes (general norms) created by the legislative 
body. The general norms created by the legislative body are called “statutes’* 
in contradistinction to those general norms which exceptionally^ an organ other 
than the legislative body the head Of State or other executive or judicial organs, 
may create. Tbe general norms issued by organs of the executive power are 
usually not called “statutes” but “ordinances” or “regulations.”^ 

It is only as an exception that the organs of the executive and judicial 
powers create general norms. Their typical task is to create individual norms 
on the iMsis of general norms which arc created by legislation and custom, 
and to put into effect the sanctions stipulated by these general gnd individual 
norms. 

28.10. Article 12 — Meaning of State 

Art. 12 of the Constitution gives an inclusive definition of the word “the 
State” and within these words of that Article are included, (i) the Government' 
and Parliament of India, (ii) the Government and the legislature of each of the 
States, and (iii) all local or other authorities. These ‘are the only authorities 
which are included in the words “the State” in Art. 12 for the purpose of Part 
III. Then follow the words which qualify the words “all local or other 
authorities- within the territory of India” or “under the control of the Govern- 
ment of India”. 

28.11. Local bodies — meaning of 

A proper and careful scrutiny of the language of Section 3 (31) of the 
General Clauses Act which defines the term “local authority suggests that an 
authority, in order to be a local Authority, must be of a like nature and charac- 
ter as a Municipal committee. District Board or Body of Port Commissioner 
jiossessing therefore many if not all, of the distinctive attributes and characte- 
ristics of a Municial Committee, District Board or Body of Port Commission- 
ner, but possessing dbe essential feature, namely, that it is legally entitled to or 
entrusted by the Government, with the control and management of a Munici- 
pal or local fund. The authorities must have separate legal existence as' 
corporate bodies. They must not be mere governmental agencies but must be 
legally independent entities. They must function in a defined area and most 
ordinarily, wholly or partly directly or indirectly, be elected by the inhabi- 
tants of the area. Next they must enjoy a certain degree of autonomy with 
freedom to decide for themselves questions of policy affecting the area admi- 
nistered by them. The autonomy may not be complete and the degree of 
dependence may vary considerably but, and appreciable measure of autonomy 
there must be. They must be entrusted by statute with such governmental 
functions and duties as are usually entrusted to Municipal bodies, such as those 
connected with providing amenities, to the inhabitants of the locality, like 
health and education services, water and sewerage ; town planning and develop- 
ment, roads, markets transportation, social welfare services etc. etc. Broadly! 
they may be entrusted with the perfofmance of Civic duties and functions which 
would otherwise be governmental duties/functions. Finally they mnst have the 
power to raise funds for the furtherance of their activities and the flilfilment of 
their projects by levying taxes, rates, charges or fees. This may be in additim, 
to mon^s provided by Government obtained by borrowing or otherwise. What 
is essential is that control or nmnagement of the fund must vest in the 
authority.* 

1. Kriion ; Omerai Tbiqty </ Lew and Slats, p. 357. 

2. VMm ef Indie v. /eta, 1911 SC 950 (952). 
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In Municipal Corporation of Delhi v. Birla Cotton Spinning A Weaving 
Mill* Delhi, ^ Hidayatuilah, J., described some of the attributes of local bodies 
in diis manner : “Local bodies are subordinate branches of Government 
activity. They are political 8ub*divisions and agencies which exercise a part of 
State functions. ^(As they are intended to carry on local self-government the 
power of taxation is a necessary adjunct to their other powers). They function 
under the supervision of the Government”. 

In Vallfibhai Muljlbhal Soneji v. State of Bombay * one of the questions 
was whethre Trading Corporation was local Authority as defined by Sm. 3 (31) 
of the General Clauses Act, 1897. It was held that it was not, bemuse it was 
hpt an authority legally entitled to or entrusted by the Government with, control 
or management of a local fund. It was observed that though the Corporation 
was furnished with funds by the Government for commencing its business that 
would not make the funds of the Corporation (local funds). The Delhi Deve- 
lopment Authority was held to be a local Authority.* 

28.13. Control of India— meaning of. 

The local or other authorities which are mcluded within the words 
“the State” of Art. 12 are of two kinds, namely, (i) those within the territory 
of India, and (ii) those under the control of the Government of India. Thera 
are thus two qualifying clauses to “all local dr other authorities”. These clauses 
are (i) within the territory of India and (ii) under the control of the Govern- 
ment of India. It would be gramatically wrong to read the words under the 
control of the Government of India” the qualifying the word “territory”. 
From the scheme of Art. 12 it is clear that three classes of authorities are meant 
to be included in the words “the State”, there ; and the third class is of two 
kinds and the qualifying words which follow “all local or other authorities” 
define the two types of such local or other authorities as already indicated 
above. Further all local or other authorities within the territory of India in- 
cluded all authorities within the territory of India whether under the control of 
the Government of India or the Governments of various States and even 
autonomous authorities which may not be under the control of the Government 
at all. In contradiction to this the second qualifying clause refers only to such 
authorities as are under the control of the Government of India and so the 
second qualifying clause must govern the word “authorities”.^ 

In Ramamur thy V. Chief Commr. Pondicheri,^ it was contended that the 
words “under the control of the Government of India” did not qualify the word 
“authorities” therein but qualified the word “territory”, and all that was 
required was that the territory even if it was not the territory of India should be 
under the control of the Government of India, and if the territory was under 
the control of the Government of India, all local or other authorities in such 
territory would be included in the word “the State”. The contention on behalf 
of the respondents was that the words “under the control of the Government of 
India” qualify the word “authorities” and not the word “territory” and the 
relevant part of Art. 12 on its true interpretation would read thus ; “all local or 
other authorities under the control of the Government of India.” 

1. (1968) 3 SqR261 (288) : 1968 SC 1232. 

r (1964) 3 SCR 686 : 1963 SC 1890. 

3. VtOon of India v. /ate, IMl SC 950 (9^2). 

4 pJSmnyrAyy.aaef Commr.,Vm9C 1664(1468). 

3. 1963S.C1464. 
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control of the Government of India wherever they may be.’’ 
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)A'pPvely‘exb6ttt«va' or-iAdhltfaitttrMlvb aulB^^ity-ohn alwh^s be-tfirdoMld 1^ 
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hh^fd a^^t^iiited thb^^ttthbr)^^aiid'‘4ttay4be p^Ag^it-icid nuiy hhye the-rli^ht to 
take disciplinary action agklhM* Ibln WtkiiA'ovcnItMtttiM." Kds^notdpbn'tOithe 
Government of India to control the function of a quasi-judicial or judicial au- 
thority and direct it to decide a particular matter before it ha a partkiular \vay. 
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quasi-judicial authorities functioning in territories administered by the Govern- 
iment of ladniibbt oqtside Ae terfip^qr qf Jtodia aaqqpt pe.sqidttPibpqtof^orities 
>Ho4errthc^ qqntrpl pf the, Goyerqiqpqti,®!: Ihd»a F/tbln. thq. meapiflgrftf A«l,c,i;2 
'«nd)i therqforq, would not apply to such autjborities functioning quttide 
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fthnquasii-jadktal autlnritiy wie» owtsidd the territorth of Rtdiailadd thciftipreme 
*G6wt<hehlr.tbatiif itheiauthdiity^ woie afia» eicoMtiive'ai.admiilslralivf inattue, 
Ma writ ooiriddlavo lieelbiMiiedt'tDithAGovteraBQnb nd iliidia.'idkaBtifgithMii'ito 
'.•glvhoafibctr'toi-the ^decision afu thn. Cquntichyiitfae ebeceise lOf ihiuipobreihiof 
ipontNll Dover abei hnthdril!y)Oiitobteitdbt.-tarritory .of nlndla.1 1 / But na^iau^io- 
rity in that caBfidwU to qmnirijiidisthl&dmlbaiityivsoaititD hM^atpiofledare.MW 
not possible and if the orders or directions could not be directly enforced 
a^inst the authority in Pondichei;ty,jfhfeq^r^ld*rbft^^^^^ This 
clearly implied ttot tlw quasi-judicml nfifrtW%ffllilfP“Vol of 

the Government of India like an , ' 



1 . Jbanamwrthy V. " 

2. 1962 SC 797. 

3. 1468. 
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iS^ifaffialwMr/^l v. Comn^MiqMf 

challenged the order of the Chief Commissioner of Pondicneiry 
^:eili^^s\the<)H>pellate wnthority Aindei^. tfih Motoo Vehidlea Act ai|d ithei Supreme 
(S^tt^heM tMt' nO'Wsk coukl-beissutdi under Article ..32 ihad'Wtth.ATticle .12 
ltgaidllUbiS'quaei<|iidioial ^authority, omtside.fthe i territory . of ladia>eiven though 
^ak ttOther might have- been; . appointed, by ‘ kha Oo vei;nnieat of . India, . might 
l|pS'l^d‘by thnOovemmenCiof India..>or.!t!lie Ooiveenment of India might have 
the 'pieWer of disciplinary action agaidst it. ‘ 

the order under challenge was passed, no writ would issue when after Fondi* 
eheny 'had-beoonie part', of the territory of ' India, for -that would be giving 
refrbsMiotive operation to the Constitution for this purpose which obviously 
could 'not as done. ‘ 
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Judiciary nut included itt State 


^ wt^ ^ui^ested that disprimin^* 
ekpcutive or. eveii the jutlici'ary 



tde;fji.cts,aild fiirdHiiuj^pces of 


jpdiqial ^^eOision m]iiit 'Aeces^riiy depeihB' on 
.Cp, particular dase pnd 'what Aiay _ supe/ftcrdlly 



o/Af.F,® it was held 

ment then 
right claimed 

Article 32^^ of theCoqrstttutioo for .the:«nfi>reem 0 nt .of tbpt rrght notwithstanding 
the adjudication of the Civil Court could not be entertained. 

Tte-arwmVnl tljajj jt^ipiinpugnt^ gtdgr thc.,;p^jtjcmej|;s 

under Art- iiWA(A)> # b^<*(;povf ct^Jete. pjjpopception . ^ut the, true 
Mluro.iaodicbfnac^r;.pf juj^pjal iPtpwg?, apd of Judins^ decwjiw , Wh?p u 
Judge deals with matters, prp)icltt>, hup, fpr hi® adjpdxrSMon. 

decides questions of fact on which the parties are at issue, and then applies 
the'* fddVtttai 'MW to ldie>'8nid'fo(ks. -''Whethbr'tlle findings of fact tecoikled by 
thb'Judgo ale' fight or wrodg^rond whether the- coueluakin of law 'drawn by 
*<frbm'ttny“ iiiiftnmtty,J<catt be odisidefed and 'decided if the pa^ 
lQ>y'flij»'itceisiMiiof Ute* JiidM> takes tiie'datier «p before the ApfMtete 
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parffMibtougit %hfoi<»-4He^ebUrt)dttl' aotbifig't»ore. <lf ihis'lMsic 
gntl e s se ntial aspect of the judicial process is borne in mind, it would be plain 
that the judicial verdict pronounccd'by'.€ourt'Hi 'Or' 'in - relation to a matter 
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brought before it for it$ dedsion cannot be said to affect the fbndamental 
rights of citizens under Art. 19 (1).^ 

With regard to the case of Budhan Chowdhary v. Slate of Bihar*, 
Qajendragadkar, C. J. said : *ln fact, the closing observations n^tde in the judg- 
ment themselves indicate that the Supreme Court was of the view that any 
judicial order was sought to be attacked on the ground that it was inconsistent 
with Art. 14, the proper remedy to challenge such an order would be an appeal 
or revision as may be provided by law. The court said that : judicial decisions 
rendered by Courts of competent jurisdiction in or in relation to matter 
brought before them can be assailed on the ground that they violate Art. 14.^ 

In Parbhani Transport Co-operative Society Ltd. v. Regional Transport 
Authority, Aurang^ad,* Sarkar, J. speaking for the Court, has bbserved that 
the decision of the -Regional Transport Authority which was challenged 
before the court may have been right or wrong, but that they were 
unable to see how that decision could offend Art. 14 or any other funda- 
mental right of the petitioner. The learned Judge further observed that the 
Regional Transport Authority was acting as a quasi judicial body and if it 
has made any mistake in its decision there are appropriate remedies to the 
petitioner for obtaining relief. It cannot complain of a breach of Art. 14. It 
IS true that in this case also the larger issue as to whether the orders 
passed by quasijudicial tribunals can be said to affect Art. 14, does not appear 
to have • been fully argued. It is clear that the observations made by the 
Supreme Court in this case unambiguously indicate that it would the inappro- 
priate to suggest that the decision rendered by a judicial tribunal can be 
described as offending Art. 14 at all. It may be a right or wrong decision, 
and if it is a wrong decision it can be corrected by appeal or revision as may -be 
permitted by law, but it cannot he said per se to contravene Art. 

Sarkar, Shah & Bachawat, JJ. agreed with Qajendragadkar C.J, Hidayat- 
ullah in his dessenting judgment had said : — 

“To begin wit^ we have the definition of ‘State’ in Art. 12. That defini- 
tion does not say fully what may be included in the word ‘state’ but, although 
it says that the word includes certain authorities, it does not consider it 
necessary to say that Courts and Judges are excluded. The reason is made 
obvious at once, if we consider Article 13 (2). There the word ‘State’ must 
obviously include ‘Courts’ because otherwise ‘Courts’ will be enabled to make 
rules which take away or abridge fundamental rights.^ 

These provisions show that it cannot be claimed as a general proposition 
that no action of a Judge can ever be questioned on the ground of breach 
of fundamental rights. The Judge no doubt functions, most of the time, to 
decide controversies between the parties in which controversies the Judge does 
not figure but occasion may arise collaterally where the matter may be l^ween 
the Judge and fundamental rights of. any person by reason of the Judge’s 
action. It is true* that Judges, as the upholders of the Constitution and the 
laws, are likely to err but the possibility of their acting contraty to the 
Constitution cannot be complete!^ excluded. In the context 'Of Articles 14, 


1. Nareik v. Stole of MaharoBitra, 1967 SC 11. 

2. 19SS SC 191. 

3. Nmesh v. State of Maharashtra, 1967 SC 11 (13, 14), paia 47. 

4. 1960SC801. 

5. NareBt v. State of Maharashtra, 1967 SC 11 (14). 

6. J»ML, p.28. 



28.t6. ' Staie and FMple 639 - 

15 (1) (b) 19 (1) (&) aD<l (<1) >1 Is easy to visualize breaches by almost any 

one including a Judge. ^ 

18.16. Corporation when agency of government. 

Corporations are frequently used by the government as public agencies 
for carrying on certain lines of governmental activity. It is not always easy to 
ascertain why the corporate instrumentality is adopted for these functions 
rather than setting up another department of government. But it has been' 
found that a corporation may more readily apply effective business methods of 
management. In a corporate public business it is more likely that the executive 
will be able to focus their energies on new and unpaid methods of attaining' 
results.^ In England also there are public corporations which control the public 
industries and services.^ 

So far as India is concerned, the genesis of the emergence of corporations 
as instrumentalities or agencies of. government is to be found in the Government 
of India Resolution in Industrial Policy dated April 6, 1948 where it was stated 
inter alia that “management of State enterprise will as a rule be through the 
medium of public corporation under the statutory control of the Central Go- 
vernment who will assume such powers as may be necessary to ensure this”.- 
It was in pursuance of the policy envisaged in this and subsequent resolutions 
on industrial policy that corporations were created -by government for setting 
up and management of public enterprises and carrying out other public 
functions. Ordinarily these functions could have been carried out by govern- 
ment departments through its service personnel, but the instrumentality or 
agency of the corporations was resorted to in these cases having regard to the 
nature of the task to be performed. The corporations acting as instrumentality 
or agency of government would obviously be subject to the same limitations in 
the field of constitutional and administrative law as government itself, though 
in the eye of the law, they would be distinct and independent legal entities. If 
government acting through its ofiBcers is subject to certain constitutional and 
public law limitations, it must follow a fortiori that government acting through 
the instrumentality or agency of corporations should equally he subject to the 
same limitations.'* 

The tasks of government multiplied with the advent of the welfare state 
and consequently, the framework of civil service administration became 
increasingly insufficient for handling the new tasks which were often of a 
specialised and highly technical . character. At the same time, ‘bureaucracy’ 
came under a cloud. The distruct of government by civil service, justified or 
not, was a powerful factor in the development of a policy of public adminis- 
tration through separate corporations which would operate largely according 
. to business principles and be separately accountable.^ 

The public corporation therefore became a third arm of the conduct of 
basic industries through giant corporations is now a permanent feature of 
public life.* 
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The Constitution was framed on the theory that Itfliitdttoh ahbtHii’tfxiSt 
on the exercise of power by the State. The assumption was that the State alone 
was competent to wield power. BVH'thte' dfnbblty'ahd 
lity is one of freedom from arbitrary restriction and discrimination when* 
ei^t'hnd' boWftvet' inifeoiSd.*'' ThS'‘*CMhst!rtftJOT’'thififott; i^herever 

ndssibf^. c^obstr^ih as'^tb ddbly td' diftOltoHbn 6f Bdweii' agaitait 


phMIc cd^pdVaiibn a'ct^ktioA bf thl'SllHb is'sdbjem ttV IHi'bdntstiitatfdnaA 
llihilktib'n'^s tfai Smtd usblf.' Wti pVr^dndidbhi! of uiii ate ti^bi hhihdfjr, tfnit 
th&’dbr^ratiod is created 'by Stdi^/dhd.tne'ixKtbhc^ 6f jib'wfcf'fn thb^dbit^'Hi- 
tibh'ldlhvadethecbhsfihitibnaf'fighf'bfindivlddiil.i' ' > ■ ' - >'> < 

28.20. Statutory Authority. 


A corporatipjit w^y cr^alp^ >*> of two ways. U way ^e either 
eswbbsbed ^y ,6f incorporate a law spch as the Contpqnjps Act, 

1?4(5. yjiere ^ cofpprajtion is wholly contrplie fty Oov^rqtqppt oof oafy in 
its pojlicyTni?.Kwg <0 caryyi^ pqt tltp fupcjipqs eatrpsted ^p if by tjte 

lasiTies^aWwO'ng it Uf l?y 9harwr ftC its e« 9 *‘Pbrattop, Ut'ere cqp ,be no dppbt 
that it wpuAd he ap insiupicp/ality or agepcy of povpfpihpot. bw ordinafi^y 
whprp a corpQrat;on ^ e^|blishcd Jby Statutp, it is autpqqmops ip its working, 
si^jppt opiy fo p prpyisi 9 P, cjften jiw^y mpde. ^hJ\t it siha|li> ^ .bound by any 
diretjob^ ^|iat way bf is^tie tfbsn timejtp time jby |Goyennin«^t in respect of 
pp{i^ matters. $p 'a][so a corporaiiop incoQSprpte under fgw is managed bV 
a board bf djtaetors or cpnnpiitees ^ mapagerpient in biqcor^Aance with the 
pcovisipns pjf the statute upder whiph if is incorporated. When qoes sucb a 
cprppratiob become pp m^rum^tality or pgeney of .government ? Is;, he 
holding of idle entire share capital'pf the porppration by ppvernmeqt enough or 
is i; necessary tna; in addition, there shpuld be a certpin amount of direct 
cohtrpl exerqise^ by Covecpinen; and, if so, ,wha; spou;^ be the nature of such 
cQQtrp; ? ^ho^d ^e fupptjons yrbich the eorporation is charged to carry out 
posseM any partiqujFpr pharaqter^slic pr feature, pr is the nature qf (be functions 
immaterial t hipw, .pm tn^ i$ clear ,tuat if entire share capital of the 
corporation is held by Government, it would go a long . way towards iffffkatiag 
that the corporation is an instrumentality or agency of Government. But, as 
iSjQutte oftfiP t)ffi oasf, n p^rpwpb b» AWnfe;?ay have no shares 

pr sbafehwd®/®* fP', wbiqh ease it wpuld be a jetevapt faomr to iPpnsider 
whether .the administration is . in (be hap(d».<W abf?Ptd of^ireafprs abp^mted py 
Qpvermneat. thpjigh this cobsidpratiop a|spffiay qo; .he deteeroihatiy^i bfiovjm 
e ,ven where the dbecfefS by Gaywiwent, th<v may. b» wntpfe* 

te)x fcep from govern wphd coptiqi ip tife W.^«r .funn^ps. 

tbpn fifp the tests .to deferm«w? whether p.cqrpflrAW oatebfcshci^ M. ftt?„Wf of 
incorporated: under law h an|insteumFma!>>y ftrageppy V vbyfirflmeW ? Jft P 
not possible to formulate an aK-incmslve or exhaustive test wAich would 
adcNtuiitely unswerttlwqueiitioii. .There fe my .cut ppdilswd /orm^fei jwhich 

woutiMov^ithe.^rect^divisipnipfippspqratiQfisihstw tbow v<dMebMe.iinstrp^ 
mentalities or agencies of Government and those which are not. > I, .i.j,, , 


28.21. Tests. 

It may, be possible to say that’ where t^ 
is so much as to meet almost ent^ ,ejtP|BiyI^V^^ of 
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alilEblrd sodie itedicatioii of th^ cotj^atiob bting Ittipregnated with govern- 
ntetatal Marketer. where ^fiWAiclkl d^^i^ahee is aot so extensive, it may 
not by itsielf, without abythinfe inore, render the toi^dration an instrumentality 
or 'agency of 'ijowmmeht, for xhetfe arc mahy ’priVafte institutions 'which are in 
rec^t of finah^ial assis^nde frdin the State an'd diereN on that account they 
cannot be classified as State agencies, ^ually a there flndihg of some Control 
by the State womd not be determinative of the cihclstioh “Since a State has 
considerable tneasure of control under its police power ovCr all types Of business 
Operations.*’ “a finding of State financial suppWrt plus an unusual degree 
Of control over the manageihent aind policies ihight lead one tO characterise an 
operation as S'tate action”.^ So also fhe existence of deep and peWasive Stkte 
control may alftord an indication that fhe Corporation is a Stale agency or 
instrumentality. It fhay also be a reliant faetdr to consider whether ih'e 
corporation enjoys monopoly status which is State conferred or State protected. 
There can be little doubt that State protected monopoly status wOuld be 
highly relevant in assessing the aggregate weight of the corporations’ ties to 
the State.* 

There is also another factor which may be regarded as having a bearing 
on this issue and it is whether the operation of the corporation is an important 
public function. It has been held in the United States in a nurnber of cases 
that the concept of private action must yield to a conception of State action 
where public functions are being performed.^ It was pointed out by Douglas, J. 
in Evans v. Newton,* that “where private individuals or groups are endowed 
by the State with powers or functions governmental in nature, they became 
agencies or instrumentalities of the State’’. Of course, with the growth of the 
welfare State, it is very difficult to define what functions are governmental and 
are not, because, as pointed out by Villmer, L. J., in Pfizer v. Ministry of 
Health,-' there has been since mid-victorian times, a revolution in political 
thought and a totally different conception prevails today as to what is 
and what is not within the functions of Government”. Douglas, J., also 
observed to the same effect in New York v. United States.^ “A State’s project is 
as much a legitimate goverumental activity whether it is traditional, or akin to 
private enterprises”. 

18.18. When Corporation— Instrumentality or agency of State. 

'it would be a relevant factor inxlassifying the corporation as an instru- 
mentality or agency of Government.'' This is precisely what was pointed out by 
Kfathew, J., in Sukhdev v. Bhagatramf (supra i whe^e the learned Judge said 
that “institutions engaged in matters of high public interest or performing 
public functions arc by virtue of nature of the functions performed government 
ageacies. Activities whidi are too fundamental to society are by definition 
too imporant not to be considered government functions.”. 
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There are several factors which may have to be considered in determining 
whether a corporation is an agency or instiumentaUty of Government. Som^ 
of these factors may be summarised as : whether there is any financial assis> 
tance given by the State, and if so, what is the magnitude of ‘such assistance, 
whether there is any other form of assistance, given by the State, and if so, 
whether it is of the usual kind or it is extraordinary, whether there is any 
control of the management and policies of the corporation by the State and 
what is the nature and extent of such control, whether the corporation enjoys 
State conferred or State protected monopoly status and whether the functions 
carried out by the corporation are public functions closely related to govern- 
mental functions. This particularisation of relevant factors is however not 
exhaustive and by its very nature it cannot be, because with increasing assum- 
ption of new tasks, growing complexities of management and administration 
and the necessity ofcontinuing adjustment in lelations between the corporation 
and Government calling for flexibility, adaptability and innovative skills, it is 
not possible to make an exhaustive enumeration of the tests which would 
invariably and in all cases provide an unfailing answer to the question whether 
a corporation is governmental instrumentality or agency. Moreover even 
amongst these factors which have been described, no one single factor will 
yield a satisfactory awnser to the question and the Court will have to consider 
the cumulative effect of these various factors and arrive at its decision on the 
basis of a particularised inquiry into the facts and circumstances of each case. 
“The dispositive question in any State action case”, as pointed out by 
Douglas, J., in Jackson v. Metropolitan Edison Company,^ “is not whether 
any single fact or relationship presents a sufficient degree of State involvement 
but rather whether the aggregate of all relevant factors compels a finding of 
State responsibility”. It is not enough to examine seriatim each of the factors 
upon which a corporation is claimed to be an instrumentality or agency of 
Government and to dismiss each individually as being insufficient to support a 
finding of that effect. It is the aggregate or cumulative effect of all relevant 
factors that is controlling.”* 

Actions of Public Cdrporation to be relevant not arbitrary. 

Now, obviously where a corporation is an instrumentality or agency of 
Government, it would, in the exercise of its power or discretion, be subject to 
the same constitutional or public law limitations as Government. The rule 
inhibiting arbitrary action by Government must apply equally where such 
corporation is dealing with the public, whether by way of giving jobs or 
entering into contracts or otherwise, and it cannot act arbitrarily and enter 
into relationship with any person it likes at its sweet will, but its action 
must be in conformity with some principle which meets the test of reason and 
relevance. 

But the decisions shows that even this test of public or governmental 
character of the function is not easy of application and does not invariably 
lead to the correct inference because the range of governmental activity is 
broad and varied and merely because an activity may be such as may legitima- 
tely be carried on by Government, it does not mean that a corporation, which 
is otherwise a private entity, would be an instrumentality or agency of Govern- 
ment by reason of carrying on such activity. In fact it is difficult to distinguish 
between governmental functions and non-governmental functions. But the 
public nature of the function, if impregnated^ with governmental character or 
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“tied or* entwined with Government’* or fortified by some other additional 
factor, may render the corporation an instrumentality or agency of Govern- 
ment. Specifically, if a department of Government is transferred to a 
corporation, it would be a strong factor supportive of this inference.^ 

The tests for determining as to when a corporation can be said to be an 
instrumentality or agency of Government may now be called out from the 
judgment in the International Airport Authority's case * These tests are not 
conclusive or clinching, but they are merely indicative indicia which have to be 
used with care and caution, because while stressing the necessity of a wide 
meaning to be placed on the expression “other authorities”, it must be realised 
that it should not be stretched so far as to bring in every autonomous body 
which has some nexus with the Government with the sweep of the expression. 
A wide enlargement of the meaning must be tempered by a wise limitation. The 
relevant tests gathered from the decision in the International Authority's case 
may be summarised as follows : 

28.19. Summary tests. 

(1) “One thing is clear that if the entire share capital of the corporation is 
held by Government it would go a long way towards indicating that the 
corporation is an instrumentality or agency of Government.” 

(2) “Where the financial assistance of the State is so much as to meet 
almost entire expenditure of the corporation, it would afford some indication of 
the corporation being impregnated with governmental character.” 

(3) “It may also be a relevant factor whether the corporation enjoys 
monopoly status which is the State conferred or State protected ” 

(4) “Existence of “deep and pervasive State control” may afior^ an indi- 
cation that the Corporation is a State agency or instrumentality.” ^ ^ 

(3) *‘If the functions of the corporation are of public importance' 'and 
closely related to governmental functions, it would be a relevant factor in clasii- 
fying the corporation as an instrumentality or agency of Government.” 

(6) “Specifically, if a department of Govt, is transferred to a corporation, 
it would be a strong factor supportive of tthis inferenc; of the corporation 
being an instrumentality or agency of Government.” 

If on a consideration of these relevant factors it is found that the corpo- 
ration is an instrumentality or agency of government, it would, as pointed out 
in the International Airport Authority's case, be an ‘authority’ and. therefore, 
‘State* within the meaning of the expression in Article 12.^ 

If the entity is no more than a company under the connpany law or 
society under the law relating to registered societies or cooperative s^ities it 
cannot be called an authority. A ration shop run by a cooperative store 
financed by government is not an authority, being a mere nierchant, not a 
sharer of State power. ‘Authority’ in law belongs to the province of power : 
“Authority (in Administrative Law) is a body having jurisdiction in certain 
matters of a public nature.” Therefore, the ability conferred upon a person by 
the law to alter, by his own will directed to that end, the rights, duties, 
liabilities or other legal relations, either or himself or of other persons must be 
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present ab extra to makp a person m ant^ijity- Wh^it the ^rsoo ^«an ‘agent 
or inatmtniat or the Cunctioe^ of the the pflwer ia pubjip.^ 


The U. f. Warehousing Coftporaiion oaae^ related, to a statutory corpo- 
ration apd the litigation, was by an emplp^ee fpir wrongfi^l discpissal. One of 
the questions considdred there was the mai‘ntainabili.ty of a writ i^tition a,mns,t 
a statutory corporation at the instaocd or an einp^yee. The court revieijifed 
many decisions, Indian and English, apd upheld the employee’s contention that 
the writ copld and should issue to spch a body if illegality vfere established^^ 

The function of the St^te has long, sinpe ceased to be cophped to the 
preservation of the public i^ace, the exacti,on of taxes pnd thp defence of its 
trontiers. It is now the function of the State to secure ‘social, economic and 
political justice’, to ^resetye ‘Ubprty of thought, exjpression, bdlief, fai,th and 
worship’, and to ensure ‘equality of status and of (mportuoity.’ That is, the 
proclamation of the people in the preamble to the Constitution. The desire 
to attain these objectives has necessarily resulted in intense governmental 
activity in manifold ways. Legislative and executive activities have reached 
very far and have touched very many aspects of a citizen’s life, l^he govern- 
ment, directly or through the corporations, set up by it or owned by it, now 
owns or manages, a large' number of industries and institutions. * 

The government, its agencies and instrumentalities, corporations set up by 
the government under the statutes and corporation incorporated under the 
Companies Act but owpecL by the government have thus become the biggest 
employers in the pouptry. There is no . good reason why, if government is 
bound to obs^e the equality clauses of the Constitution in the matter of 
employment atwMn its dealings with the employees, the corporation set up or 
owned by the government should not be equally bound and why, instead, such 
eprporation ; could become citadels of patronage and arbitrary action. In a 
country like ours which teem^ with population, wheire the State, its agencies, its 
instrumentalities and its co,i;pojratipns are the biggest emf^oyers and where 
millions seek employment and security, to confine the applicability of 
the equality clauses <5f the Constitution, in relation to matters of employment, 
strictly to direct enaployment under the government is perhaps to mock at 
the Constitution and the people. Some element of* pubKc employment 
is all that is necessary to take the employee beyond the roach of the rule which 
denies him access to a court to enforce a contract of entploynunt and denies 
him the prote«^tion of Articles 14 and fb of the Coasdtntion. After all emplpy- 
ment in the public sector has, gro.wu to vast dipienaions arid ethployees in the 
public sector often discharge as onerous dutiee as civil servants and participate 
h) acti.vi,twa vital tp oqr epuotry;^ eponointy. In. growing realisation of the 
hnportance of empioyt^ot in the ihthMe Eariiainent and Ugisiaturea 

of the slates have declared persona in'^e aerviee of bTcal authorities, Oovera* 
pient cohipanies and s^ntory coepoxn^ton^ as pqbhc servants and, extended K) 
them by expreu enactment thp pcotecfiqn hruady ^tended to eivil servajMa 
frpm suit? and, prosecution; It is, thflfcfn^, bnt fight ij»t the mdependenoe 
and integrity, of thpsc employed iiq ^ public sector shnnM be secured as much 
as the independence and inte^;^ of servants. 

1. Som Prakash Rekht y*‘tjUon of tnJla, (1981) 1 SCC 449 (462). 

2. . (]|98P).3SCC 439 : 19a08C.4<l!r 

3< Ibid. p. 464. 

4. tbki p. 46S. 

5. /66f., p. 465-66. 
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Article 12 of tjl» Coi^titutijoi)^ is a social, de$iiitipn of ttie word 3tja,te 
with a broader, far from restricting the conMpt of ‘State’ it enlarges the scope 
to embrace, an aathoxities unikc tim control of (jovernmept. 


AH Statutory corporations are authorities within the meaning of Article 
12. International Air Port Authority of India was constituted under the 
International Air Port Authority Act, 1971. Its Chairman and members were 
all persons nominated^by the Central Go.vevecament and the Central Govern- 
ment had also the power *to terminate their appointment as also to dismiss 
them in certain spiciiied circumstances. The Central Government was also 
vested with power to take away the management of any air port from the 
Authority and to entrust it to any other person of authority and for certain 
specified reasons, the Central Government could also supersede the Authority to 
take into account these and other provisions. The Supreme Court held that the 
Authority was an instrumentality or agency of the Government and fell 
with in the definition of the State, both on the narrow-view taken by the majo- 
rity in Sukfiev Singh v. Bhagatram^ is also on the broader view of Mathew, J. 
approved. 


The concurring judgment in the Rajasthan Electricity Boanl^, said that 
the Board was invested by statute with extensive powers of control over electri- 
city undertakings. The power of the Board to make rules and regulations and 
to administer the Act was said, to be in substance the sovereign power of the 
State delegated to the, ^oard. 


The Oil and Natural Gas Cora.ipission Act conferred power of entry on 
employees of the Commission upon any land or premises for the purpose of 
lawfully carrying oi\|^work^ by the 'Commission. The members and employs 
of the Coinmtssiod were public servants within the meahihg of Section 21 of 
the Indian Penai Code. The Cdrahaission enjoyed protectjon of action taken 
under the Act. 

The Life insurance Act provided that if any person lawfully withheld or 
failed to deliver to the Corporation any property which had been transferiM 
to and vested in the Corporation or wilfully applied them to purposes other 
than those expressed or authorised by the. Act, he shall, on the complaint of 
the Coc^ration be punishable with imprisonment which may extend to year 
or with fine which may extend to one thousand rupees or with both. The 
Corporation also enjoyed protection of action taken under the Act. 

The Industrial Finance Corporation Act states that whoever in any bill of 
lading, waicel^q\isj; rqcaipt or inmu,ment giveq to the Corpofation, where- 
by se^urliy 4 pccomm/od^tton granted by, wHfuDy 

makes any false pr nw ^<>1^ statnment to 1^ tpade 

shall be punishable with imprisonment for' a term which may extend to two 
yeaxs or withi finn wbicfi may oxtend to two thousand rupees or with both. 
Fiuthof whomtoi without the consent in writing of the Corporation uses the 
name of tilie Cociioratioo in any prospectus or advertisement shaU be punishable 
with ia|ipcjAciai»e«t lor a tetm wtuph may eiatend to six months or wUh fine 


1. R. D. Shttty V. InternatioHol Airport Authority, (1919) 3 see 499 (S21) ; SldUdev 
Sin^ V. BhagfOram, 1975 SC 1331. (1342J 

2. Ralaithan Eketrkity Board v. Mohan Ltd, 1967 SC 1857 : (1967) 3 SCR 377 ; Sidih 
Day Skgh v. Bhantram 1975 SC 1331 (1342). 
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which mAy extcad to one thousand rupees or with both. The Cbrporation 
enjoys protection of action taken under the Act. A company incorporated 
under the Indian Companies Act does not enjoy these privileges. 

In Sukhdev Singh v. Bhagat Ram,^ questions arose as ito whether these 
corporations could be described to be authorities within the meaning of Article 
12 of the Constitution. In the Rajasthan Electricity Board case,^ it was said 
that the power to give directions, the disobedience of which must be punishable 
as a criminal offence would furnish one of the reasons for characterising the 
body as an authority within the meaning of Article 12. The power to make 
rules or regulations and to administer or enforce them , would be one of the 
elements of authorities contemplated in .Article 12. Authorities envisaged in 
Article 12 are described as instrumentalities of State action. On behalf of the 
State it was contended that the Oil and Natural Gas Commission as well as 
Industrial Finance Corporation were not -granted immunity from taxation and 
therefore the liability to be taxed would indicate that the Corporation was not 
a State authority. Reference is made to Article 289 which speaks of exemption 
of property and income of a State from Union taxation. The liability to 
taxation will not detract from the Corporation being an authority within the 
meaning of Art. 12. Article 289 empowers Union to impose tax in respect of 
trade or business carried on by or on behalf of a State. 

It was held that these statutory bodies were authorities within the mean- 
ing of Art. 12 of the Constitution. 

Ih Som Prakash v. Union of India,^ Krishna Iyer and Chinappa Reddy, JJ 
(Pathak, J. dissenting) held that the Bharat Petroleum Ltd. was a State agency 
within meaning tbe'of Art. 12. 

The expression “other authorities’’ in Art. 12 will include all consti- 
tutional or statutory authorities on whom powers conferred may be for the 
purpose of carrying on commercial activities. Under the Constitution, the 
State is itself envisaged as having the right to carry on trade or business as 
mentioned in Art, 19 (1) (g). In Part IV the State has been given the same 
meaning as in Art. 12 and one of the Directive Principles laid down in Art!' 46 
is that the State shall promote with special care the educational and economic 
interests of the weaker sections of the people. The State, as defined in 
Art. 12, is thus comprehended to include bodies created for the purpose of 
promoting the educational and economic interests of the .-people. The State', as 
constituted by our Constitution, is further specifically empowered under Art. 
298 to carry on any trade or business. The circumstance that the Board under 
the Electricity Supply Act is required to carry on some activities of the nature 
of trade or commerce does not, therefore, give any indication that the Board 
must be excluded from the scope of the word “State’’ as used in Art. 12. 

“The State’’ in Art. 12 comprehends bodies created for the purpose of 
promoting economic activities. - These bodies may be statutory corporations, 
registered societies, government companies or other like entities. 

In Praga Tools Corporation v. Immanuel,* the Supreme Court was called 
upon to consider the enforceability of two industrial settlements against the 
management wUch was a company with substanial share-holding for the Union 
Government and the Government of Andhra Pradesh. There was no specific 

1. 197S sc 1331. 

2 . 1967 sc 1857. 

3. (1981) 1 see 449. 

4. (1969) 3 SCR 773 : 1969 SC 1306. 
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reference to Art. 12 as such although it was mentioned early in the judgment 
that the company was a separate legal entity and could not be said to be 
“either a Government corporation or an industry run by or under the autho- 
rity of the Union Government.” It must be noticed that 12% shares in the 
company were held by private individuals and nothing more was known about 
the plenary control by Government. A Government corporation may stand on 
a different footing from Parga Tools Corporation. The Hindustan Steel cdse,^ 
considered the question as to whether an employee of that company Was 
^olding a post under the Union or a State so as to claim the protection of 
Art. 311. This claim was negatived rightly. The Vaish Coiltge case,® related 
to the status of the contractual rights of a teacher by a writ under Art. 226. 

The Supreme Court, it is submitted some day will consider the justifica- 
tion for the following observations of Iyer,J. in Som Prakash v. Union of India:* 
“Imagine the possible result of holding that a government company, being 
just an entity created under a statute, not by a statute, it is not ‘State’. Having 
regard to the directive in Art. 38 and the amplitude of the other Articles in 
Part IV Government may appropriately embark upon almost any activity which 
in a non-socialist republic may fall within the private sector, any persons’ 
employment, entertainment, travel, rest and leisure, hospital facility and funeral 
service may be controlled by the State. And if all these enterprises are 
executed through government companies, bureaus, societies, councils, institutes 
and homes, the citizen may forfeit his fundamental freedom vis a vis these 
strange beings which are government in fact but corporate in form. If only 
fundamental rights were forbidden access to corporations, companies, bureaus, 
institutes, councils and kindred bodies which act as agencies of the Administra- 
tion, there may be a break-down of the rule of law and the constitutional order 
in a large sector of governmental activity carried on under the guise of ‘Jural 
persons’. It may pave the way for a new tyranny by arbitrary administrators 
operated from behind by Government but unaccountable to Part III of 
the Constitution. We cannot assent to an interpretation which leads to 
such a disastrous conclusion unless the language of Art. 12 offers no other 
alternative.’’'* 

It is well known that “corporations have neither bodies to be kicked, nor 
souls to be damned” and Government corporations are mammoth organisations. 
If Part III of the Constitution is halted at the gates of corporations. Justice 
Louis D. Brandeis’s observation will be proved true : “The main objection to 
the very large corporation is that it makes possible and in many cases makes 
inevitable the exercise of industrial absolutism. It is dangerous to exonerate 
corporations from the nerd to have constitutional conscience ; and so, that 
interpretation, language permitting which makes governmental agencies, what- 
ever their main, amenable to constitutional limitations must be adopted by the 
court as against the alternative of permitting them to flourish as an imperium 
in imperio.B 

Today with tremendous expansion of welfare and social service functions, 
increasing control of material and economic resources and large scale assump- 
tion of industrial and commercial activities by the State, the power of the 
executive Government to affect the lives of the people is steadily growing. The 

1. (1970) 3 SCR 363 : 1970 SC 1152. 

X (lSf76) 2 SCR 1006 ; 1976 SC 888. 

.3. 19li SC212(230). 

4 . Som Pnduuh v. Union of India, 1981 SC 212 030). 
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aitahHHtent df socid-^iMortilc justice tiein^ a boUsd^dtis e'tid of State ]polioy there 
is a vast and infevita'bfe intoitease in 'th!a fteqdeii^ 'with which 'oidfttttry citi;Eens 
came into relationship of direct 'encounter '^ith State ^potvdr-hdlders. This 
renders it necessary to sttnctuta and rdsttidt the poWbIr df ekhc&tivfe 436'vbriifnaht 
so as to prevent its arbitrary application or eadtcite.^ 

Today the Government in a welfare Staito, is the teigdlator and di^nser 
Of special services and provider of a large dumber of betiefits, including jobs, 
contracts, lidences, 'quotas, mineral rights, etc. The Govemmeh't pours forth 
wealth, money, benefits. Services, contracts, quotas and Hoences. The Valuables 
dispensed by Government take many forms, but they all share oite charadteristic. 
They are steadily taking the place of traditional forms of wealth. These valu- 
ables which derive from relationships to Goverhment are of mkily 'kinds. They 
comprise social security benefits, cksh grants for political sufldrers and the 
whole scheme of State and local welfare. Then again, thousands 6'f people are 
employed in the State and the Cdntral Governments and local atfthorities. 
Licences are required before one can engage in many kinds of businesses olr 
woiic. The 'power of giving licences means pO'^r to Withhdld them and this 
giVcs control to the Government ‘6n the lives of mapy people. Mahy individuals 
and inany more businesses enjoy largesse in the form of Government cbn'tradts. 
All these mean growth "in the Government largessee and with the increasing 
magnitude and raiige of govern'inental functions as we move closdr to a welfare 
State, mbre and 'ihdfc bf our iveklth 'consists of these new Tbriiis. 

The corporations acting as instrumentality or tigthcly 'of Government 
woiild obvibusly be subject to the same limitations in the 'flefid of constitutional 
artd administrative law as Government itself, though, In the eye of the law, they 
would be di^inct and indepmdent legal entities. If Go'vernment acting through 
its officets is subject to certain constitutional and public law limitations, it must 
follow a fortiori that Government UctiUg thtoUgh the in^iumentality or agency 
of corporations should equally be 'subject to the same limitations.^ 

As Mathew, J. stated in Punnen Thomas v. State of Kerala,^ the Go- 
vernment, is not and should not be as free as an individual in selecting the 
rCCeipents for its largessCe, whatever ite activity, the* Government is still the 
Government and will be subject to restraints inherent in its position in a demo- 
cratic society. A democratic Government cannot lay down arbitrary and cap- 
ricious standards for the choice of persons hrifh Whom alone it will deal.'* 

'Bnt the question arises. What are the "dfheir umborities” conteht^ated by 
Article 12 which falls within the definitfon of State On this tj^estioU consi- 
derable light is thrown by the decision of the Supreme Coui*t 'in 'Rojtathan 
Electricity Board v. Mohan "Lai.^ That Was a case 'hk which the Court was 
caHed tJpUU to Consider whether *flte IRajU^than filecfrlcity Board was un 
authqritv within the meaning of expression “other authorities” iU Artit^ 12. 
Bharp^ J., delivering the judgment of the majority pointed out that the 
ei^pTeSsiott “othe'r'8iithorFl9es”!i(i Article fH^deitn dtoStithflOhal and 

Natatory authorhies 'dh Whdih powels were 'dOnffdiWd lUW. TheleaWted 
ludge also sUiid that ?f ai^ body 'df persons find hbVho^ty ItOlMCfeidirltetions 
the disobedience of which Wolild ’be pu'nishhble 'ds h tehlMitil'ollhnce, that 

1. Som PrakasH v. Union of India, 1981 SC 2l!z 

2. Ibid.,p.lVl. 

3. 1969 Ker 81 (FB) ; 5 «mii PrafcaA v. UnUm of bkda, 1981 Slb il2 

4 . Som Prakask v. Union 

5. 1967 sc 1837. 
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would be an indication that that authority was State. . Shah, J., who delivered 
a separate judgment, agreeing with the concliision reached by the majority, 
{preferred to give a slightly different meaning to the expression “other authori- 
ties”. He said that authorities, donstitutional or statutory^ would fall within 
the expression''“other authorities” only if they are invested with the sovereign 
power of the state, namely the power to make rules and regulations which have 
the force of law. The ratio of this decision may thus be stated to be- that a 
constitutional or statutory authority would be within the meaning of the 
expression “other authorities”, if it had been invested with statutory power to 
issue binding directions to third parties, the disobedience of which would 
entail penal consequence or it had the sovereign power to make rules and regu- 
lations having the force of law. This test was. followed by Ray, G. J., in 
Sukhdev v. Bhagatram.^ Mathew, J., however, in the same case, propounded 
a broader test namely, whether the statutory corporation or other body or 
authority claimed to fall within the definition of ‘State’ was an instrumentality 
or agency of Government if it was it would fall within the meaning of the 
expression ‘other authorities’ and would be State. Whilst accepting the test 
laid down in Rajasthan Electricity Board v. Mahal Lai (supra), and followed by 
Ray, C. J., in Sukhdev v. Bhagatram (supra) Bhagwati, J. preferred to adopt 
the test of Governmental instrumentality or agency as one more test and 
perhaps a more satisfactory one for determining whether a statutory corpora- 
tion, body or other authority fell within the definition of “State’. If a statu- 
tory corporation, body or other authority was an instrumentality or agency of 
the Government, it would be an ‘authority’ and therefore ‘State’ within the 
meaning of the expression in Article 12.^ 

It is immaterial for this purpose whether the corporation is created by a 
statute or under a statute. The test is whether it is an instrumentality or 
agency of the Government and not as to how it is created. The 
inquiry has to be not as to how the juristic person is born but why 
it has been brought into existence. The corporation may be a statutory cor- 
poration created by a statute or it may be a Government company .or a com- 
pany formed under the Companies Act, 1956 or it may be a society registered 
under the Societies Registration Act, li<60 or any other similar statute. 
Whatever be its genetical origin, it would be an “authority” within the meaning 
of Article 12 if it is an instrumentality or agency of the Government and that 
would have to be decided on a proper assessment of the facts in the light of 
the relevant factors. The concept of instrumentality or agency of the Govern- 
ment is not limited to a corporation created by a statute but is equally 
applicable to a company or society and in a given case it would have to be 
decided, on a consideration of the relevant factors, whether the company or 
society is an instrumentality or agency of the Government so as to come 
within the meaning of the expression “authority” in Article 12.’* 

It is also necessary to add that merely because a juristic entity may be an 
' “authority” and therefore “state” within the meaning of Article 12, it may not 
be elevated to the position of “State” for the purpose of Arts. 209, 3 10 and 311 
which And a place in Part XIV. The definition of “State” in Article 12 which 
includes an “Authority” within the territory of India or under the control of 
the Government of India is not limited in its application only to Part III and 
by virtue of Article 36, to Part IV, it does not extend to the other provisions of 
the Constitution and hence a juristic entity which may be “State” for the 

1. 1979SC1331. 
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Thf m^Upn whifi|t Wfis whether the CouQcil of Scientific and 

|n4)|ft^l j^i^is4ip«Uy ^ society registered under the 

Socimes Reg^atioii Act, iSfiD weis an ‘^antt^rity” within the rneaning of 
Article t2. the test f hipijk the ,Cqurt appliefi <or determining that question 
was the satne as the one la>i4 down ii) the International Airjtort Authority’s 
case namely, \vhether the Council ^as an 'instrumentality or agency of the 
Government. The Court itnpliohly assented to the proposition that if the 
Council were an agency of the Government, it would undoubtedly be an 
“authority”. But, having regard tq the various features enuiherated in the 
judgment, the Court held that the Council was npt an agency of the Govern- 
ment and hence could not he regarded as an “authority". The Court did not 
rest its conclusion oil the ground that the Council was a society registered 
under the Sfocieties Registration Act, 1860, but proceeded to consider various 
Other features of the Council for arriving at the conclusion that it was not an 
agency of the Government and therefore not an “authority”. This would have 
been totally unnecessary if the view of the Court were that a society registered 
under the Societies Registration Act can never be an “authority” within the 
meaning of Art. 12.^ 


In Ajii Hasia v. Khalid Aftijib,* the Supreme Court examined the question 
whether the Society in that case was an “Authority” falling within the definition 
of “State” in Article 12. Is it an instrumentality or agency of the Govern- 
ment ? Bhagwati, J. said the answer must obviously be in the affirmative if 
we have regard to the Memorandum of Association and the Rules of the 
Society. The composition of the Society is dominated by the representatives 
appointed by the Central Government and the Governments of Jammu and 
Kashmir, Punjab, Rajasthan and Uttar Pradesh with the approvil of the 
Central Government. The monies required for running the college are 
provided entirely by the Central Government and the Government of Jammu 
and Kashmir and even if any other monies are to be received by the Society, 
it can be dene only with the approval of the State and the Central Governments. 
The Rules to be made by the Society are also required to have the prior 
approval of the State and the Central Governments and the accounts of the 
Society have also to be submitted to both the Governments for their scrutiny 
and satisfaction. The Society is also to comply with all such directions as may 
l>e issued by the State Government with the approval of the Central Govern- 
ment in respect of any matters dealt with in the report of the Reviewing 
Committee. The control of the State and the Central Governments is indeed 
so deep and pervasive that no immovable property of the Society can be 
disposed of in any manner without the approval of both the Governments. The 
State and the Central Governments have even the power to appoint any other 
person or persons to be member of the Society and any member of the Society 
other than a member representing the State or Central Government can be 
removed from the membership of the Society hy the State Goverpipent with 
the ai^roval of the Central Government. The Board of Governors, whjch is 
in-charge of general superintendence, direction and control of the affairs of 


1. (1970) 3 SCR 363 : 1970 SC 1 1 50. 
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Society and of its income and pro^rty is also largely conttolled by the aiTait's of 
the itociety and of its intome and bi^operty is also largely controlled bv nominee 
of the State and the Central Governments. It Will thns be seen that the State 
Government and by reason of the ptoVision for approval, the Central Go\^tn- 
ment also, have full control of the working of the Society arid it wodtd oOt be 
incorrect to say that the Society is tneteiy a projection Of the State and the 
Central Governments and to rite the words of kay, C. J. in Sukhdev Sid^h’s* 
case, the voice is that of the State and the Central Governments and the h'ahds 
are also of the State and the Central Governments. We mrist, therefore, hold 
that the Society is an instrumentality or the agepcy of the State and the Celitifal 
Governments and it is an authority within the meaning of Article 12”.* 

28 . 21 . Government — Companies. 

The ratio of the decision in Sabhajit Tewari's^ case was examined ip 
Ajay Hasia's case^ and also in Ramchandra Iyer, P. K. v. Union of Indta^ and 
it was held that the decision was not an authority for the proposition 
that a society registered under the Societies Registration Act, 1860 could 
never be regarded as an authority within the meaning of Article 12. In 
Ramchandra Iyer, P. K. v. Union ^ India^ the argument was that the Indian 
Council of Agricultural Research (ICAR) being a Society registered under the 
Societies Registration Act, 1860 was not a State but the contention was nega* 
tived. Applying the criteria laid down in Ajay Hasia’’ it was held that the 
ICAR was an instrumentality or the agency of the State, and therefore it 
was the ‘other authority’ within the meaning of the expression in Article I2-. 
In the above case a Bench of two Judges held that though Sabheyit Tewati’s 
case** had not been •specifically overruled in later decision its ratio was con* 
siderably watered down so as to be a decision confined to its own facts.^ 

Indian Statistical Institute is a society registetred under the Societies 
Registration Act, 1860. In Minhas, B. S. v. Indian Statistical Institute^^ 
the Supreme Court relying on .4Jai Hasia's case^^ held that the Institute was an 
authority within the meaning of Art. 12. The control of the Central Govern- 
ment is deep and pervasive and therefore to all intends and purposes it was an 
instrumentality of the Central Government. 

The expression ‘other authorities’ must be given a broad and liberal 
interpretation, where constitutional fundamentals vital to the maintenance of 
the human rights are at stake and functional realism and not facial cosmetics 
must be the diagnostic tool, for constitutional law must seek^* the substance, 

1. 197SSC1331. 
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3. 1975 SC 1329. 
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not the forms. In Ajay-Hasia v. Rh-tlld the Supreme Court pointed out 

that the government may act through the instrumentalities or agencies 
juridical persons to carry out its function, since with the advent of the welfare 
State, its new tasks have increased manifold and such juridical persons acting 
as the instrumentality or agency of the government must therefore be 
subject to the same discipline of fundamental ri^ts as the State. It is undou- 
btedly true that ^he corporation is a distict juristic entity with a corporate 
structure of its own and it carries on its functions or business principles with 
a certain amount of autonomy which is necessary as well as useful from the 
point of view of effective management but behind the formal ownership which 
is cast in the corporate mould the reality is very much the deeply pervasive 
presence of the government. It is really the government which acts through 
the instrumentality or agency of the corporation and the juristic veil of cor- 
porate personality worn for the purpose of convenience of management and 
administration can not be allowed to obliterate the true nature of the reality be- 
hind which is the Government, if a corporation is an instrumentality or agency 
of the Government, it must be subject to the same limitations in the field of 
constitutional law as the Government itself, though in the eye of law it should 
be a distinct and independent legal entity. If the Government acting through 
its officers is subject to certain constitutional limitations, it must follow a 
fortiori that the Government acting through the instrumentality or agency 
of a corporation should equally be subjcet to same limitations. If such a cor- 
poration were to be free from the basic obligations to obey the fundamental 
rights, it would lead to considerable erosion of the efficiency of the fundamental 
rights, for in that event the government would be entitled to override the funda- 
mental rights by adopting the stratagem of carrying out its functions through 
the instrumentality or ageney of a-corporation while retaining control over it.> 


1. Ajai Haata v. KhaUd Mfdtb, 1981 SC 487. 
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Political Executive 


SYNOPSIS 

29.1. American Presidential and British Cabinet system. 

29.2. British Cabinet system adopted by our Constitution. 

29.3. Parliamentary form of Government. 

29.4. President of India. 

29.5. Manner of election of President-~Constitutional provisions. 

29.6. Qualifications : election as President. 

29.7. Emoluments of President. 

29.8. President to take oath. 

29.9. Impeachment of President. 

29.10. Vacancy to be hlled in. 

29.11. Term of office and election to fill^acancy. 

29.12. Vice-President to act as President. 

29.13. Election petition against election of President and Vice-President 

29.14. Vice-President. 

29.15. Pension to retiring President. 

29.16. Prime Minister to appoint ministers. 

29.17. Role of President. 

29.18. Position of President under the Constitution. 

29.19. Constitutional position of King in England. 

29.20. American President and British Prints Minister. 

29.21. Importance of majority in Parliament. 

29.22. Piesident/Vice President electioti. 

29.23. r ^mce President and his election. 

29.24* Term of Office. 
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29.25. Governor a component part of legislature. 

29.26. Governor’s power. 

29.27. Office of Governor — Whether employment. 

29.28. Governor— Whether acts in his discretion. 

29.29. State Executive. 

29.30. Cabinet — meaning of. 

29.31. Bagehot’s — description criticised. 

29.32. Prime Minister— appointment of ministers. 

29.33. Position of Prime Minister. 

29.34. Prime Minister’s influence— reasons for. 

29.35. Appointment of Prime Minister. 

29.36. Choice of Prime Minister on fall of Government. 

29.37. Prime Minister — dismissal of. 

29.38. Deputy Prime Minister. 

29.39. Prime Minister and his Cabinet. 

29.40. Prime Minister his individuality. 

29.41. Death, resignation of Prime Minister. 

29.42. Prime Minister— Selection of his ministers. 

29.43. Reshuffling of the Cabinet. 

29.44. Council of Ministers. 

29.45. Prime Minister — Power to dissolve Parliament. 

29.46. Fall of Government. 

29.47. Parliament dissolved— Office of Prime Minister. 

29.48. Joint and Collective Responsibility of Ministers. 

29.49. Individual responsibility of minister. 

29.50. Agreement to differ— Doctrine of. 

29.51. Shadow Cabinet. 

29.52. Minister— resignation of. 

29.53. Minister — Oath of secrecy. 

29.54. Minister of State. 

29.55. Enquiry agamst ministers. 

29.56. Dissolution of Parliament — effect on Art, 75. 

29.57. Opposition— Role of in Cabinet system. 

29.58. President and Governor— Pardoning power. 

29.59. Execqtive power of Union and State. 

29.60. Chief Minister and other ministers are public servants. 

29.61. Duties of Chief Minister. 

29.62. Powers of Chief Minister. 

29.63. Council of Minister in a State. 

29.64. Ministers subordinate to^ovemor. 

29.65. Conduct of Government business. 

29.66. State Executive. 

29.1 . American Presidential and British Cdtbldet sptHfH. 

The Political executive consists ot those iQstitptipos|[forma]j|y respotjuible 
for governing a political community— that is for ajiiplyihg its binding decisions, 
which may be formulated, to ^a greater or hsiser extent, tbe executive insti- 
tutions themselves. The structure, function, and charactei of executive 
have varied widely over time, and no single conceptual rranpicwbrk can disclose 
all these variations and their consequences. Yet, certain y fuUdkttjibitiaB are 



29.1. Pplfff^dl Executiv* 6SS 

picar, 4oa oq these we cq|) CQppeptrate qqr attention. . The two most 
prevalent structual forms of the execiiuve are the presidential and the cabinet 
systems. 1 

Cabiqet Government is that system in which the real executive, the cabinet 
or ministry is immediately and legally responsible to the legislature or one 
branch of it is usually the more popular chamber for its political policies and 
acts and mediately or ultimately responsible to the electorate, while the 
titular or nominal executive. The Chief of the State occupies a position of 
irresponsibility.® 

The cabinet system normally presuppose double character of minister 
and member thus executive and legislation function are inextricably comming- 
led. There is observes Courtenay Ilbert, no such separation between the execu- 
tive and legislative powers as that which forms as distinguishing mark of the 
American Constitution, but the relation is one of intimacy and inter-depen- 
dence. Bagehot described the British Cabinet as a hypen, that joins, a buckle 
that fastens the executive and legislative together. As Lowell puts it is in its 
essence an informal but permanent caucus of the parliamentary chief of the 
party in power.”® 

What has been called “Presidential” Government as contradistinguished 
from Cabinet or Parliamentary ‘Government, is that system in which the 
executive (including both the head of the State and his Ministers) is constitu- 
tionally independent of the legislature in respect to the duration of his or their 
tenure and irresponsible to it fbr his or their political policies. In such a system 
the Chief of State is not merely the titular executive but he is the real 
executive and actually exercises the powers which the Constitution and laws 
confer upon him.^ 

In the Presidential system, the president is elected by the people. He bolds 
the highest executive office over a given period of time, during which he is not 
politically accountable to the legislature. All top executive officials are nomi- 
nated by him and can be removed by him. In the cabinet system, on the 
other ‘hand, the prime minister and his ‘cabinet are responsible to the 
legislature. They are formally invested with executive power by a vote 
of the legislature, and their term can be suspended at any time by an adverse 
vote. 


In the Parliamentary or Cabinet system, the immediate source ^of execu- 
tive power is the election and the Party. In the cabinet system, the leader of 
the majority party becomes Prime Minister. If the party is disciplined, it is 
unlikely that it will overthrow the Prime Minister. Thus, while the Prime 
Minister is technically responsible to the legislature, he is just as immune to it 
as t^e President.® 

In his introduction to Bagehot, English Constitution, Earl of Balfour 
comparing the Presidential system and the British Cabinet system said ; 

“Under the Presidential system the effective head of the natural adminis- 
tration is elected for a fixed term. He is practically irremovable. Even if he 

if iHternational Sneyelopedia of Social Sciences, Vol. 12, p. 228. 

%. Oaiper : Folitical Science and Government, p. 323. 

3. lAmill : Government of &itlaHd,Yal. 56. ,■ 

4. Oanar : Folitktd Science and Government, p. 340. 

3. IntematUmal EneyeItvediaofSoeial Sciences, Mol. 12, p. 229. 

4. BU. 
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is proved be inefficient, even if be becomes unpopular, even if his policy 
is unacceptable to the majority of his countrjmen, he and his methods roust 
be endured till the moment comes for a new election.” 

t 

He is aided by Ministers who, however able or distinguished, have no 
independent political ^status, have probably had no [congressional training, 
and are by law precluded from obtaining any during their term of office. 

Under the Cabinet system everything is different. The head of the 
administration, commonly called the Prime Minister (though he has no statu< 
tory position, is selected for the post on the ground that he is the statesman 
best qualified to secure the support of a majority in -the House of Com* 
mons. He retains it only so long as that support is forthcomhig. He is the 
head of his Party. He must be a member of one or other of the two Houses 
of Parliament: and he must be competent to ‘lead’ the House to which he 
belongs. While the Cabinet Ministers of a President are merely his officials, 
the Prime Minister is primus inter pares in a Cabinet of which (according to 
peace*time practice) every member must, like himself, have had some parlia- 
mentary experience, and gained some parliamentary reputation.^ 

The President’s powers are defined by the Constitution, and for their 
exercise (within the law) he is responsible to no man. The Prime Minister 
and his Cabinet, on the other hand, are restrained by no written constitution; 
but they are faced by critics and rivals whose position, though entirely unoffi- 
cial, is as ‘constitutional’ as their own; they- are subject to a perpetual stream 
of unf^riendly questions to which they must make public reply; and they may 
at any moment be dismissed from power by a hostile vote. 

“From these points of view the position of a President is far stronger 
than that of a Prime Minister; for he cannot be expelled from office, and his 
powers cannot be curtailed. But. there is another side to the picture. His 
prerogatives, though unassailable, are narrowly limited. He commands all the 
forces of the Republic, but he cannot legislate. He can appoint whom he 
will to office; but the Senate must approve. If his polipy involves the smallest 
dose either of legislation or taxation (and what large policy does not ?) it rests 
with Congress to supply them;— and Congress may be hostile. He may pursue 
any foreign policy he pleases, and negotiate what treaties he thinks fit. But 
after his negotiation have been successfully carried through they will be entirely 
barren unless two third of the Senate are prepared to agree with him, — and 
again the Senate may be hostile”. 

Now the position of a Prime Minister, so much weaker intrinsically than 
tha t of a President, is often stronger where co operation is required, because 
te belongs essentially to a co-operative system— a system in which nothing is 
self-supporting, in which all the working parts are interdependent. He and bis 
Cabinet must co-operate or there would be no Government. His Government 
and the House of Ammons’ majority which supports it must co-operate, or 
;the Government must resign. Moreover, these needs are not unilateral; they 
are mutual. The party majority which refuse to support their leaders not 
only hamper a policy which (be it good or bad) is that of their Government, 
but they probably injure their own electoral ^prospects. Leaders who refuse to 
work together not only weaken their Cabinel and their Party, but probably 
do little to strengthen their own political portion. An administration whose 

1. Bagehot : Britts Constitution, lattodoctiOB, (vUi) (jv). v 
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'policy uiiduly strains the loyalty of ,any large section of its supporters is obvi- 
ously making things easy for its opponents’*.^ 

“It would seem, then, that Cabinent Government after the British model 
is more closely knit than Presidential Government after the American model, 
and this is not because America is a federal country while Britain is a unitary 
one, but because the great men who founded the Republic deliberately prefer- 
red a system in which the task of conducting national affairs was. entrusted 
to three independent organs of Government, dissimilar in character, chosen 
at different times, for different periods, with different duties, by electorates 
differently constructed, each justly claiming to be the choice of the people. 
There is no constitutional reason why the President, the Senate and the House 
of Representatives should co-operate to carry out any common policy; and it 
is easy to imagine cases in which they would be reluctant to do so If these 
were to occur when unity and rapidity of national action were required, the 
country would have to trust in the political genius of its people rather than 
to the formal machinery provided for it by the constitution’*.” 

The weaknesMS of the British constitution are of a very different charac- 
ter. Whatever be its faults it certainly does not suffer from too elaborate a 
system of ch^ks and balances. The House of Commons need not keep a 
Government in office a day longer than it likes. But if the majority decide to 
keep it, evidently they have every inducement to provide the money and pass 
the laws which the policy of that Government requires. They form part of a 
co-operative system, they are an element in an interdependent whole; and if 
we look at that whole from Bagehot’s point of view, from the point of view 
of the business man contemplating the two-Party system, and asking himself 
how the business of the community can be carried - on through so unwieldy' a 
body as the British Parliament, the British form of Cabinet Government seems 
simple and effective.^ 

29.2. British Cabinet system adopted by our constitution. 

In the words of Alladi Krishnaswami Aiyar “the object of the present 
constitutional structure was to prevent a conflict between the Executive and the 
Legislature and to promote harmony between the different parts of. the govern- 
mental system. After weighing the pros and cons of the Parliamentary 
executive as they obtained in Great Britain, the Dominions and in some of the 
Continental Constitutions, and the Presidential type of government as it 
obtained in the United States of A merica, the Indian Constititution adopted 
the institution of Parliamentary Executive.’’ 

The President of the Constituent Assembly, Dr. Rajendra Prasad summed 
up thus : 

*We have had to reconcile the position of an elected President with an 
elected Legislature, and in doing so, we have adopted more or less, the position 
of the British monarch for the 'President. His position is that of constitu- 
'tional President. Then we come to the Ministers. Ihey are, of course, 
responsible to the Legislature and tender advice to the President who is bound 
to act according to that advice. Although there are no specific provisions, 
so for as I know in the Constitution itself making it binding on the 
President to accept the advice of his Ministers, it is hoped that the con- 
vention under which in England the King acts always on the advice of his 
Ministers will be establishetf in this country also and the President, not so 

1. Bagshot : The Britidi Constitution, p. (ix). 

2. Ibid. 

3. Walter Baaehot : The Englldt Constitution, pd^uction p. XL 

I 
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all matters.” 
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. K. ML MuhbhitjbllB of the tnemhers of the Drafting Committhe ^poke 
in this connection iS udder : 

<*We ibust ndt fOlbt h iiupoft^t fact thht,.di:irib|i the last iui^i- 
died yedrsi Ifadtih ^bic iife H^S I'{lf|e^ draWh tHe trSditiObs of 
BHtish Cbnstittitidhkl LaW. Mo'St df US havfc looked bp to the British 
dipdiM ds the best - Fot the last thirty dr forty , y^rS, Soibe kind of 
te'spdnSibility hds bedti ihttoduced^ ih the koVernSnce of the country. 
Out cbhstitUtidhal ttaditibds.hdve becoibe Phrliainentar^ add We have 
now all oUr Provinces ftihctidhinS mdire ot less bh tbe British model’’. ^ 

th Rai Sihfb /?<jm kopary.^ ktate of Punjab,* a Constitution Bench 

of this Supreme Court observed as under : 

*‘Oilr Constitution, thdd^h federal in its structure, is modelled bn the 
britjsh Parliamentary System where executive is deemed to have the 
primary responsibility for the formulation^ of governmental policy aiid 
Its transmission into law though the condition precedent to the exercise 
of this resppdsibility is its retaining the confidence of the legislative 
branch of the State " 

. in Shamslier Singh v. State of Punjab,^ a sevcn-Judge Bench unanimously 
overruled the decision in Sardari Lai v. Union of India ‘ and held that “our 
Constitution efnbodies generally the Parliamentary or Cabinet system of 
Government of tbe British model both for the Union and the States”. This 
view has not been departed from. Now in Parliamentary form of Government 
modelled on British model, the executive, legislative and judicial powers are in 
the main entrusted to separate instruments of the State. It is not fbr a moment 
suggested that there is strict or water-tight division of powers, but the functions 
are certainly divided. In Hahbury’s Laws of England, ^Fourth Edition, Vol. 8, 
para 813, separation of executive, legislative and judicial .powers in the West- 
minster model have been adverted to. It reads as under : 

“It is clear that the powers.of Government are divided. The execu- 
tive, legislative and judicial powers are in the main entrusted to separate 
instruments of the State ; and local Government is further administered 
separately. Thus the original concentration of power in the Sovereigu 
no longer exists ; in the eighteenth century this division of the powers 
of Government seeitied to be such an eSsentidI chdracteristic of the 
English Constitution that it was made the basis for the doctrine of 
separation of powers. This doctrine, which is to the effect that in a 
nation which has political liberty as the'direct object of its Constitption 
no one person or body of persons ought to be allowed to control tbe 
legislative, executive and judicial powers, or any two of them, .bus 
never in its strict form corresponded with the facts of English Gbvern- 
meut mainly because, although the functions and P9wers orQqvenj- 
ment are largely separa^, the membership of the, separate jnsthimenta 
of $ltate overlap. Only in one aspect of the Constitution qkn it be sajd 
that the doctrine is strictly adhered tp, namejy, that . hy tra^itiop, epa- 
ventfon and law the judiciary is insulated frond political matters.” 

1. See Constituent Assembly Debates, Vol. VII, p. 984. . 

2. (1955) 2 SCR 225, 238. 237 : 1955 SC i 1955 5(14. 

3. (1955) 1 SCR 784 : (1974) 2 SCC, 831 : 1974 SCC (LAS) 550 : 1974 SC 2193. 

4. (1971)3SCR4^1:|[l971)li9iCii?illiiib9nSCl9#. 
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ParW^ent that is the Legi^ature ^xercis^s control pver the executive 
branch of the Government because U is ^ po^tplal? of Parliamentary form of 
Goverumeot that Executive is respopsihle to the legislature. |n other words, the 
Government of the country is controlied by a qiil^istry and Cabinet chosen by 
the elwtorate w^ch while remaining responsible to 'the electorate is responsible 
directly to tte Legislature and sach effective ipe^h^ exercising control is that 
any expense from ConsolMated Fhhd of the State must have been earlier placed 
before the Ugisl«tture.‘ Iq ^ols^ur/s Laws qf England, Fourth Edition, 
Vpl. 34 para ip05, it 4 sjated that Parliament exercises control over the actions 
of the executive Government and the administration of the laws it has enacted 
in various ways, one such being by the doctrine of the Constitution by which 
supply is granted annually by the House of Commons and must receive fe^sla* 
live sanction each year and the supply granted must be appropriated to ' the 
particular purposes for which it has been granted. It may al$o be n^icra that 
the staff of the House of Commons is appointed by the House of ConmOns 
Commission comprising the Speaker, the Leader of thte House of the Cpniii^ns, 
a member of the House nominated by the Leader of the Opposition and three 
other members appointed by the House. This Commission is charged w,ith k 
duty to determine the number and remuneration and other terms and cd^di- 
tions of service. This Commission is also responsible for laying before the 
House an estimate of the expenses of the House departnient and of any pther 
expenses ihcdrred for the service Pf the House of Commons. ^ 

Let ‘US turn to relevant provisions of the Constitution. Part VI of 
the Constitution provides that “the executive i>ower of the State shall be vested 
in the Governor and shall be exercised by him either directly or through officers 
subordinate to him in accordance with the Constitution”. Chapter HI in 
Part VI provides for §tate Legislature. Every State is to have a Ugislature 
which shall consist of the Governor. It can be unicameral or bicameral as thd 
case may be. Where the State has a unicameral Legislature, the assembly is 
called the Ugislative Assembly. Article 170 provides for members of the 
Legislative Assembly being chosen by direct election from territorial constitue* 
ncies in the State. Article 178 to 186 provides for officers of the State UgisL 
atures such as the Speaker and Deputy Speaker of the Legislative Assembly and 
Chairman and Deputy Chairman of Legislative Council as the case may be, 
their powers, functions and the|t either vacating the office or removal from the 
office: Article 187 (1) provides th^t “thq House or each House of the Legist- 

ture of a State shall have a separate secretariat staff . Marginal note of the 

article is “Secretariate of State Legislature”, Sub-article (2) of Article 187 

brovides that “the Ugislature of a State may by law regulate the r^ruitment 

and the conditions of service of persons appointi^, to the secretarial staff of 
the House or Houses of the Ugislature of the State . Article 266 obliges the 
State to set up its Consolidated Fund. Article 203 prescribes the procedure 
with respect to estimates. The epfipes as relate ^o expenditure charged upon 
the Consolidated Fund of a State shall not be submitted to the vote of the 
Ugislative Assemby but the discussion in the Legisluture is permissible thereon. 
However so much of the said estimates as relate to other expeuditure shall be 
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submitted in the form of demands for grants to the Ugislative Assembly, and 
the Ugislative Assembly shall have bhwe^ to assent, or to refuse to assent, to 
any demand, or to assent to any demand subject to a r^dupUdh uf the amount 
spMified therein. In other words, Ugislative Assembly has ppraptete pp.y^F of 
pui^. Article 204 casts an obligation to introduce a Bill tb ptbvide for aypro- 
SriSSonout of the Consolidated Fund of the State of idl moneys rfaiutferf to 
meet— (a) the grants so, n^e qi^aqrtttMe (Amts- 

ed on tU Consolidated & of tfic State not exceeding in any case the 

J. Jt S. Nofok V. A. H: Ataoloy^ (1984) 2 SCC 184,(23a)> 
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amount shown in the statement previously laid before the House or Houses. A 
conspectus of these provisions clearly indicate that the Legislature enjoys the 
power of purse. Even with regard to expenses charged on the Consolidated 
Fnnd of the State to be set up under .Article 266, -an appropriation bill has to 
be moved and adopted, undoubtedly, the same would be non-votable. And 
it is not disputed that salaries and allowances payble to MLA are not charged 
on the Consolidated Fund of the State. This probably is an emulation of the 
situation in England where salary and allowances of the mem^rs of the Parlia- 
ment are not charged on the Consolidated Fund. As a necessary corollary, it 
would be a votable item. 

There thus is a broad division of functions such as executive, legisla- 
tive and Judicial in our Constitution. The Legislature lays dowp the broad 
policy and has the power of purse. The Executive executes the policy and 
spends from the Consolidated Fund of the State what Legislature has sanction- 
ed. The Legislative Assembly enacted the Act enabling to pay its members 
salary and allowances. And the members vote the grant and pay themselves. 
In this background even if there is an officer to disburse this payment or that a 
pay bill has to be drawn-up are not such factors being decisive of the matter. 
That is merely a mode of ^yment, but the MLAs by a vote retained the fund 
earmarked for purposes of disbursal for pay allowances payable to them under 
the relevant statute. Therefore, even though MLA receives pay and allowances 
hs is not in the pay of the State Government because Legislature of a State 
cannot be comprehended in the expression ‘State Government\ 

This becomes further clear from the provision contained in Article 12 
of the Constitution which provides that “for purposes of Part III, unless the 
context otherwise requires, ‘the State’ includes the Government and Parliament 
of India and the Government and the Legislature of each of the States and all 
local or other authorities within the territory of India or under the control of 
the Government of India”. The expression ‘Government and Legislature’, two 
separate entities, are sought to be included in the expression ‘State’ which 
would mean that otherwise they are distinct and separate entities. This con- 
clusion is further reihforced by the fact that the Executive sets up its own 
secretariat, while .Article 187 provides for a secretarial -staff of the Legislature 
under the control of the Speaker, whose terms and corfditions of the service 
will be determined by the Legislature and not by the Executive. 
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29.4. President of India. 

294-a. Election of President. 

29.4-h. Electmal College. 

29.5 Manner of election of Ptesident-~Constitution^l provisions* 

29.6. Qualifications for election as President 

29.7. Emoluments of President 
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29.8. President to take oath. 

29.8A Term of President. 

29.8B. Resignation, Removal of President. 

29.9. Impeachment of President. 

29.10. Vacancy to be filled in. 

29.11. Term of oflBce and election to fill vacancy. 

29.12. Vice-President to act as President. 

29.13. Election petition against election of President and Vice-President. 

29.14. Discharge of President's function in certain contingencies. 

29.15. Pension to retiring President. 

29.16. Role of President. 

29.17. Position of President under the Constitution. 

29.18. Pardoning power of the President and Governor. 

29.19. Constitutional position of King in England. 

29.20. American President and British Prime Minister. 

29.4. President of India. 

The Constitution provides that there shall be a President of India.* 

29.4- A. Election of President. 

The President is elected by the members of an electoral college consistent 
of (a) the elected members of both Houses of Parliament ; and (b) the elected 
members of the Legislative Assemblies of the States. > 

29.4- B. Electoral College. 

The words an electoral college consisting of in Article 54 mean that the 
electoral college shall consist of persons mentioned therein. The words consis- 
ting of refer to the strength of the electoral college. The Houses of Parliament 
and the Legislative Assemblies are mentioned (in Article 54) only for the 
purpose of showing the qualification of members of electoral college. ^ 

The electoral college as mentioned in Article 54 is independent of the 
Legislatures mentioned in Art. 54. None of the Legislatures mentioned in Art. 
54 has for the purpose of that Article any separate identity vis-a-vis the 
electoral college. The electoral college compendiously indicates a number of 
persons, holding the qualifications specified in the Article to constitute the 
electorate for the election of the President and to act as independent electors.^ 

The members of electoral college mentioned in Article 54 are not 
both Houses of Parliament and the Legislative Assemblies of the States. The 
essence as well as scope of Article 54 is merely to prescribe qualifications 
required for electors to elect President. The elected members of both Houses 
of Parliament and the Legislative Assemblies of States are the only members 
of the electoral college.* 

1. CoHStttutton of India, Art. 5. 

2. IbU, Alt 

3. Into Presidenttal Boetion, 1974 SC 1682 (1688\ 

4. AM. 1688. 

5. 1688. 
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The Constitution makers may well have visualised that all legislative 
bodies should be in existence at the time of the Presidential election and all 
elected members of such bodies should participate in that election. But that is 
only an ideal and is not practicable, because of the likelv vacancies in the 
legislative bodies due to death, disqualification, resignation and the like.^ 

Dissolution of the Assembly means that there are no elected members of 
that dissolved .Assembly. The electoral college is always ready to meet the 
situation at the expiry of the term of ofiSce or any vacancy caused by death, 
resignation or removal or otherwise. The elected members of a dissolved 
Legislative Assembly of a S.t^te are no longer members of the etectoral college 
consisting of the elected members of both Houses of Parliament and elected 
members of the Legislitive Assemblies of the States and are, ^hei'efore, not 
entitled to cast votes at the Presidential election.* 


In re Presidential Election^ it was contended that Article 54 reflated 
the democratic pattern of participation by' the States in the choice of the 
President and if a State were denied such a right, it would be undemocratic. 
Recourse was taken to Article 368 to shp\y that Articles 54 and 55 were men- 
tioned in the proviso to Article 368 ami if any amendment of Articles 54 and 
55 were required consent of the states was necessary. It was therefore' said 
that Articles 54 and 55 read with Article 368 would be a key to the interpreta- 
tion of Article 62 that no election of the President could be held without the 
representation of fiiected niemb^rs of Legisintiye Assemblies qf the State 
where the Assembly has been dissolved. 

Rejecting these contentions the Supreme Court said ; “Article 54 lays 
down the qualifications for membership of the electoral college. The Gujarat 
State Assembly had been dissolved under Article 174. As a result of the dissolu- 
tion, there were no elected ‘ members of the Legislative Assembly in a State. 
The electoral college consists of elected members of State Assemblies. If the. 
Legislative Assembly of a State 1? dissolved, the members of that dissolved 
Legislative Assembly do not fulfil the character of elected members of a State 
Assembly. It will not only be undemocratic but also unconstitutional to deny 
the ejected members of both the Houses of Parliament as well as the elected 
members of the Legislative Assemblies of the State the right to elect the 
President in accordance with the provisions of the ^Constitution only because 
the Assembly of a State is dissolved. The true meaning of Article 54 is 
that such persons as jmssess the qualification of being elected members of 
both Houses of Parliament and or Legislative Assemblies of States at the 
crucial time of the date of election will be eligible members of electoral college 
entitled to cast vote at the election to fill the vacancy caused by the expiration 
of the term of office of the President’^* 

I I . • I 


If as a result of dissolution of a Legislative Assembly of a State there 
^lecte^ ' me||b^rs thil'(lej|i^^ive' of a 


are 


1. In re Presidential Eieetlon, 1974 SC 1612 (1688). 

2. ibid. 

3. Ibid. 

4. Ibid, p-im. 

5. N. B. Bure y. EleetioHCmnmissioH, 1957 8Cm. 
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the ti^isiative Assi^hty di^sblVc'd,, tbit will iibt be abound '(^t! 
for prevebting the. b'ordib^ of the e^tetfob bt tni bxpfry. of.tbe terni of .... 
pretiilibnt or su^estirtg th«t the ej^tiob to iQll the viiceaey caused by the expiry 
of the terlh of the office of the President, could be held Only^ ftfter election to 
the Legislative Assembly of a State where ^he Legislative Aiseihbly is dissolved 
is held.i 

Under Article S4 pnly elected members of !t>bth|;^kous|es pf Parliament and 
the Legislative Assemblies of the States are miembers of the eljectoral college. 
The numerical strength of tne electoral college will be the total number of 
elected members of both Houses of Parliament and the Legislative 
blies of the States. At any particular time there may not be the full , ^rength 
of the electoral college. At the relevant date of the 'Presidential election if a 
person who was prior to that relevant date an elected member of the Houses 
of Parliament or of the Legislative Assemblies of the States and ceased to be- 
come an elected member of any of the legislative bodies by reason of death or 
resignation or disqualification or dissolution 'Of the legislative body such a 
person would not possess the qualification to be an elector. 

29.5. Manner of election of President — Constitutional Provisions. 

As far as practicable there shall be uniformity in jthe scale of represen- 
tation of the different States at the election of the President.^ For the purpose 
of securing such uniformity among the states intersens welLas parity between 
the States as a whole and the Union, the number of votes which each elected 
member of Parliament and of the Legislative Assembly of each l^tate is entitled 
to cast at such election shall be determined in the following manner > 

(1) Every elected member of the Legislative Assembly of a State has as 
many votes as there are multiples of one thousand in the <)uotient obtained by 
dividing the population of the State by the total number of the elected members 
of the Assembly, and if, after taking the said multiples of one thousand, the 
remainder is not less than five hundred, then the vote of each member referred 
to in sub-clause (a) shall be further increased by one.^ 

Each elected member of either House of Parliament shall have such 
number of votes as may be obtained by dividing the total number of votes 
assigned to the members of the Legislative Assemblies of the States under sub- 
clause (a) and (b) by the total number of the elected members of both Houses 
of Parliament, fractions exceeding one half being counted as one and other 
fractions being disregarded.^ 

The expression population means the population contained in the last 
preceding census of which the relevant figures have been published. Hie 
reference to the last preceding census of which the relevant figures have been 
published shall until the relevant figures for the first census taken after the 
year 2000 have been published, be construed as reference to 1971 census." 

The essence of Article SS merely lies in the application of formulae 
whereby each elector having the required qualifications under Article 54 shall 

1. In re Presidential Election, 1974 SC 1682(1689). 

2. Constitution of India, Art, SS (1). 

3. Ibid., Art. SS (2). 

4. iU4.,Art.SS(2)(a)(b). 

5. Ibid.. Alt 55 (2) (e). 

6. /»14L,Art.SSEi(pl. 
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^ entitled to exercise tbe number of votes in accordance with Article 55. 
Neither Article 54 nor Article 55 has anything to do either with the time of 
the election to fill the vacancy before the expiration of tbe term or to prevent 
the holding of the election before the expiration of the term by reason of disso- 
lution of Legislative Assembly of a State. ^ 

Neither Article 54 nor Article 55 prescribes the circumstances in which 
or the time when the election of the President shall take place. Article 55 has 
no concern with the competence of the election of the President because of the 
dissolution of the legislative Aesembly of State. Article 55 (2) deals with the 
formulae for securing uniformity among the States interse and parity between 
States as a whole and the Union. It is important to notice that parity is not 
between each State separately as a unit on the one hand and the Union on the 
other but between the States as a whole and the Union.^ / 

Article 55 (1) states that as far as practicable, there shall be uniformity in 
the scale of representation. It is indisputable that the uniformity among the 
States inter se and parity between the States as a whole and the union which 
are contemplated in Article 55 (2) are not the same thing as uniformity in the 
scale of representation of the different States contemplated in Article 55 (I). 
The words “as far as practicable, in Art. 55 (1) in relation to uniformity in the 
scale of representation of the States are important. Article 55 ( 1) show that 
the words “as far as practicable” indicate that in practice the scale of represen- 
tation may not be uniform because of the actual number of electors entitled at 
the date of election to cast their votes. The actual number of electors at the 
date of the election of the President may not be equal to the total number of all 
the elected members of both Houses of Parliament and all Legislative Assem- 
blies of all States.^ 

Article 55 indicates the methods of calculating as to how 
many votes an elected member of the electoral college can cast at 
Presidential election. Article 55 has nothing to do with any -vacancy in the 
electoral college as mentioned in Article 71 (4), or a cesser of membership of 
the electoral college^, by reason of a member not fulfilling the character 
of elected member of both Houses of Parliament or of Legislative Assemblies 
of States.* 

29.6. Qualification for election as President. 

No person shall be eligible for election as President unless 'he (a) is a 
citizent of India ; (b) has completed the age of thirty-five years, and (c) is 
qualified for election as a member of the House of the People.^ 

A person shall not be eligible for election as President if he holds any 
office of profit under the Government of India or the Government of any 
SUte or under any local or other authority subject to the control of any of the 
said Governments.* A person shall not be deemed to hold any office of profit 
by reason only that he is the President or Vice-President of the Union or the 
Governor of any State or is a Minister either for the Union or for any State.^ 

1. !H re Presidential Election, 1974 SC 1682 (1688). 

2. ibid. 

3. Ibid. 

4. Ibid., p. 1688. 

3. Constitution of India, Art. 58 (I). 

6. /6/Si/.. Art. 58 (2). 

7. /M/., Art. 58(2) ExpL 
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The President shall not be a member of either House of Parliament or of 
a House of the Legislature of any State, and if a member of either House of 
Parliament or of a House of the Legislature of any State be elected President, 
he shall be deesied to have vacated his seat in that House on the date on which 
he enters upon his office as President.^ 

The President shall not hold any other office of profit.* 

19.1. Emoluments of Presidents. 

The President shall be entitled without payment of rent to the use of his 
official residences and shall be also entitled to such emoluments, allowances and 
privileges as may be determined by Parliament by law and, ' until provision in 
that behalf is so made, such emoluments, allowances and privileges as arc speci- 
fied in the Second Schedule.* 

Under this Schedule his emoluments are Rs. 10000 per month. 
He is entitled throughout his term of office to the same privileges to which the 
Governor-General was entitled before the commencement of the Constitution. 

The emolument and allowances of the President shall not be diminished 
during his term of office.^ 

29.8. President to take oath. 

Every President and every person acting as President or discharging the 
functions of the President shall before entering upon his office, make and 
subscribe in the presence of the Chief Justice of India or, in his absence, the 
senior most Judge of the Supreme Court available, an oath or affirmation in 
the following form, that is to say : 

swear in the name of God 

‘‘I, A. B., do that I will faithfully execute 

solemnly affirm 

the office of President (or discharge the functions of the President) of India and 
will to the best of ray ability preserve, protect and defend the constitution and 
the law and that I will devote myself to the service and well being of the 
people of India”.® 

A person who holds, or who has held, office as President shall, subject 
to the other provisions of this Constitution, be eligible for re-election to that 
office.® 

29.^A. Term of President 

The President shall hold office for a tefm of five years from the date on 
which he enters upon his office.^ 


I. Constitution of India, Art 59(1). 
X Ibid., Art. 59 (2). 

3. Ibid., Alt. S9 O). 

4. Ibid, Art. 59(4). 

5. IbU., Alt. fO. 

t. 

7 . 



29.9. 


The Constitution af India 

29.8-B. Resignation, Removal of President 

The President may by writing under his hand addressed to the Vice- 
President, resign his ofiBce. The resignation shall then forthwith be commu- 
nicated by the Vice President to the Speaker of the House of the People.^ 

29.9. Impeachment of President 

In the fourteenth century the House of Lords entertained accusations 
both against peers and against commoners when preferred by the commons. 
Such accusations came to be known as impeachments. There was long break 
from 1459 until this ancient weapon was furbished for a new use in 1621 ; 
during the interval Parliaments were hardly in a position to impeach the King's 
Ministers for it was a check upon the Kings’ Ministers that the impeachment 
was chiefly valuable and came to be afterwards valued, smaller offenders could 
be left to their fate in the ordinary courts.® There were a few cases in the 
Seventeenth Century, since the death of William III there have been but 
nine in the nineteenth century but one, that of Lord Melville in 1805. Mait- 
land in his lectures on Constitutional History said : “It seems highly impro- 
bable that recourse will again be had to their ancient weapon unless we have 
a time of revolution before us. If a statesman has really committed a crime 
then he can be tried as like any other criminal, if he has been guilty of some 
misdoing that is not a crime, it seems far better that it should go unpunished 
than that new law should be invented for the occasions and that by a tribunal 
of politician and partisans ; for such misdoing disagracc and loss of office are 
now a days sufficient punishments. Lastly a Modern House of Commons will 
hardly be brought to admit that in order to control the King's advisers it needs 
the aid of the House of Peers. However there the old weapon is an accusation 
by the commons of England at the bar of the- House of Lord”. “ Before the 
full development of Ministerial responsibility impeachment was a useful 
weapon enabling the commons to call to account Ministers appointed by and 
responsible to the Crown,* 

In a republican form of Government where a provision is made for the 
elective head of the State by the people the power to renrove the head of the 
state also rest with the people and their representatives. Dignity requires that 
so long the head of the state is occupying the High Office he should not be 
prosecuted in the Municipal Courts or when the offensive conduct of the head 
of the state may not be such for which the ordinary law of the land may not 
afford due punishment. In these circumstances the Constitution of almost 
all the republician countries have taken recourse to this ancient weapon of 
impeachment. 

The President may, for violation of the Constitution, be removed from 
office by impeachment in the manner provided in Article 61 of the 
Coustittttion. 

When a President is to be impeached for violation of the Constitution, 
the charge shall be preferred by either House of Parliament.® No such charge 
however shall be preferred unless (a) the proposal to prefer such charge is 

1. Conitilutkm of India, Art. 56 (a) and (2). 

2. Maitland— Constitut/onal History of England, p.21S. 

3. Ibid., p. 477. 

4. Wade A Philips : Constitutional Law, p. 311. 

5. Constltutloa of India, Art, 61 (1). 
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contained in a resolution which has been moved after at least fourteen days’ 
notice in writing signed by not less than one-fourth of the total number 
of members of the House has been given of their intention to move the 
resolution,^ (b) such resolution has been passed by a majority of not less than 
two-third of thb total membership of the House. > 

When a charge has been so preferred by either House of Parliament, the 
other House shall investigate the charge or cause the charge to be investigated 
and the President shall have the right to appear and to be represented at such 
investigation.^ If as a result of the investigation a resolution is passed by a 
majority of not less than two-thirds of the total membership of the House by 
which the charge was investigated or caused to be investigated, declaring that 
the charge preferred against the President has been sustained, such resolution 
shall have the effect of removing the President from his office as from the date 
on which the resolution is so passed.'* 

29.10. Vacancy to be filled in. 

An election to fill a vacancy caused by the expiration of the 
term of office of President shall be completed before the expiration of the 
term.® 

An election to fill a vacancy in the office of President occurring by reason 
of his death, resignation or removal, or otherwise shall be held as soon as 
possible after, and in no case later than six months from, the date of occur- 
rence of the vacancy ; and the person elected to fill the vacancy shall, subject 
to the provisions of Article 56, be entitled to hold office for the full term of 
five years from the date on which he eaters upon bis office.® 

The word ‘otherwise’ does not refer to a vacancy caused by the expiration 
of the term of office for the obvious reason that the same is -the subject 
matter of Article 62 (1). The marginal note to Article 62 fully bears this out. 
Further, a President whose term has ^expired can continue to hold the office 
only under Article 56 (1) (c) until his successor enters upon his office. Article 
56(1) (c) is complementary to Article 62 (1). Here successor means a 
successor elected before or even after the expiration of the term stated in 
Article 62 (1). 

The word ‘otherwise’ may take in cases where for example, a President 
becomes disqualified to hold the office or where his election is declared void, 
and, therefore, ..he cannot hold the office. In such cases, an election is 
to be held not later than six months from the date of the occurrence of the 
vacancy. 

29.11. Term of office and election to fill vacancy. 

The term of ofifice of the President is fixed. The election to fill the 
vacancy caused by the expiration of the term is to be completed before the 
expiration of the term. It is in that context' that the outgoing President not- 
withstanding the expiration of the term continues to hold office under Article 


1. Constitution of India, Art. 61 (2) 

2. Ibid., 

3. Ibid., feet. 61 O). 

4. Ibid., Art. 61 (4). 

5. IMd., Art. 62 (1). 

6. Aid, Art. 62 (2). 

7. In re Preeldentlal Election, 1974 SC (1689). 
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56 (1) untill his successor enters upon his office. Here 'successor ifieans a 
successor elected before or even after expiration of the term stated in 
Article 62 (1) and (2).i 

The completion of election before the expiration of the tbrm in the case 
of vacancy caused by the expiry of the term as well as iilling the vacancy by 
holding an election not later than six months from the date of the occurrence 
of the vacancy in the other case does not contain any provision for extension of 
time. By way of contrast reference may be made to Article 83 where it is 
said that though the expiration of the period of five years shall operate as a 
dissolution of the house the period may, while a proclamation of Emergency is 
in operation, be extended by Parliament by law for a period not exceeding one 
year at a time and not extending in any case beyond a period of six months 
after the proclamation has ceased to operate.* 

This is a constitutional mandate that an election to fill a vacancy caused 
by the expiration by the term of office of President shall ^ completed before 
the expiry of the term, and other provisions like Articles 54, SS subserve this 
Article. The Legislative Assemblies of the States are not members of the 
electoral college. None of the Articles 368, 54, 55 can rob Article 62 of its 
constitutional content. Article 62 stands by itself independent of any other 
provision.* 

The Supreme Court laid down the following propositions 

1. Only such persons who are elected members of both Houses of 
Parliament and the Legislative Assemblies of the States on the date of election 
to fill the vacancy caused by the expiration of the term of office of the President 
will be entitled to cast their votes at the election. 

2. Subject to the aforesaid observation as to the effect of the dissolution 
of a substantial number of the Legislative Assemblies the vacancies 
caused by the dissolution of an . Assembly or Assemblies will be covered by 
Article 71 (4). 

3. The election to the office of the President must be held before the 
expiration of the term of the President notwithstanding the fact that at the 
time of such election the Legislative Assembly of a State is dissolved The 
election to fill the vacancy in the office of the President is to be held and com- 
pleted having regard to Articles 62 (1), 54, 55 and the Presidential and Vice- 
Presidential Elections Act, 1952. 

4. Article 56 (1) (c) applies to a case where a successor as explained in 
the foregoing reasons has not entered on his office and only in such circuqi- 
stances can a President whose term has expired continue. 

In the event of the occurrence of any vacant^ in the office of the President 
by reason of his death, resignation or removal, or otherwise, the Vice- 
President shall act as President wtil the date on which a new Presiden^t elected 
in accordance with the provisiods of this Chapter to fill such vacancy enters 
upon his office.* 


1. In re Presidential Election, 1974 SC 1682 (168S). 

2. Ibid., p. 1689. 

3. IbU. 

4. Ibid. 

5. Constitution of India, Art. 65 (1). 
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29. 12. Vihe President to act as President. 

When the President is unable to discharge his functions owing to absence, 
illness or any other cause, the Vice-President shall discharge his functions as 
President until the date on which the President resumes his duties.^ 

The Vice-President shall, during, and in respect of, the period while he is 
so acting as, or discharging .the function of. President, have all the powers 
and immunities of the President and be entitled to such emoluments, allowances 
and privileges as may be determined by Parliament by law and, until provision 
in that behalf is so made, such emoluments, allowances and privileges as are 
specified in the Second Schedule.* 

Article 65 (1) provides that where .the ofiice of the President by reason 
of his death, resignation or removal or otherwise becomes vacant, the 
Vice-President shall act as President until the date on which a new President 
elected to fill vacancy enters upon his office. Article 65 (1) is complementary 
to Article 62 (2). An election to fill a vacancy in the office f of the President 
for the reasons mentioned in Article 62 (2) obviously does not attract Article 
56 (1) (c) This is another reason which establishes that the word “otherwise” 
used in relation to vacancy in the office of the President under Article 62 (2) 
cannot cover the case of a vacancy in the office -of the President by -the expira- 
tion of the term. Vacancy under Article 62 (2) does not enable the President 
to continue in office.* 

Z9.13. Election Petition against election of President and Vice-President. 

Article 71 (1) confers jurisdiction and power on the Supreme Court to 
inquire into and decide “all doubts and disputes arising out of or in connection 
with the election of a President or a Vice-President”. 

In N. B. Khare v. Election Commissioner* the Supreme Court held that 
the word ‘election’ meant the entire process of election. 

In exercise of powers conferred on Parliament by Art. 7 1 (3) the Parlia- 
ment enacted Presi^ntial and Vice-Presidential Election Act 13 of the 1952. 
The Supreme Court under Art. 145 of the Constitution has /framed rules to 
regulate the procedure. 

By Constitutional (Eleventh Amendment) Act, 1961 Clause (4) to Art. 71 
was added and it was to the effect that the election of a person as President o r 
Vice-President shall not be called in question on the ground of the existence of 
any vacancy for whatever reason among the member of the electoral college 
electing him. 

Challenge to President's election. 

Section 7 of Presidential and Vice-Presidential Election Act, 1952 states 
that if a candidate whose nomination has been made and is found to be in 
order on scrutiny, dies after the time fixed for nomination and 'a report of his 
death is received- by the Returning Officer before the commencement of the ^11, 
the Retur ning Officer shall, upon being satisfied of the fact of the death of the 
Vandidate, qounterqiand the pqU and report the fact to the Election Commission 
9ad ah .priogpeediAgs with reference to tte election shall be commenced a new in 

1. Constitution of India, Art. 6S (2). 

2. Ibid., Art. 6S (3). 

3. In n Presidential Eleetion, 1974 SC 1683. 

4. 1937 SC 694. 
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election. These provisions in Section 7 of the 
all respects • j ^lo^g ^ith Section 4 of the Act. Sub-section (j) 

1952 Act are to ^ .. ffan election to M a vacancy caused by tie 

expfSio^ oVtt rem Vice Pcesiient, Jcnotjfica- 

Son Sdcr sub-section (0 shall be issued on. or as soon as conveniently may be 
after, the sixtieth day before the expiration of the term Ot otttce of the 
outgoing President or Vice-President, as the case may be, and the dates shall 
be so appointed under the said sub-section that the election will be completed 
at such time as will enable the President or the Vice-President thereby 
elected to enter upon his ofSce on the day following the expiration 
of the term of office of the outgoing President or Vice-President, as the case 
may be.^ 

If the completion of election before the expiration of the term is not 
possible because of the death of the proposed candidate it is apparent that 
election has commenced before the expiration of the term is rendered impossible 
by an act beyond the control of human agency. 


The necessity for completing the election before the expiration of the 
term is enjoined by the constitution in public and State interest to see that the 
governance of the country is not paralysed by non-compliance with the provision 
that there shall be a President of India. ^ 


The impossibility of the completion of the election to fill the vacancy in 
the office of the President before the expiration of the term of the office in the 
case of death of a candidate as may . appear from Section 7 of the 1952 Act 
does not rob Article 62 (1) of its mandatory character. 

29 . 14 . Discharge of President's functions in certain contingencies. 

In the event of the occurrence of vacancies in the offices of both President 
and the Vice-President, by reason in each case of death, resignation or removal, 
or otherwise, the Chief Justice of India or in his absence, the senior-most Judge 
of the Supreme Court of India available shall discharge the functions of the 
President until a new President is elected in accordance with the provisions of 
the Constitution to fill the vacancy in the office of the President enters upon 
his office or a new Vice-President so elected begids to act as President under 
Article 65 of the Constitution, whichever is earlier. 

When the Vice-President, while discharging the functions of the President, 
dies, resigns, or is removed or otherwise ceases to hold office, the Chief Justice 
of India or, in his absence, the senior-most Judge referred, to in sub-section (1) 
shall discharge the said functions until the President resumes his duties or 
a new Vice-President is elected as aforesaid, whichever is earlier. 

When the Vice-President : 


(a) while acting as President ; or 

(b) while discharging the functions of the President, is unable to discharge 
the functions of the President owing to absence, illness or any other cause, the 
Chief Justice of India or. in -his .absence, the senior-most Judge referredto 
in sub-section (1) shall discharge the said functions— 

(i) in the case referred to in clause (a), until a new President elected as 
aforesaid, enters upon his office or until the Vice President acting as President 
assumes his duties, whichever is earlier; 


1. In re Preeidenttal Election, 1974 SC 1682 (1685), 

2. IhU., p. 1686. 

3. IbU. 
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(ii) in the case referredto in clause (b^, until the President resumes his 
duties, or the Vice-President resumes his duties, whichever is earlier. 

The person discharging the functions of President under this section 
shall, during, and in respect- of the period while he is so discharging the said 
functions, have all the powers and immunities of the President and be entitled 
to such emoluments, allowances and privileges as may be determined by Parlia- 
ment by and, until provision in that behalf is so made, such 'emoluments, allo- 
wances and privilegs are specified in the Second Schedule. 

29.1'5. Pension to retiring President. 

(1) There shall be paid to every person who ceases to hold office as Presi- 
dent, either by the expiration of his term of ofQce or by resignation of his 
office, a pension of fifteen thousand rupees per annum for the remainder of his 
life ; 

(2) Subject to any rules that may be made in this behalf, every such 
person shall, for the remainder of his life be entitled : 

(a) to secretarial staff and office expenses ,the total expenditure on which 
shall not exceed twelve-thousand rupees per annum; and 

(b) to medical attendance and treatment free of charge. 

(3) Where any such person is re-elected to the office of President, he shall 
not be entitled to any benefit under this section for the period during which he 
again holds that office. 

Original Section 2 re-numbered as sub-section (1) thereof and the proviso 
to the section deleted therefrom by the President’s Pension (Amendment) Act, 
1962 (24 of 1962), Section 2 (28.6.1962). 

Subs-sections (2) and (3) inserted, are (3) Pension to the last Governor- 
General — The provisions of Section 2 shall apply to the person who held office 
as the last Governor-General of India as they shall apply to any person who 
ceases to. hold office as President. 

(4.) Pension to be charged on the Consolidated Fund of India. 
Any (sum) payable under this .Act shall be charged on the Consoli- 
dated Fund of India. Substituted for (Pension by .Act 24 of 1962), section 
3 (28-6-1962). 

President to appoint Ministers on advise of Prime Minister. 

In making appointments, a Prime Minister can use any of four criteria ; 
personal loyalty rewarding friends personal disloyalty bribing enemies) repres- 
entativeness and departmental competence. 

Constitutionally, a cabinet decision takes precedence oyer the decision of 
an individual Minister, including the Prime Minister. A Prime Minister does 
not want to be open to attack from within the party. Unlike the American 
President, a Prime Minister is bound to the Cabinet just as much as any other 
.member. To take a position in advance of agreement in the Cabinet and thm 
to find oneself in a minority is to risk loss of office. When Harold Wilson did 
just this, in a Labour Government ' dispute on industrial relation legislation 
in 1969, he had to abandon his policy rather than risk government from Down- 
ing Street.* 

1. PrvMbkntUd Pensim Act, 1952 Setions 2, 3. 

2. ^rtMldtHt amt Prtma MMster, p. 25. 
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29.1$. Role of President. 

The role of a President differs radically according to the nature of the 
political system. A President’s power can approach those of an imperial ruler 
only in an autocracy, that is, a system that so values the authority of govern- 
ment that suppresses the representation of particular interests by competing 
political parties and pressure groups. By contrast, a President is almost a by- 
stander in a system of government that so values the representation of 
particular demands that it provides hardly any institution to make collective 
decisions. > 

Contemporary European and American political systems have contrasting, 
histories. European governments have evolved a politiqgl culture that 
emphasize & unitary corporate will, whether it be known as the Crown in 
England, the State in France or the Nation (Folk) in Germany, Italy, An e’la- 
tiste tradition offers values justifying a government strong enough in its collec- 
tive authority to make collective decisions. This tradition also justified the sup- 
persession of politics, that is, the legitimate articulation of popular demands.^ 

Making the authority of government responsive to popular demands 
began in the seventeenth century in England a century later on the continent of 
Europe with the French Revolution. Resting government on popular consent as 
well as authority took centuries to secure. In Germany and Italy contempo- 
rary institutions of representative government have only been developed since 
World War II. 

In comparative perspective, the American system stands out because it 
maximizes politics. The institutions of government incorporate the represen- 
tation of popular demands into the very structure of government. The Foun- 
ding Fathers, described the American system of governance • as a system of 
checks and balances. The checks are easy to see. The opposition of Congress 
and the President, the independent powers of the courts, Washington need to 
cooperate with States in the federal system. The prohibition* of government 
activity is contained in the Bill of Rights. The balances are more difficult to 
descem. No where is there a single institution to declare the will of the 

f overnment as a whole. If any institution can claim this status, it is the 
’residency, for only the President is elected by the nation as a whole. But 
neither Congress nor history justify such a claim. The American government 
is a system of institutionalised checks, the balance is meant to result from those 
checks harmonizes in a more or less coherent whole.^ 

29.17. Position of President under the Constitution. 

Our constitution embodies generally the Cabinet system of the Govern- 
ment of the British model both for the Union and the States. Under this 
system the President is the constitutional or formal head of the Union and he 
exercises his powers and functions conferred on him by or under the constitu- 
tion on the aid and advice of his Council of Ministers. Art. 103 is an excep- 
tions to the aid and advice of the Council of Ministers because it specifically 
provides that the President will act only according to the opinion of the Elec- 
tion Commission. , 

The Constituent Assembly had to reconcile the position df tin etected 
President with an elected legislature* and in doing so, they adopted iiittin or 


1. PreMmt and Prim* Mintittr, p. 2S7> 
X Ibid., p. 288 
I. Ibtd., p. 289. 



Pjplittcai Executive, 673 

l^n, the ^sition of the British moaarch for the President. His position is that 
of a Constitutional President. ' The Ministers are, of course, responsible to the 
Legislature and tender advice to the President, who is bound to act according 
to that advice. , Although there was no specifk provision in the Constitution 
itself making it binding on the President to accept the advice of his Ministers, 
it hoped that the convention under which, in England the King acted always 
on the advice of his Ministers would be established in this country also and the 
President not so much on account of the written word in the Constitution, 
but as a result of this healthy convention, would become a constitutional Presi- 
dent in all matters”. 

Though the executive power is technically vested in the President' just as 
the same is vested in the Crown in England. Under Article 74 of the Consti- 
tution a Council of Ministers’ with the Prime Minister as the head has to aid 
and advise the President in the exercise of his functions. Article 74 . is all- 
pervasive in its character and does not make any distinction between one kind 
of function and another. It applies to every function and power vested in the 
President. Whether it relates to addressing the House or returning a Bill for 
reconsideration 'Or assenting or withholding assent to the Bill. It will be 
constitutionally improper for the President not to seek to be guided by the 
advice of his Ministers in exercising any of the functions legally or technically 
vested in the President. The expression “aid and advise” in Article 74 can not 
be construed so as to enable the < President to act independently or against the 
advice of the Cabinet.” 

“Every Constitutional monarch” observed Lord Esher “while advising 
George V possess a dual personality. He may hold and express opinions upon 
the conduct of his Ministers and their measures. He may endevour to influ- 
ence their actions. He may delay decisions in order to give more time for 
reflection. He may refuse assent to their advice up to the point where he is 
obliged to choose between accepting it and losing their services. If the So- 
vereign believes advice to him to be wrong, he may refuse to take it, and if his 
Minister yields, the Sovereign is justified. If the Minister persists, feeling that 
he has behind him a majority of the people’s representatives, a constitutional 
monarch must give way. What then is the King to do, if he is asked by his 
Minister to violate the constitution ? The answer is that the Sovereign can not 
act unconstitutionally so long as he acts on the advice of the Minister supported 
by a majority in the House of Commons. Ministeral responsibility is the safe- 
guard of the Monarchy. What, however, is the King to do if he is asked to 
support his Ministers in putting a strain upon the constitution which in bis 
view is improper and dangerous to the welfare of the state ? In the last resort 
the King has no option. If the constitutional doctrine of ministeral responsi- 
bility mean any thing at all, the King would have to sign his own death-warrant, 
if it was presented to him for signature by a Minister commanding, majority in 
Parliament. If there is any tampering with this fundamental principle, the end 
of the monarchy is in sight.^ 

In Shamsher Singh v. State of Pubjab,^ Mr. Justice Krishna Iyer declared 
the law on this branch of our constitution to be that the President and Gover- 
nor, custodian of all executive and other powers under various Articles shall, 
by vlirtue of these provisions exercise their formal constitutional powers only ‘ 

1. CgnstitutioH of India, Alt. 63. 

% 4d*ke tendered daring the disgate over Iriik Home Ibrie in 1913. 

3. 1974 SC 2192: (1974) 2800,931. 
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upon and in accordance with the advice of their Ministers save a few well 
known exceptional situations**. 

The President or the Governor shall not be answerable to any court for 
the exercise and performance of the powers and duties of his offibe or for any 
act done or puiporting to be done by him in the exercise and performance of 
powers and duties. But the conduct of the President may be brought under 
those review by court, tribunal or body appointed or designated by either House 
of Parliament for the investigation of a charge under Art. 61. This protection 
does not however restrict the right of any person to bring appropriate procee- 
dings against the Government of India. ^ 

No criminal proceedings whatsoever shall be instituted or continued 
against the President in any court during his term of office, and no process for 
his arrest or imprisonment shall issue from any court during his term of office. 

No civil proceedings in which relief is claimed against the President, shall 
be instituted during his term of office <in any court in respect of any act done 
or purporting to be done by him in his personal capacity, whether before or 
after be entered upon his office as President, until the expiration of two months 
next after notice in writing has been delivered to the President or left at his 
office, stating the nature of the proceedings, the cause of act therefore, the 
name, description and place of residence of the party by whom such proceed- 
ings are to be instituted and the relief which he claims. 

The Supreme Court has consistently taken the view that the powers of 
the President and the powers of the Governor are similar to the powers of the 
King under the British Parliamentary system.^ 

It is, therefore, necessary to know what exactly is the position of the King 
of England as head of the constitutional monarchy This has been best dis- 
cribed by Nicholson in his biography of George V. 


29.18A-. Pardoning Power of President and Governor. 

The effect of a pardon or what is sometimes called a free pardon is to 
clear the person from all infamy and from all statutory or other disqualifica- 
tions following upon conviction. It makes him as it were a new man.^ 

But the same effect does not follow on a mere > remission which 
stands on a different footing altogether. In the first place, an order of 
remission does not wipe out the offence, it also does not wipe out the convic- 
tion. All that it does is to have an effect on the execution of the sentence; 
though ordinarily a convicted person would have to serve out the full sentence 
imposed by a Court, he need not, do so with respect to that part of the sente- 
nce which has been ordered to be remitted. An order of remission thus does 
not in any way interfere with the order of the Court it affects only the execution 
of the sentence passed by the court and frees the convicted person from his*' 
liability to undergo the full term of imprisonment inflicted by the Court, though 
the order of conviction and sentence passed by the Court still stands as it 
was. The power to grant remission is executive power and cannot have the 
effect which the order of an appellate or revisional court would have a reducing 
the sentence passed by the trial court and substituting in its place the reduced 


1. Constitution of India, Art. 361. 
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sentenced adjudged by the appellate or revisional court. To cut short a sente- 
nce by an act of clemency is an exercise of executive power which abridges 
the enforcement of the judgment but does not alter it qua judgment. 

Under the constitution the power to grant pardon etc. ms vested in the 
President and the Governor of States. Art. 72 deals with the former and Art. 
161 with the latter. Art. 72 provides that the President shall have the power 
to grant pardons, reprieves, respites or remissions of punishment or to suspend, 
remit or commute the sentence of any |}erson convicted of any offence (1) 
in all cases where the punishment or sentence is by a Court Martial ; (b) in all 
cases where the punishment of sentence is for an offence against any law relating 
to a matter to which the executive power of the Union extends that is to 
the matters with respect to which Parliament has power to make laws; (c) in all 
cases, where the sentence is a sentence of death, This power of the Presi- 
dent does not effect the power conferred by law on any officer of the Armed 
Forces of the Union to suspend, remit or commute sentence passed 
by a Court Martial.^ Similarly it also does not affect the power to suspend 
remit or commute a sentence of death exercisable by the Governor of a State 
under any law for the time being in force.^ Under Art. 161 the Governor of 
State has the power to grant pardons, reprieves, respites, or remission of pun- 
ishment or to suspend, remit or commute the sentence of any 
person convicted of any offence against any law relating to a matter to which 
the executive power of the State extends that is in respect of matters with re- 
spect to which the Legislature of the State has power to make law.^ 

Both Articles 72 and 161 give the widest powers to the President or the 
Governor of a State as the case may be and there are no no words of limi- 
tation indicated in either of the two Articles. Though Art, 161 does not make 
any reference to Art. 72, the power of the Governor of a State to grant pardon 
etc. to some extent overlaps the same power of the President particularly in 
the case of a sentence of death. 

Nanavati was arrested in connection with a charge of murder The High 
Court convicted the pettitioner under Section 302 of the Indian Penal Code and 
sentenced him to imprispnmenl for life. On the same day the Governor in 
the exercise of his powers under Article 161 of the Constitution suspended 
the sentence passed by the High Court till the appeal intended to be filed by 
Nanavati in the Supreme Court against his conviction. \ petition was filed in 
the Supreme Court against the order of the High Court and an application 
was made that the petitioner may be exempted surrendering under order 21 
rule 5 of the Supreme Court Rules. This Rule provided that **when 
petitioner had been sentenced to an imprisonment, the petition shall state 
whether the petitioner had surrendered and unless the Court otherwise orders 
petition shall not be listed for hearing untill the petitioner had surrendered. 
The main question that fell for decision in Nanavati v. State of Bombay^ was 
whether the suspension passed by the Governor under Art. 161 could operate 
when the Supreme Court had been moved for granting special leave to appeal 
from the judgment of the High Court. It was argued that there could never 
be a conflict between the exercise of the power by the Governor under Article 

1. CoHstttution of Indta, Art 72 (1). 
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161 aqd by the Supreme Court under Article 142 because the jpo^er under 
Art. 161 was executive power and the power under Article 142 was judicial 
power and the two did not act in the same field. Rejecting this contention 
Sinha, C. J. obeserved : 

t 

“The field in which the power is exercised does not depend upon the 
authority exercising the power but upon the subject*matter. What the power 
which is being exercised in this case ? The power is being exercised by the 
executive to suspend the sentence : that power can be exercised by the 
Supreme Court under Art. 142. The field in which the power is being exercised 
is also the same namely the suspension of the sentence passed upon a con* 
victel person, It is significant that the Governor’s power has been exercised 
in the present case by reference to the appeal which the petitioner intended 
to file in this Court. There can therefore be no doubt that the judicial 
power under Art. 142 and the executive power under Art. 161 can within certain 
narrow limits be exercised in the same field. The question that immediately 
arises is one of harmonious construction of two provisions the Constiution as 
subject to the other by specific words in the constitution itself. As already 
pointed out. Art. 151 contain} no words of limitation ; in the same way. 
Art 142 contains no words of limitation and in the fields covered by them 
they are unfettered. But if there is any field which is common to both, the 
principle of harmonious construction will have to be adopted in order to avoid 
conflict bjtween the two powers. It will be seen that the ambit of Art. 161 is 
very mien wider and it is only in a very narrow field that the power contained 
in Art. 161 is also contained in Art. 142 namely, the power of suspension 
of sentence during the period when the matter is sub-judice in the Court. 
Therefore on the principle of harmonious construction and to avoid a conflict 
between the two powers it must be held that Art. 161 does not deal with the 
suspension of sentence during the time that Art. 142 is in operation and 
the matter is sub-judice in the Court.” > 

29.19. Constitutiorifl! position of the King in England. 

‘Kings’ announced James I, in 1609 ‘are justly called Gods because they 

exercise a manner of resemblance to Divine power on earth They have 

[Mwer to exact low things and abase high things and to make of their subjects 
like men at chess. This doctrine of Divine right did not survive the execution 
of Charles 1. 

The political aptitudes of the British people, their congenital dislike of 
all logical extremes, enabled them in the course of centuries to develop a 
system which, without any rupture of continuity, was sufficiently elastic to 
admit of recurrent change. They called this system ‘limited’ or ‘constitutional’ 
Monarchy. In perfecting this instrument they were much assisted by the 
accidents of history.^ 

The Bill of Rights established the firm principle •that the King reigned, 
not by divine right but solely with and by the consent of Parliament.* 

The Act of Settlement of 1701,* contained one all-important addition to 
the Bill of Rights. It was then laid down that in future Ministers should be 
‘responsible’ for the acts of the sovereign. 

1 JT. Af. Nanmatl v. State ofBmbay, 1961 SC 112 (122). 

2. Har<rid Nicholson : George V, p. 1(19. ^ 

3. /Mil, p. 110. , 
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TUb expression ‘responsible government’ which thereafter became currmt, 
tncliades several different implications. In the first place, it means that Minis* 
ters are ‘responsible’ to Parliament in the sense that they cannot govern without 
support of a majority in the House of Commons. In the second place, it means 
that Ministers aYe ‘responsible’ for the ‘advice’ they tender to the Sovereign 
and therefore for any action which he may take.^ 

A subsequent extension of the phrase implies what is known as ‘collective 
responsibility’ or ‘Cabinet responsibility,’ namely the joint responsibility of 
Ministers for each other’s actions and misfortunes. The King, under principle, 
cannot dismiss an individual Minister without incurring the resignation of 
the Cabinet as a whole. Apart from these constitutional, or institutional impli- 
cations the phrase* ‘responsible government’ contains a metaphysical idea. Not 
only Ministers, but the official opposition also, must be guided in their actions 
and statements by a sense of responsibility irresponsible acts or utterances 
should be regarded as obnxious to the spirit of the constitution.^ 

“The King”, stated Lord Erskine in the House of Lords on April 13, 1807, 
‘can perform no act of government himself. No act of state or government 
can be the King’s; he cannot act but by advice; and he who holds office 
sanctions what is done, from whatsoever source it may proceed.”^ 

In Foreign Affairs the King can act only upon the advice of his Foreign 
Secretary; in commonwealth affairs he, or his representative, can act only on 
the advice of a Dominion Government. 

Sir William Anson has summarised as follows : ‘The Sovereign does 
not constitutionally take independent action in foreign affairs; everything which 
passes between him and foreign princes or ministers should be known to his 
own ministers, who^are responsible to the people for policy, and to the law for 
acts done.’ 

If the King, whether in internal or external affairs, can commit no public 
act except upon the advice of the Government in office, the question may be 
asked how his personal responsibility can ever, in any circumstances, become 
involved. The phrase ‘the King can do no wrong’ means, not that the monarch 
is infallible, but that, since he can do nothing without the advice of ministers, 
it is they who are personally responsible if mistakes are made. Can any public 
issue arise therefore in which the King has to exercise personal initiative or 
reach an indendent decision 

The discussion of this question has sometimes been blurred by the fact 
that there exist certain functions which, in constitutional theory, the King 
alone can perform. No one but the King can summon, prorogue or dissolve 
Parliament. No one but the King can dismiss or appoint a Prime Minister. 
No one but the King grants pardons or confer peerages and honours. 
And no Bill, until it has received the Royal Assent, can become the law of the 
land. These powers are however limited in practice by the over-riding 
principle of ‘responsible government’. The King is in fact accustomed to 
follow the advice tendered to him by the Prime Minister of the day, since, if he 
•ejects that advice, the Government will resign, a general election will follow, 
the Crown may become involved in party .'controversy and and the King may 

1. Harold Nkholaon .* George V, p. 110. 

2. i»4£,p.lll. 

3. /Mrf,,p. 110. 

4. 114.J 

• 



m 


The CoiatltutUm of India 


29.1S. 


discover (as Willaim IV discovered to his cost) that the opinion of thb country 
is against him. These are dangers which no constitutional Monarch should be 
expected to incur. ^ 

The same considerations apply to the undoubted constitutional right poss- 
essed by the King to dismiss his Ministers. Unless an alternative Government, 
able to secure the confidence of the existing House of Commons were immedia- 
tely available, then again a general election would ensue and the King’s action 
might be exposed to public criticism. 

To take a more extreme instance of the distinction between theory and 
practice, the King could constitutionally refuse the Royal Assent to a Bill which 
has passed through Parliament. Were he to do so, the clerk at*the table of the 
House of Lords would substitute for the accustomed formula^ ‘Le Roy le 
veult’ the unwanted words : ’Le RoyS’ avisera’. This staring phrase has not 
been heard in the gilded Chamber for more than two hundred years. Mr. 
Asquith, therefore, had some justitfication for assuring the House of Commons 
in 1910 that the Royal Veto, which had not been exercised since 1707, was 
’literally as dead as Queen Anne.^ 

Thus the only ’independent’ function which the King can properly be 
called upon to perform arises upon the death or resignation of a Prime 
Minister. The King is then expected to choose, or ’send for’ his successor. 
His choice is of course limited by the fact that the new Prime Minister must 
command the support of his own party and the confidence of the House of 
Commons. But it certainly rests with the. King, when alternative candidates, 
each possessing these qualifications, are available, to summon the one whom he 
regards as best fitted to carry on the Government. King George exercised this 
discretionary power when in 1923 he chose Mr Stanley Baldwin rather 
than Lord Curzon. He again exercised it when, in different circumstances, 
he charged Mr. Ramsay Mac Donald with the formation of a ’National 
Government’ in 1931. 

It would be agreed therefore by most constitutional authorities that the 
discretionary powers possessed by the King are in normal conditions strictly 
limited to the choice of a Prime Minister from among two or more equally 
acceptable candidates. Yet the perplexities which assailed King George during 
the first four years of his reign arose from the fact that the conditions then 
created were, in the opinion of many responsible people, not normal but 
abnormal.^ 

Although the executive power of the King are expressly limited by consti- 
tutional theory and by political expediency and practice the influence which he 
retains athough indefinable is very great. It has been excellently described 
by Sir William Anson : “The real influence of the Soverign in this country 
is not to be estimated either by his legal or his actual powers as the executive 
of the State. The King or Queen for the time being is not a mere piece of 
mechanism, but a human being carefully trained under circumstances which 
afford exceptional chances of learning the business of politics. Such a personage 
cannot be treated or regarded as a Inere instrument : it is evident that on all 
matters of state, especially on matters which ‘concern the relations of our own 
with other States, he recieves full information, and is able to express if not 
to enforce an opinion. And this opinion may, in the course of a long reign, 
become a thing of great weight and value. It is impossible to be constantly 
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consulted and concerned for years together in matters of great moment 
without acquiring experience if not wisdom. Ministers come and go, and the 
poli^ of one group of ministers may not be the policy of the next, but all 
ministers in turn'^must explain their policy to the Executive Sovereign, must 
effeci it through his instrumentality, must leave upon his mind such a recollec- 
tion of its method and of its results as ■ may be used to form and influence the 
action of their successors.^ 

The convention that it is the King, and not Parliament, who declares war 
and makes peace, who concludes treaties and. who alone can cede territory, has 
encouraged the idea that in external aSairs, whether . foreign or imperial, 
he possesses wider constitutional powers both of initiative and action. 
Foreign policy, it has been argued, is continuous and above party. The King, 
as representing the nation as a whole, should therefore in international relations 
bo less dependent upon the advice given to him by those Ministers who at the 
moment happen to command the confidence of the House of Commons. It 
has similarly been contended that in Commonwealth affairs the King (in that 
he stands in a unique relation to the several Dominion Governments) 
possesses a greater latitude of personal action. Each of these theories is 
fallacious.^ 

The Monarch, above all, is neutral. Whatever may be his personal pre- 
judices or affections, he is bound to remain detached from all political parties 
and to preserve in his own person the equilibrium of the realm. An elected Pre- 
sident— whether, as under some constitutions, he be no more than a representa- 
tive functionary, or whether, as under other constitutions, he be the chief 
executive — can never inspire the same sense of absolute neutrality. However 
impartial he may strive to become, he must always remain the prisoner of his 
own partisan past; he is accompanied by friends and supporters whom he may 
seek to reward, or faced by former antagonists who will regard him with 
distrust. He cannot, to an equal extent serve as the fly-wheel of the state.^ 

Up till December 1916 King George had received a regular letter from the 
Prime Minister describing the opinions and decisions of each Cabinet. After 
the Cabinet secretariat began work he was sent a copy of the minutes. The 
Prime Minister had regular audiences and the Secretaries of State for Foreign 
Affairs 'or for war called when any special matters arose which they felt they 
ought to convey in person. Normally the King never wrote to the Cabinet.'* 

King George was quite clear about his own position. He was entitled to 
full information and could, if he felt it was necessary, express his views bluntly 
and strongly, but there was never any question of denying the politicians’ right 
to make the ultimate decisions.^ 

The President in India is not at ail a glorified cipher. He represents the 
majesty of the State, is at the apex, though only symbolically, and has rapport 
with the people and parties, being above politics. His vigilant presence makes 
for good government if only he uses, what Bagehot described as, “the right to 
be consulted, to warn and encourage.” Indeed, Article 78 wisely used, keeps 
President in close touch with the Prime Minister on matters of national ini- 
portance and policy significance, and there is no -doubt that the imprint of his 
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personality may chasten and correct the political Government, aithov^ the 
actual exercise of tlK functions entrusted to him by law is in effect and in law 
carried on by his duly appointed mentors, i.e., the Prime Minister and his coll- 
eagues. In short, the President, like the King, has not mere^ been constitu- 
tionally romanticised but actually vested with a pervasive and persuasive role. 
Political theorists are quite conversant with the dynamic role of the Crown 
which keeps away from politics and power and yet influences both. While he 
plays such a role, he is not a rival centre of power in any sense and must abide 
by and act on the advice tendered by his Ministers except in a narrow territory 
which is sometimes slippery. 

The President, under the Indian Constitution, in not merely a 
figure head. Like the King of England, he will still have the right “to be 
consulted, to encourage and to warn”. .Acting on Ministerial advice does 
not necessarily mean immediate acceptance of the Ministry’s first thoughts. 
The President can state all his objections to any proposed course of action 
and ask his Ministers -in-Council if necessary, to reconsider the matter. 
It is only in the last resort that he must accept their final advice. It has been 
observed that the influence of the Crown — and- of the House of Lords as well — 
in England has grown with every curtailment of its legal powers by convention 
or statute. A similar result is likely to follow in Indian too for, as has been 
well said, “the voice of reason is more readily heard when it can persuade but 
no longer coerce”. One can concieve of no better future for the President of 
India than that he should be more and more like the Monarch in England, 
“eschewing legal power, standing outside the clash of parties and gaining in 
moral authority”. These words of constitutional wisdom come from one who 
played a key role in shaping the framework of the Republic and had no 
political affiliations.* 

29.20. American President and British Prime Minister. 

Put simply, the American President, elected directly and separately, is 
virtually secure from all possible removal. Nevertheless, part or even the 
whole of his tenure may be frustrated by inability to get his legislation, inclu- 
ding vital tax and other financial legislation, through a hostile Congress. 
He is not all that sure of success in a Congress reflecting a majority from his 
own party. 

The Prime Minister, however, lives far more dangerously in that he can 
be outed from office at very short notice if he loses control of Parliament. 
Nevertheless, since he exists only because of the confidence of Parliament, be 
has a much greater assurance that while confidence persists he can get his legis- 
lation, or most.of it, carried through to the Statute Book.* 


VICE-PRESIDENT OF INDIA 
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29.21. Vice-President. 

29.21. „ Election of Vice-President-' 

29.22“ Qualifications of Vice-President. 

29.23. Term of office. 

Oath of Office. 

(a) Functions and emolument of Vice-President. 

(b) Effect of election declared void. 
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29.24. 

29.22. Vice President 
The Constitution provides that there shall be a Vice-President of India. i 

29.23. Electiott of Vice-President 

The Vice-President is elected by the members of an electoral college 
consisting of the members of both Houses of Parliament in accordance with the 
system of proportional representation by means of the single transferable vote 
and the voting at such- election is by secret ballot ‘ 

The Vice-President shall not be a member of either House of Parliament 
or of a House of the Legislature of any State, and if a member of either House 
of Parliament or of a House of the Legislature of any State be elected Vice- 
President, he shall be deemed to have vacated his seat in that House on the 
date on which he enters upon his office as Vice-President. ^ 

29.23A. Qualification of Vice-President. 

Nofierson shall be eligible for election as Vice-President unless he (a) is a 
citizen of India ; (b) has completed the age of thirty-five years : (c) is qualified 
for election as a member of the Council of States.^ A person shall not be 
eligible for election as Vice President if he holds any office of profit 
under the Government of India or the Government .of any State or under 
any local or other authority subject to the control of any of the said 
Governments.^^ 

A person shall not be deemed to hold any office of profit by reason only 
that he Is the President or Vice-President of the Union or the Governor of any 
State or is a Minister either for the Union or for any State." 

29.24. Term of Office. 

The Vice-President shall hold office for a term of five years from the date 
on which he enters upon office. But a Vice-President may, by writing under his 
hand addrested to the President, resign his office.'' 

(b) a Vice-President may be removed from his office by a resolution of 
the Council of States passed by a m^ority of all the then member> of the 
Council and agreed to by the House of the People ; but no .such resolution 
shall be moved unless at least fourteen day’s notice had been given of the 
intention to move the resolution." 

A Vice-President shall, notwithstanding the expiration of his term, conti- 
nue to hold office until his successor enters upon his office.^ 

Art. 68 provides for the time of holding election to fill vacancy in the 
office of Vice-President and for the term of office of person elected to fill casual 
vacancy.— (1) An election to fill a vacancy caused by the expiration of the term 

1 . CoHSttIution of Mia, Art. 63. 
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of office of Vice-President shall be completed before the expiratio*b of the 
term.^ 

An election to fill a vacancy in the office of Vice-President occurring by 
reason of his death, resignation or removal, or otherwise shalUte held as soon 
as possible after the occurrence of the vacancy, and the person elected to fill 
the vacancy shall, be entitled to hold office for the full term of five years from 
the date on which he entered upon his office.* 

29.24- A. Oath of office. 

Every Vice-President shall, before entering upon bis office, make and 
subscribe before the President, or some person appointed in that behalf by him 
an oath or affirmation in the following form, that is to say — ^ 

swear in the name of God 

“I, A. B , do that I will bear true faith and 

solemnly affirm 

allegiance to the Constitution of India as by law established and that I will 
faithfully discharge the duty upon which I am about to enter.”.* 

29.24- B. Functions and emoluments of Vice-President. 

The Vice-President is the ex-officio Chairman of the Council of States and 
shall not hold any other office of profit. During any period when the Vice- 
President acts as President or discharges the functions of the President under 
Article 65. he shall not perform the duties of the office of Chairman of the 
Council of States and shall not be entitled, to any salary or allowance payable 
to the Chairman of the Council of States under Article 97.* 

In the event of the occurrence of any vacancy in the oflSce of the President 
by reason of his death, resignation or removal, or otherwise, the Vice-President 
shall act as President until the date on which a new President elected in 
accordance with the provisions of this Chapter to fill such vacancy enters upon 
his oflBce.* 

When the Pressdent is unable to discharge bis functions owing to absence, 
illness or any other cause, the Vice-President shall discharge his functions until 
the date on which the President resumes his duties.* 

The Vice-President shall, during, and in respect of, the period while be is 
so acting as, or discharging the functions of President, have all the powers and 
immunities of the President and be entitled to such emolument, allowances, and 
privileges as may be determined by Parliament by law and, until provision in 
that behalf is so made, such emoluments, allowances and privileges as are spe- 
cified in the Second Schedule.'' 

Parliament may make such provisions as it thinks fit for the discharge 
of the functions for the President in any contingency not provided for in this 
Chapter. * 

Subject 'to Uie provisions of this Constitution, Parliament may by law 
regulate any matter relating to or connected with the Election of a President 

1. Constitution of lndta,-AsX. 68 (1). 

2. /6t<f.,Art68(2). 

3. /6A/.,Art.69. 

4. nud. Art. 64 (Proviso). 

5. /Mr., Art. 63 (1). 

6: Mf.. Art. 63 (2)^ 

7. AM, Art 63 (3). 

9i MAtAsUn, 
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or Vic^President, includiDg the grounds on which such election may be 
questioned.^ 

Ihe election of a person as President or Vice-President shall not be called 
in question on>the ground of the existence of any vacancy for whatever reason 
among the members of the electoral college electing him. 

All doubts and disputes arising out of or in connection with the election 
of a President or Vice-President shall be inquired into and decided by the 
Supreme Court whose decision shall be final.* 

The validity of any such law as is reffered to in clause (1) and the deci- 
sion of any authority or body under such law shall not be called in question in 
any court.* 

If the election of a person as President or Vice-President is declared void 
under any such law as is referred to in clause (1) acts done by him in the 
exercise and performance of the powers and duties of the office of President or 
Vice-President, as the case may be. on or before the date of -the deciision of 
the Supreme Court shall not be invalidated by reason of that declaration.* 

Allowances and privileges as may be determined by Parliament by law 
and, until provision in that behalf is so made, such emoluments, allowances and 
privileges as are specified in the Second Schedule shall be admissible. 

Parliament may make such provision as it thinks fit for the discharge of 
the functions of the President in any contingency not provided ■ for in this 
Chapter. 


29.24-C. Effect of election declared void. 

If the election of a person as President or Vice-President is declared viod 
by the Supreme Court for the acts done by him in the exercise and performance 
of the powers and duties of the office of President or Vice-President, as the case 
may be, on or before the date of the decision of the Supreme Court shall not 
be invalidated by reason of that declaration.* 

The election of a person as President or Vice President shall not called in 
question on the ground of existence of vacancy for whatever reason among the 
members of the electoral college electing him. 

In view of the constitutional declaration or exposition of Article 71(4) 
it is manifest that the language is of wide amplitude, viz , existence of any 
vacancy for any reason whatever among the members of the electoral college. 
It will take in any case where a person who as an elected member of the 
H >ase$ of Parliament or the Legislative Assembly of a State became entitled 
to be a member of the electoral college but ceased to be an elected member at 
the relevant date of the election and therefore 'became disentitled to -cast vote 
at the election and that vacacy among members of .the -electeral electoral was 
not filled up.* 

1. Constitution of India, Art. 71 U)* 

2. IbU.. Art. 71 (2). 

3. lbid.,AiUlH3). 

4. /W., ArU71(4). 

3. /Ard., Art. 71 (1). 

4. IbU., Art. 71 (4). 

7. /Md, Art. 70(1). 

t, In re PresUmtUd Election, 1974 tC 1682 (1690). 
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THE GOVERNOR 


29.25. Governor. 

29.2S;A. Appointment of Governor. 

29.2S-Bi. Term of office, qualifications for appoinment. 

29 25>C. Functions of Governor 

29.25. Governor a component part of Legislature. 

29.26. Powers of Governor 

29.27. Office of Governor— whether employment. 

29.28 Governor whether acts in his discretion. 

29 25. Governor. 

The Constitution 'provides for a Governor for each State. The same 
person may be appointed as Governor for two or more States. 

29.25- A. Appointment of Governor. 

The Governor of a State shall be appointed by the President by warrant 
under his hand and seal.^ and holds office during the pleasure of the 
President.® 

29.25- B. Terms of office and qualifications for appointment. 

Generally a Governor is appointed to hold office for a term of five 
years from the date on which he enters upon his office. He notwithstanding 
the expiration of his term, would continue to hold office until his successor 
enters upon his office.'* 

The Governor may, by writing under his hand addressed to the President, 
resign his office.® \ 

No person shall be eligible for appoinment as Governor unless he is a 
citizen of India and has completed the age of thirty-five years.® 

The Governor shall not be a member of either House of Parliament or of 
a House of the Legislature of any State specified in the First Schedule, and if a 
member of either House of Parliament or of a House of the Legislature of 
any such State be appointed Governor, be shall be deemed to have vacated 
his seat in that House on the date on which he enters upon his office as 
Governor.’ 

The Governor shall not hold any other office of profit.® He «i«| iH be 
entitled without payment of rent to the use of his official residences and «hft ll 

1. Constitution of India, Art. 153, Proviso. 

2. /Ati, Art. 155. 

3. Art. 156(1). 

4. Ibid., Art 156 (3). 

5. /»/<(., Art. 156(2). 

6. thid.. Art. 157. 

7. Ibid., Art. 158 (1). 

8. Ibid., Art. 158 (2). 
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be also entitled to such emoluments, allowances and privileges as may be 
determined by Parliament by law and, until provision in that behalf' is so 
made, such emoluments, allowances and privileges as are specified in the Second 
Schedule. ^ Where the same person is appointed as Governor of two or more 
States, the emoluments and allowances payable to the Governor shall be 
allocated among the States in such proportion as the President may by order 
determine.^ The emoluments and allowances of the Governor shall not be dimi- 
nished during his term of off ice. ^ 

Oath of office. 

Every Governor and every persondischarging the functions of the Gover- 
nor, shall before entering upon his office is required to make and subscribe in 
the presence of the Chief justice of the High Court exercising jurisdiction in 
relation to the State, or, in his absence, the senior-most Judge of that Court 
available an oath or olBrmation in the following form, that is to say — 

swear in the name of God 

‘I, A B , do that I will faithfully execute the 

solemnly affirm 

office of Governor (or discharge the functions of the Governor) of 

(name of the State) and will to the best of my ability preserve, protect and 
defend the Constitution and the law and that I will devote myself to the service 
and well being of the people of — (name of the State)”.'* 

2 >.55-C. Functions of a Governor. 

The President may make such provision as he thinks fit for the discharge 
of the functions of the Governor of a State in any contingency not provided for 
in this Chapter. 

29.25. Governor a component part of Legislature, 

Though it is true that the .‘Legislature’ of State includes the Governor 
and that a bill passed by such Legislature cannot become a law until it receives 
the Governor's psent, the term ‘legislature’ is not always used in the Consti- 
tution as including the Governor, though Article 168 -makes him a component 
part of the State Legislature. In Artic^ 173, for instance, the word is clearly 
used in the sense of the ‘Houses of legislatures’ and excludes the Governor. 
There are other provisions also where the word is used in context which 
exclude the Governor. Similarly the word ‘law’ is sometimes loosely used in 
referring to a bill. Article 31 (4), for instance, speaks of a ‘bill’ being reserved 
for the President’s assent ‘after it has been passed’ by the ‘legislature of a State’ 
and of ‘the law so assented to’. If the expression ‘passed by the legislature’ 
were taken to mean ‘passed by the Houses of the legislature and assented to by 
the Governor’... then, it would cease to be a ‘bill’ and could not longer be reser- 
ved as such. Nor is the pharse ‘law so assented’ strictly accurate, as the 
previous portion of the clause makes it clear that what is reserved for the 
President’s assent and what he assents to is a ‘bill’ and not a law”.^ 

29 . 26 . Governor’s Powers. • 

The Governor is a constitutional bead of the State Executive, and has 
therefore to act on the advice of a Council of Ministers under Article 163. The 

1. Cip^titHtlon of India, Art. 158 (3). 

2. Art. I58(3-A). 

3. tNd. Alt. 138 (4). 

4 . Ibid., Art. 139. 

5. ‘ibid.. Art. 160. 

6. Vhion of India v. Basavaiah 1979 SC 1415 (1421) 

I 
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Ooveraor is, however, made a component part of the > State Legislature under 
Article 164, just as the President is a part of Parliament. The Governor has a 
right of addressing and sending messages to under Articles 175 and 176, and of 
summoning proroguing and dissolving under Article 174, the State Legislature, 
just as the President has in relation to Parliament. He also has a similar 
power of causing to be laid before the State Legislature the annual financial 
statement under Article 202 (1), and of making demands for grants and recom- 
mending ‘Money Bills’ under Article 207 (I ). In all these matters the Gover- 
nor as the Constitutional head of the State is bound by the *advice of the 
Council of Ministers.^ 

The Governor is, however, made a component part of legislature of a 
State under Art. 168 because every Bill passed by the State Legislature has to 
be reserved for the assent under Article 200. Under that Article, the Governor 
can adopt one of the three courses, namely, (i) he may .'give his assent to it, in 
which case the Bill becomes a law : or (ii) he may except in the case of a 
'Money Bill’ withhold his assent therefrom, in which case the Bill falls through 
unless the procedure indicated in the first proviso is followed, i. e., return the 
Bill to the Assembly for reconsideration with a message, or (iii) he may (subject 
to Ministerial advice) reserve the Bill for the consideration of the President, in 
which case the President will 'adopt the procedure laid down in Article 201. 
The first proviso to Article 200 deals with a situation where the Governor is 
bound to give his assent when the Bill is reconsidered and passed by the 
Assembly. The second proviso to that Article makes the reservation for 
consideration of the President obligatory where the Bill would, if it became law 
derogate from the powers of the High Court. Thus, it is clear that a Bill 
passed by a State Assembly may become law if the Governor gives his assent 
to it, or if, having been reserved by the Governor for the consideration of the 
President it is assented to by the President. The Governor is, therefore, one of 
the three components of a State legislature. The only other legislative function 
of the Governor is that of promulgating Ordinances under Article 213 (1) when 
both the Houses of the State legislature or the Legislative Assembly, where the 
legislature is unicameral are not in session. The Ordinance making power of 
the Governor is similar to that of the President, and it is co-extensive with the 
legislative powers of the State legislatura.^ 

From an enumeration of the powers, functions and duties of the Gover- 
nor, it is quite clear that he cannot, in the very nature 'of things, participate in 
the proceedings of the House or Houses of Legislature, while the State legisla- 
ture passes a resolution in terms of Art. 252 (1), not being a member of the 
legislature under Art. 158.^ 

The function assigned to the Governor under Article 176 (1) of the 
addressing the House or Houses of Legislature, at the commencement of the 
first session of each year, is strictly, not a legislative function but the object of 
this address is to acquaint the members of the Houses with the policies and 
programmes of the Goverment. It is really a policy statement prepared by the 
Council of Ministers which the Governor has to read out. Then again, the 
right of the Governor to send messages to the House or Houses of the Legisla- 
ture under Article 175 (2) with respect to a Bill then pending in the legislature 
or otherwise, normally arises when the Governor withholds (his assent to a Bill 
under Article 200, or when the President, for whose consideration a Bill 
is reserved for assent, returns the BiH withholding his assent. As already 
stated, a 'Bill’ is something quite different from a 'resolution of House’ and, 

1. Union of India v. Batavalah, 1979 SC 1415 (1422). 

2. Ibid., p. 1423. 

3. Union of India v. Basaralsh, 1979 SC 1413 (1422>23). 
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therefore, there is no question of the Governor sending any niessage under 
Article 175 (2) with regard to a resolution pending before the House or Houses 
of the I,egislature.‘ 

• 

Similar considerations must also arise with regard to ratification of a Bill 
passed by^ the Parliament in exercise of its ’'constitutent power of amending the 
Constitution under Art. 368 (1). In Jatin Chakravorti v. Justice H. K. Bose,^ 
as he then was, rightly negatived a challenge to the constitutional validity of 
the Constitution (Fifteenth Amendment) Act. 1963, which amended Art. 217 of 
the Constitution raising the age of retirement of a Judge of the High Court 
from 60 to 62 years on the ground that no assent of the Governor in the State 
of W.B. was taken, observing : “A legislature discharges a variety of functions. 
The House has to be summoned or prorogued, bills have to be introduced, 
voted upon and passed, debates take place on important political questions, 
ministers are interrogated, and so on. The Governor, though a limb of the 
legislature does not take part in every such action. While the Governor 
summons the House and may prorogue or dissolve it (Art. 174) or address the 
legislature (Art. 175), he does not sit in the House or vote upon any issue. 
When a Bill has been passed by the House or Houses, Art. 200 requires that 
it shall be presented to the Governor for assent. The assent of the Governor 
is necessary, only because the Constitution expressly requires it. W'henever the 
assent of the Governor is necessary or the bssent of the President is necessary, 
it is specifically provided for in the Constitution (See Article 3 1- A, 200, 201 
and 304). The necessity of such assent cannot be implied, where not specifi- 
cally provided for.”** 

Reverting to the constitutional requirement under proviso to Art. 368 (2) 
a ratification by the legislatures of not less than one-half of the States the 
Judge observed that : **So far as the State Legislatures are concerned, it re- 
quires that a resolution should be passed ratifying ’ihe amendment. Such a 
resolution requires voting, and the Governor never votes upon any issue”.'* 

29.27. Office of Governor whether employment. 

In Hargovid v. Raghtikul^ the question was whether the oflBce of Gover- 
nor was on ‘employment’ within the meaning of that expression in clause (d). 

The word ‘employment’ is not a word with a single fixed meaning but 
it has many connotations. On the one side it may bear the narrow meaning 
of relationship of employer and employee and on the other, it may mean in 
its widest connotation any engagement or any work in which one is engaged. 
If the former be the sense in which the word ‘employment’ is used in Cl. (d) 
of Art. 319. the office of Governor would certainly not be an employ- 
ment, because the Governor of a State is not an employee or servant of 
anyone. He occupies a 'high : constitutional office with important constit- 
•utional functions and duties. The executive power of the State is vested in 
him and every executive action of the Government is required to be expressed 
to to taken |in his name. He constitutes an integral part of the legislature 
of the State though not in the fullest sense, and is also vested with the legisla- 
tive power to promulgate Ordinance while the Houses of the Legislature are 
nbt‘ in session. He also exercises the sovereign power to grant pardons, 

1. Vnkm of India V, Basavalak, 1979 SC 1415 (1423). 

2. 1944 Cid 500. 

9. mbn of India v.Basonatsh, 1975 SC 1415 (1423). 

4. /M/.. p. 1«3. 

5. 1 1979 SC 1109 (1112). 
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reprieves, respites or remissions of punishment or to suspend, remit or 
commute the sentence of any person convicted of any offence against any 
law relating to a matter to which the executive power of the State extends. 
He is vested with the power to summon each House of th6 Legislature or 
to prorogue either House or to dissolve the legislative assembly and this 
power may be exercised by him from time to time. He is also entitled 
to address either House of the Legislature or both Houses assembled together 
and he may send messages to the House or Houses of the Legislature with 
respect to a bill then pending in the legislature or otherwise. No bill passed 
by the Houses of the Legislature can become law unless it is assented to by 
him and before assenting to the the bill he may return the bill, provided it is 
not a money bill to the Houses of the Legislature for reconsideration. He has 
also the power to reserve for consideration of the President any bill which in 
his opinion would, if it became law, so derogate from the powers of the High 
Court as to endanger the positions which that Court is by the Constittion desi- 
gned to fill. There is also one highly significant role which he has to play under 
the Constitution and that is of making a report where he finds that a situation 
has arisen in which the Government of the State cannot be carried on in accor- 
dance with the provisions of the Constitution. It is the .Governor’s report 
which •generally forms the basis for the President taking action under 
Art. 356 of the Constitution. It will be seen from this enumeration of the 
constitutional powers and functions of the Governor that he is not an employee 
or servant in any sense of the term. It is no doubt true that the Governor is 
appointed by the President which means in effect and substance the Government 
of India, but that is only a mode of appointment and it does not make 
the Governor an employee or servant of the Government of India. Every 
person appointed by the President is not necessarily an employee of the 
Government of India. So also it is not material that the Governor 
holds office during the pleasure of the President. It is a constitutional provision 
for determination of the term of office of the Governor and it does not make 
the Government of India an employer of the Governor. The Governor is the 
head of the State and holds a high constitutioal office which carries with it 
important constitutional functions and duties and he cannot, therefore, even by 
stretching language to a breaking point, be regarded as an employee or servant 
of the Government of India. If, therefore, the word 'employment’ • were 
construed to mean relationship of employer and employee, the office of 
Governor would certainly not be employment within the meaning of Cl.(d) of 
Art. 319 (1). 

There is a further requirement which is necessary and that is that the 
employment must be under the Government of India. Now, what is the 
meaning of this expressian “under the Government of India”? Fortunately, 
there are two decisions of this Court which throw some light on this question. 
The first is the decision in Pradyat Kumar Bose v. The Hon'bte the Chief 
Justice of Calcutta High Courr,> where the question was as to whether the 
officers and members of the staff of the High Court could be said to be per- 
sons ‘^serving under the Government of India or the Government of a State in 
a civil capactiy” so as to be within the scope of Art. 320 (3) (c) which requires 
consolation with the appropriate ^Public Service Commission in disciplinary 
matters. This Court, speaking through Jagannadbadas, J. pointed out : "the 
phrase a person serving under the Government of India or the Government of 
a State, seems to have reference to such persons in respect of whom the ad- 
ministrative control is vested in the respective executive Governments fUnc- 
itoning in the name of the President or of the Governor or of a Ruipramukh. 

1. .fforfOT/ndv, JlcvafcH/, 1979SC1109(111M3). 

2. (19S5>2 SCR 1331 : 1936 SC 285. 
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The officers and staff of the High Court cannot be said to fall within the scope 
of the above phrase because in respect of them the administrative control is 

clearly vested in the Chief Justice The question which arose in the other 

decision in Baldev Raj Guliani v. Punjab and Haryana Hif^h Court^ was similar 
one and it related to the applicability of Art. 320 (3) (c) to Judicial Officers in 
the State. Here in this case also court took the same view and, after referring 
to the earlier decision in Pradyat Kumar Bose's case also the court took the 
case with approval, held that “just as the High Court staff are not serving 
under the Government of the State, the Judicial Officers are also not serving 
under the State Government”, because they are “entirely under the 
jurisdiction of the High Court for the purpose of control and dis- 
cipline. It will, therefore, be seen that employment can be said to be under 
the Government of India if the holder or incumbent of the employment is under 
the control of the Government of India vis-a-vis such employment. Now, 
if one applies this test to the office of Governor, it is impossible to hold that 
the Governor is under the control of the Government of India. His office is 
not subordinate or subservient to the Government of India. He is not 
amenable to the directions of the' Government of India, nor is he accountable 
to them for the manner in which he carries out his functions and duties. His 
is an independent constitutional office which is not subject to the control of the 
Government of India. He is constitutionally the head of the State in whom 
is vested the executive power of the State and without whose assent 
there can be no legislation in exercise of the legislative power of the Stale. 
There can, therefore, be no doubt that the office of Governor is not an 
employment under the Government of lndia and it does not come within the 
prohibition of clause (d) of Article 319.® 

It may be pointed out that the Governor of a State is not the only con- 
stitutional functionary whose employment is not under the Government. There 
are under the Constitution many other high functionaries, such as Judges of 
the Supreme Court and the High Courts, who do not hold any employment 
under the Government of India, although they exercise State power. This 
Court, while examining the constitutional position of a High Court Judge, 
pointed out in the Union oj India v. S. H. Sheth'-' that a High Court Judge is 
not a Government servant ; there is no relationship of employee and employer 
subsisting between him and the Government. He is a holder of a constitutional 
office which has important constitutional functions and duties Bhagwati, J. 

pointed out in that case that a High Court Judge : “ is as much part of 

the State as the executive Government. The State has in fact three organs, 
one exercising executive power, another exercising legislative power and the 
third exercising judicial powers. Each is independent and supreme within its 
allotted sphere and it is not possible to say that one is superior to the other. 
The High Court, constituted of the Chief Justice and other Judges, exercises the 
judicial power of the State and is co-ordinate in position and status with the 
Governor aided and advised by the Council of Ministers who exercises the 
executive power and the Legislative Assembly together with the Legislative 
Council, if any, which exercises the legislative power of the State. Plainly and 
unquestionably, therefore a High Court Judge is not subordinate either to the 
executive or to the legislature. It would indeed, be a constitutional heresy to 
so regard him He has a constitutional function to discharge, which includes 
adjudication of the question whether the executive or the legislature has over- 
stepped the limits of its power under the Constitution. No doubt Article 217, 

•I. (1977) I SCR 42S : 1976 SC 2490 ; Hargovindv. Raghukul, 1979 SC 1109 (1113). 

2. Httrgovtnd v. Raghukul, 1979 SC 1109 (1113). 

3. (1971) 1 SCR 423 : 1977 SC 2328 (2964) ; Hargovindv itefAwke/, 1979 SC 1109 
(lllSjl 
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clause (1) provides for appointment of a person to the office of a High Court 
Judge by the President, which means in effect and substance the Central Govern- 
ment, but that is only laying down a mode of appointment and it does not 
make the Central Government an employer of a High Courts Judge. In fact a 
High Court Judge has no employer ; he occupies a high constitutional office 
which is co-ordinate with the executive and the legislature.” 

These observations apply equally to the office of a Judge of the Supreme 
Court. We are mentioning this merely to bring home, through comparable 
constitutional functionaries, the validity of the proposition that holders of 
high constitutional offices exercising State power and drawing salaries f^rom 
State coffers may nevertheless be not employees or servants or holders of 
employment under the Government. ^ ' 

29 . 28 . Governor when acts in his discretion 

In making a report under Article 356 the Governor will be justified in 
exercising his discretion even against the aid and advice of his Council of 
Ministers. The reason is that the failure of the Constitutional machinery may 
be because of the conduct of the Council of Ministers. This discretionary 
power is given to the Governor to enable him to report to the President who, 
however, must act on the advice of his Council of Ministers in all matters. In 
this context Article 163 (2) is explicable that the decision of the Governor in 
his discretion shall be final and the validity shall not be called in question. 
The action taken by the President on such a report is a different matter. The 
President acts on the advice of his Council of Ministers. In all other matters 
where the Governor acts in his discretion he will act in harmony with his 
Council of Ministers. The Constitution does not aim at providing a parallel 
administration within the State by allowing the Governor to go against the 
advice of the Council of Ministers.^ 

The provisions of the Constitution which expressly require the Governor 
to exercise his powers in his discrefion are contained in Articles to which refer- 
ence has been made. To illustrate, Article >39 (2) states that where a Governor 
is appointed an Administrator of an adjoining Union Territory he shall exercise 
his functions as such administrator indepedently of his Council of Ministers. 
The other Articles which speak of the discretion of the Governor are para- 
graphs 9 (2) and 18 (.3) of the sixth Schedule and Articles 371-A (1) (b), 
371-A- (I) (d) and 371-A (2) (b) and 371-A (2) (f). The discretion conferred 
on the Governor means that as the consititutional or formal head of the State 
the power is vested in him. In this connection, reference may be made to 
Article 356 which states that the Governor can send a report to the President 
that a situation has arisen in which the Government of the State cannot be 
carried on in accordance with the provisions of this Constitution. Again 
Article 200 requires the Governor to reserve for consideration any Bill which 
in his opinion if it became law, would so derogate from the powers of the 
High Court as to endanger the position which the High Court is designed to fill 
under the Constitution.^ 

Similarly Article 200 indicate another instance where the Governor may 
act irrespective of any advice from the Council of Ministers. In such matters 
where the Governor is to exercise his discretion he must discharge his duties 
to the best of his judgment. The Governor is required to pursue such courses 
which are not detrimental to the State. 

1. Hargovfnd v. Rathktd, 1979 SC 1109 (1114). 

. 2. . Shmuher Singh v. State of Funfab, 1974 SC 2192(2204), 

3. ibUL, p. 2197. . . 
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For 4he foregoing reasons the court held that the President or the Gover- 
nor acts on the aid and advice of the Council of Ministers with the Prime Minis- 
ter at .the head in the case of State in all matters which vest in the executive 
whether those functions are executive or legislative in character. Neither the 
President nor the'Governor is to exercise the executive functions {wrsonally. 
In Samsher Singh v. State of Punjab,^ the appeals related to the appointment of 
persons other than District Judges to the Judical Service of the State which is 
to be made by the Governor as contemplated in Article 235 of the Constitution 
after consultation with the State Public Service Commission and the High 
Court. Appointment or dismissal or removal of persons belonging to the 
Judicial Service of the State is not a personal function but is an executive 
function of the Governor exercised in accordance with the rules in that behalf 
under the Constitution.^ 

29.29. State Executive 

Articles where the expression “acts in his discretion” is used in relation 
to the powers and functions of the Governor are those which speak of Special 
responsibilities of the Governor. These Articles are 37 1-A (1) (b), 371-A (1) 
(d), 37 l-A (2) (b) and 37 1-A (2) ( f ). There are two Paragraphs in the Sixth 
Schedule, namely, 9 (2) and 18. (3) where the words “in his discretion” are 
used in relation to certain powers of the Governor. Paragraph 9 (2) is in rela- 
tion to determination of amount of royalties payable by licensees or lessees 
prospecting for, or extracting minerals to the District Council. Paragraph 18 
(3) has been omitted with effect from 21 January, 1972.“ 

The provisions contained in Article 371-A (I)(b) speak of the Special 
responsibility of the Governor of Nagaland with respect to law and order in the 
State of Nagaland and exercise of his individual judgment as to the action to be 
taken. The proviso states that the decision of the Governor in his discretion 
shall be final and it shall not be called in question.-^ 

Article 371-A (1) (d) states that the Governor shall in his discretion make 
rules providing for the composition of the regional council for the Tuensang 
District.® 

Article 371-A (2) (b) states that for periods mentioned there the Governor 
shall in his discretion arrange for an equitable allocation of certain funds, 
between the Tuensang District and the rest of the State.® 

Article 371-A (2) ( f ) states that the final decision on all matters relating 
to the Tuensang district shall be made by the Governor in his discretion.’ 


1. 1974 SC 2192. 

2. Shamsher Singh v. State of Punjab , 1974 SC 2192 (2204).. 

3. lbid.,p.2\91. 

4. /frid. p. 2197. 

, 5. Constitution of India, Art. 371-A (1) (d). 

6. ibid.. Art. 371-A (2) (b). 

7. /*W., Art. 371-A (2) (b). 
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30 . 1 . Qibinet Meaning of. 

The Central directing instrument of Government, in legislation as well as 
in administration, is the Cabinet. It is in the Cabinet that administrative 
action is co-ordinated and legislative proposals are sanctioned. It is the Cabi- 
net which colitrols ^Parliament and governs the country In --no other 
country is there such a concentration of power and such a capacity for decisive 
action as that possessed by the Dritish, Cabinet, provided always that it enjoys 
the support of a majority in the House of Commons.^ Our Constitution docs 
not use the word 'Cabinet’. It uses in its place Council of Ministers. There is 
no material differences between the two terms. 

“A cabinet, though it is a committee of the legislative assembly, is a 
committee with a power which no assembly woiiQ — unless for historical 
accidents, and after happy experience— have been persuaded to entrust to any 
committee. It is a committee which can. dissolve that assemly which appointed 
it ; it is a committee with a suspensive vote — a committee with a power of 
appeal. Though appointed by one Parliament, it can appeal if it choses to 
the next. Theoretically, indeed, the power to dissolve Parliament is entrusted 
to the sovereign only ; and there are vestiges of doubt whether all cases a 
sovereign is bound to dissolve Parliament when the cabinet asks him to do so. 
But neglecting such small and dubious exceptions, the cabinet which was 
chosen by one House of Commons has 'an appeal to the next House of Com- 
mons. The chief committee of the legislature has the ;power of dissolving the 
predominant part of that hgislature — that which at a crisis is the supreme 
legislature, the English sy:>iem, therefore is not an absorption of the execu- 
tive power by the legislative power ; it is a fusion of the two. Either the 
cabinet legislates and acts, or else it can dissolve. It is a creature, but it has 
the power of destroying its creators. It is an. executive which can annihilate 
the legislature, as well as an executive which is the nominee of the legislature. 
It ivas made, but it can unmake ; it was derivative in its origin, but it is des- 
tructive in its action”.^ 

The efficient secret of the English Constitution was described by Bagehot,^ 
as the close union, the nearly complete fusion, of the executive and legislative 
powers. 

*The Cabinet’, he said in a word is a board of control chosen by the legis- 
lature, out of persons whom it trusts and knows, to rule the nation. The 
particular mode in which the English -Ministers are selected ; the fiction that 
they are, in any political sense, the Queen’s servants ; the rule which limits the 
choice of the cabinet to the members of the legislature ate accidents unessential 
to its definition historical incidents separable from its nature. Its characte- 
rists is that it should be chosen ^y the legislature out of persons agreeable to 
and trusted by the legislature. Naturally these are principally its own members 
but they heed noli be exclusively sp. A cabii^et which included -persoQS'not 
ihembers ot (he legislative assembly might still perform all useful duties. Indeed 
the Peers, who constitute a large element in modern cabinets, are members, 
now a days, only of a subordinate assembly.'* 

A Is i Cdidbitling comrniUee a hyphen which joins, a buckle whidh 

fastens, thh legislative part of the state ^to the executive part of the 

1 . Amery : Thoughts on the Constitution, p. 70. 

2. Bagehot : Hu English Constitution, p. 13-14. 

3. ibid., if- 9. 

4. Bagehot : The Bn^iA Constitution, 1689j>. 11. 

t 
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state. In ist original it belongs to the one, in its functions it belongs to the 
other.” 

30.2. Importance of Majority in Parliament 

Wilson’s in has Governance of Britain"^ said that ‘broadly speaking, a 
British government, even with the smallest of majorities, gets the greater part 
of its legislation through. It is more constantly at risk, but the confidence that 
sustains it in being is at the same time virtual guarantee that of its legislation 
will be passed by the Commons’. 

It is, of course, a fact that the President, being directly elected by the 
people, not by the legislature, enjoys a unique prestige, quite apart from that 
adhering to his office. But in terms of power, he suffers from tlje doctrine of 
separation of powers which underlines the United States Constitution. There 
was, in fact, no such separation between the three constituents, legislative, 
executive and judiciary, which Montesquieu thought he discerned — even today 
we have a Cabinet member, the Lord Chancellor, who is independent head of 
the judiciary, speaker of the Upper House of the legislature and a member of 
the executive. 

Even in almost equally divided Parliaments, basically the Government 
party of legislators aims loyally to sustain the executive, the Opposition to 
dislodge it. The confrontation, roughest at those times when the going is 
tough for the Government, is between parties, not between legislature and 
executive. And when, through the attrition of by-elections or the defection 
of one or two government supporters, a situation is created where the Govern- 
ment no longer commands an effective majority in the House, a general election 
can be forced, with incalculable results, or the Government can be pushed into 
resignation. This happened far more between 1832 and 1867 than in the 
period of more than a century since the second Reform Act. 

But the significant fact of Westminster politics is that, as long as the 
Government can within its battles in, -the division lobby, even by single-figure 
majorities in a House of over six hundred members, it can in general get its 
business through. Nowhere is this more clear than in financial legislation, 
expenditure and taxation. 

30.3. Bagehot's — description criticised. 

“It is this doctrine, indeed these quotations that Richard Crossman 
specifically repudiates in his introductions to Bagehot Constitution. Indeed, he 
dismisses the Bagehot thesis. The discovery of ‘the efficient secret’, the role of 
Cabinet, as hyphen and buckle, he argues, was out of date even when the Eng- 
lish Constitution was written. ‘The secret which Bagehot claimed to have 
discovered does indeed provide the correct explanation of the relationship 
between the Commons and the Cabinet, as it emerged between 1832 and 1867.^ 
Already, in fact, by 1931 Cabinet Government in Bagehot’s sense of the word 
had become an anachronism. It finally disappeared under the Churchill war 
regime. Once Sir Winston had accepted the leadership of the Conservative 
Party, his ascendancy l^ame unchallengeable. As Party leader, he controlled 
the Conservative machine inside and outside Parliament and could therefore 
dictate his terms, not merely to the House of Commons but also to the Labour 
members of his Cabinet.” 

1. Wilson : The Oovernanee of Britotn, p. 170-171. 

2. Mukherjea, J. in Ram Jawaya v. State of Punidb, had accepted this dce cri ption of 
me Constitution. 

3. Wilson : The Governanee of BrUeht, pi. 2>3. 
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Crossmaa therefore concludes that the ‘hyphen’ which joins, the buckle 
which fastens, becomes one and single man with the right to select his own 
Cabinet and dismiss them at will, the power to decide the Cabinet’s agenda and 
announce the decisions reached without taking vote, together with the control 
over patronage through the Chief Whip. When he wrote in 1963, before his 
near-six years of Cabinet membership, the Cabinet for him had become : 

. .the place where busy executive seek forward sanction for their 
actions from colleagues usually too busy— even if they do disagree — to do more 
than protest. Each of these executives, moreover, owes his allegiance not to 
the Cabinet collectively but to the Prime Minister who gave him his job, and 
who may well have dictated the policy he must adopt. In so far as ministers 
felt themselves to be agents of the Premier, the British Cabinet has now come 
to resemble the American Cabinet”.^ 

Prime Minister Harold Wilson’s expression was different He in his book 
‘The Governance of Britain said : “for me the classical refutation of this 1963 
assertion was Richard Crossmen as a minister, and his unfailing, frequently 
argumentative, role from 1964 to 1970 in ruthlessly examining every proposal, 
policy or projection put before Cabinet by departmental ministers - or by the 
Prime minister’’. “Indeed, in his concluding passage in 1963, he was already 
prepared to concede that the legend of autocracy and unchallengeable authority 
was qualified by the fact that a Prime Minister can be removed. But even here 
he argues, he cannot be removed in real life by public constitutionai procedure; 
the method, he says must be that of “under cover intrigue sudden unpredicted 
coup detat. The inter-party struggle for power that is fought in the secret 
committees and in the lobbies may suddenly flare up round the Cabinet table. 
But if it does the proceedings there will only be ritual and the real fight will 
have finished before they begin.* 

“My own conclusion”, says Harold Wilson Prime Minisier “is that the 
predominantly academic verdict of overriding prime ministerial power is wrong. 
It ignores the system of democratic checks and balances, in Parliament, in the 
Cabinet, and not least in the party machine and the party in the country. The 
checks and balances operate not only as long-term safeguards, but also, in one 
way or another (often unpredictable), almost every day’’.* 

30 . 4 . Prime Minister— appointment of Ministers 

The alleged freedom of a Prime Minister in Cabinet appointments, except 
perhaps on first coming into office, bears little relation to reality. There have 
to be consultations; cabinet re-shuffles are anything but set-piece movements on 
a chess board.'* 

“The ‘Keystone of the Cabinet Arch’, to quote Lord Morley’’ is the Prime 
Minister, with powers always great and in an emergency ‘not inferior to those 
of a dictator’. It is his Cabinet and he has in large measure created it : he can 
at any time change its composition ; his is the decisive voice in brining it to an 
.end by dissolution or resignation. He decides when it is to convened and what 
it is then to discuss. He equally sums up the result of the discussion after duly 
considering the arguments and the personal weight of those who have used 


1. Wilson : The Gmemanee of Britain, p. 4. 
*2. tbU.,p.4. 

3. IbULp.%. 

4ji /Mif.p. 10. 
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them. He may, on occasion, take a vote, but this is the exception, at any rate 
on issues of major importance. I have never myself known a vote asked for 
by another members of the Cabinet. ^ 

'^Cabinet is a democracy, not an autocracy; each member of it, including 
the Prime Minister, seeks to convince his colleagues as to the course to follow. 
The Cabinet bears his stamp, it is true, on each and every policy issue, but it is 
the Cabinet not the Prime Minister who decides.^ 

The growth of the Cabinet committee system is one factor which would 
restrain the overweening desires of a would-be dictator. More and more deci- 
sions have to be taken there, or prepared there for Cabinet. Where there is 
general agreement on the committee, he would have to be a brave-or rash-Prime 
Minister who sought to overrule such a decision. He would not last long”.^ 


There has been a steady accretion to the power of the Prime Minister in 
appointing ministers, i. e. both in selecting appointees and in allocating to them 
their duties. But in both tasks he faces strict limitations. A modern demo- 
cratic party is a broad church; its parliamentary spectrum normally covers an 
even wider are than the views of the half of the country whose support it 
claims. So must the Cabinet. Few prime ministers, except in wartime and 
rarely then, could dictate to their Cabinets, except on the basis of consultation 
with their senior colleagues Prime Mini^te'rs who have ignored or defied that 
maxim, particularly if they have refused to appoint anyone who has opposed 
their views or in any way given offence, and have instituted ‘government by 
crony’, have invariably paid the price. Chamberlain was an obvious, but not 
the only, example.^ 

30 4. Position of Prime Minister. 

The Prime Minister is the most conspicious figure in British as well 
as in Indian political life; he is also by all ordinary standards, the most power- 
ful. Ramsay Muir claimed that the Prime Minister was a "potentate who 
appoints and can dismiss his colleagues. He is in fact, though not in law, the 
working head of the state endowed with such a plenitude of power as no other 
constitutional ruler in the world possesses, not even the President of the United 
States"" Humphry Berkeley said to the Listener, 25 August 1966 "I accept 
that we are now operating a presidential system ; to do otherwise would be 
unrealistic. Let us concede the Prime Minister’s presidential powers and equip 
overselves with safeguards." 

Sir Anthony Eden also had said that "a Prime Minister is still normally 
primus inter pares but in fqct his authority is stronger than that. Jhe right to 
choose his collegues, to ask for a dissolution of Parliament adi) up to a formid- 
able total of power.”" 


1. Amery : Thoughts on the Constitution, p. 73. 

2. Wilson : Governance of Britain, p. 8. 

3 Ibid, p. 9 

4. Ibid, p. 10. 

5. Ibid p 5 F.H. I ' ' 

6. Sir Anthony Bdra. Full Circle, p. 249 ; Quoted in Mackintosh : Britain CeMnet, 

4«kBd..p.428. j 
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Lord Butler when he was asked about this specific power said : “I think 
that on the whole the Prime Minister has tended to stop being an equal among 
equals. There is tendency not exactly to dictatorship but to be the leader who 
does control every thing and things are getting more into his own hands.” ^ 

In this connection we might reproduce the observation of Sir Alec 
Douglas Home (then Lord Home) “every Cabinet Minister is in a sense the 
Prime Minister’s agent— his assistant. There is no question about that. It is 
the Prime Minister’s Cabinet, if the Cabinet, discusses any thing it is the Prime 
Minister who decides what the collective view of the Cabinet is. A Minister’s 
job ts to save the Prime Minister all the work he can. But no minister could 
make a really important move without consulting the Prime Minister, and if 
the Prime Minister wanted to take a certain step that Cabinet Minister con- 
cerned would either have to agree, argue it out in cabinet or resign.”* 

The present position of the Prime Minister under our Constitution is also 
more or less similar to British Prime Minister. Mrs. Gandhi Prime Minister 
had declard emergency without consulting the ministers. 

30 6. Prime Minister’s influence — Reasons for. 

'The chief reasons for the relationship illustrated by the comments are’ 
says Mackintosh* : ‘parly loyalty and patronage The latter has mere force with 
ministers than with back-benchers because ministers have set their feet on the 
ladder of promotion and most would prefer to go further. There is the addi- 
tional point that those committed to certain policies wish to have the Prime 
Minister’s confidence because this gives their proposal the best chance of suc- 
cess. The old idea that a minister who resigns or is dismissed can be a serious 
threat because he may really dissident feeling on the back bencher has little 
force now a days. As a result men who leave a government -soon cease to 
attract attention ; they revert to the status of back benchers. A final source of 
strength to the Prime Minister is his opportunities to time and handle his 
initiatives on public affairs and their reception by the mass media. In fact, he 
controls, through his press aides, the public relations of the government’. As 
Crossman puts it, the press are ‘fed with the Prime Minister’s interpretation 

of government policy and present him as the champion and spokesmen 

of the whole Cabinet.® 

These then are the sources of the Prime Minister’s strength - party loyalty 
patronage, the support of his colleagues and of the machinery of government 
and his capacity, under most circumstances, to set the pace, lone and direction 
of activity, to set the terminal date for the government and, throughout 
its period of office to command public attention. As Crossman sums 
it up : In the battle of Whitehall, this man in the centre, this chairman, this 
roan without a Department, without apparent power, can exert, when he is 
successful, a dominating personal control. This explains why a Britain Cabinet 
is always called a 'Wilson Cabinet’ or a 'Macmillan Cabinet'. It .is because 
every Cabinet takes its tone from the prime minister. The way the Prime 
Minister conducts it and administers it will give it particular tone. Usually it 
is dominated by his personality.”^ 

t. Mackintosh : Britain Cabinet, p. 628. 

2. ibid., p. 628. 

2. The Oovemment and Politics of Britain 3rd edn. p. 69. 

3. Inside view, p. 67, quoted in above, p. 7. 

*4. «!p.e/f.,pp. 71-72. 



698 


The Censtitutton of India 


30.8. 


30.7. Appointment of Prime Minister. * 

The most important political act which the President of India does, with- 
out consulting the Council of Ministers is to appoint the Prime ‘Minister and 
commission him to form Government. The choice is obvious. * The essential 
point is that the new Prime Minister should be able to command a 
majority in the Lok Sabha, for the Government cannot live without a Parlia- 
mentary majority. 

The main rule governing the appointment of a Prime Minister is that the 
leader of the party which commands a majority, usually as a result of a 
general election, is entitled to be invited to form a Government. When no 
party has secured an overall majority the practice in England has differed 
slightly according to circumstances. In 1923 the Conservative Government 
under Baldwin failed to secure an overall majority but remained the larger 
party. It met the House of Commons, was defeated and Baldwin then resi- 
gned. The King sent for the leader of the second largest party, Mac Donald. 
The Conservative Government under Baldwin again failed to secure an overall 
majority in 1929, but this time the Labour Party had the largest number of 
seats and Baldwin resigned straight away without meeting Parliament. The 
King sent for Mac Donald as leader of the party with the largest number of 
seats who aeain formed a Government, with the discriminating support of the 
Liberals. In 1974 Mr. Health's Conservative Government failed to secure 
either an overall majority or the largest number of seats and resigned after he 
had failed to secure the support of the Liberals or any of the other minority 
parties. The Queen then sent for Mr. Wilson, the leader of the parly with the 
largest number of seats.^ 

30.8. Choice of Prime Minister on faU of Government. 

An exceptional problem in this respect faced King George V in connexion 
with the financial crisis of 1931,, which precipitated division within and ultima- 
tely the fall of the Labour Government. The Cabinet decided to invite the 
Prime Minister (he assenting) to tender to the King the resignation of the 
Government. Mr, Mac Donald went to the palace and submitted the resigna- 
tion of the Government, But the King, on the advice of Mr. Mac Donald, 
brought into consultation Mr. Baldwin, Leader of the Conservative Party, and 
Sir Herbert Samuel, who was acting Leader of the Liberal Party in the absence 
of Mr. Lloyd George, who was ill and who later disagreed with the line taken 
by his Liberal colleague. 

Sir Herbert Samuel made the suggestion that Mr. MacDonald should be 
invited to continue in Office as Prime Minister at the head of a Government of 
personalities or a Coalition. Sir Herbert was a Privy Councillor and had the 
right to give such advice once the King had brought him into consultation ; and 
the King bad a right to receive and consider it. Mr. Baldwin acquiesced in 
this advice, at any rate to the extent of , indicating that he would be willing to 
co-operate. Mr. MacDonald is said at first to have resisted, but ultimately to 
have agreed (without, however, consulting the Labour Cabinet), and this can 
fairly construed as giving the King personal advice as Prime Minister 
(though a residing one) to that effect. The King invited Mr. MacDonald to 
continue as Prime Minister at the head of a Coalition or a Government of 
presonalities.^ 

After the general election in February 1974, no party had an over-all 
majority and the Conservatives who had b^ a majority in the out-goin| 

1. Oeoffrey Wilson : Cases and Materials an ConslitatUmal Law, 2nd td. p. 7. 
a. Herbwt Morrison ; Oavenmeat of Parttamem, p* 77*7t. 
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Parliament, were narrowly defeated by the Labour Party, although the balance 
of power was held by the Liberals and other parties. Mr. Heath, the former 
Prime Minister invited the Liberals to form a coalition which would have 
enabled him to form a new Ministry but they declined and he resigned. The 
Queen appointed Mr. Wilson, the Labour Prime Minister.^ 

A similar thing happened in our country having lost his majority, the 
Prime Minister Morarji Oesai leader of the Janata Party in the Lok Sabha on 
15th July, 1979 tendered resignation of himself and of his Council of Ministers 
without facing the no confidence motion. His resignation was accepted by the 
President and he was asked to continue in office till a new Government was 
formed. 

* The President then invited Mr. Charan Singh leader of the opposition to 
form the Government. He informed the President on July 22, that his attempt 
to form the government had failed. President then asked Charan Singh 
(formely member of Desai group) and Morarji Desai on the following day to 
submit lists of their supporters to substantiate their claim to form a stable 
government. After examining the lists, it was found that Charan Singh was 
supported by 262 members and Desai by 238. President then invited Charan 
Singh on 16th July to form a government, as he enjoyed the support of moie 
members than Desai (although not commanding an over-all majority in the Lok 
Sabha) but asked him to have a vote of confidence in Parliament by the third 
week of August. Charan Singh had served the written consent of leaders of 
some parties and was therefore able to convice the President that he enjoyed 
the support of more members, than his rival. Such a support had to be 
demonstrated in the Lok Sabha and not outside. 

In Adegbenro v. Akintola* Judicial Committee of the Privy Council upheld 
the action of the Governor in dismissing the Prime Minister as not enjoying 
the confidence of the legislature merely because the majority of the legislatures 
had given a signed memorandum to that effect to the Governor. This decision 
reversed the uecision of the Supreme Court of Nigeria which held that the 
majority support or lack of support had to be proved in the legislature and not 
outside it. 

President did not ask Charan Singh to demonstrate before the Lok Sabha 
that he was in a position to form a Government. The President appointed 
Charan Singh as the Prime Minister and he was sworn in as Prime Minister on 
July 28. The President asked Charan Singh to have a vote of confidence in 
Lok Sabha by the third week of August' In view of the facts narrated above, 
it is submitted that the act of the President in appointing Charan Singh as 
Prime Minister was wrong, when he had no majority in the Lok Sabha. 

Charan Singh on 4th August announced that Parliament would meet on 
August 20. In the morning of August 20 the day on which Charan Singh had 
to seek a vote of confidence in Lok Sabha, the Congress (1) announced that it 
would vote -against the Government and this meant the defeat of Charan 
Singh’s Government certain. 

In these circumstances Charan Singh tendered his resignation. He advised 
the President that arrangements may be made for a fresh mandate from the 
people. On 20th August, 1979 the President accepted the resignation and 
requested Charan Singh to continue in the office till other arrangements were 
made.B 

* 1. Halsbury’s Laws of England, 4th Ed. Vol. 1 Para 115. 

2. Adegbenro v. Aklntola, 11963) 3 All ER 544. 

^ Uadan Murart v. Charan Singh, 1980 Cal. 95. 
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The question immediately arose as to wl^ether, the President wa^ justified 
in calling upon Charan Singh to forn^ the Ministety and advise the President 
about the formation of the Coupcil of Ministers and also his ability to' dissolve 
the Lok Sabha in other words, Chgran Singh qnd his Council of Ministers, 
who had never obtaine<jl ^n<l who had qeyer proved their majority in the 
House of People, after their resignations had been acepted, could tender 
advice which will be binding on the President in terms of Article 74 (1) 
of the Constitution. The same question arose in Calcatta, Delhi and Madras 
High Courts. In Afadan Murari v Charan Sii^h, Sabyasachi Mukerjee J, said 
“Article 75 (2) indicates that the Ministers hold ofiSce during the “pleasure of 
the the President”. The President had accepted the resignation of Charan 
Singh and his Council of Ministers and had asked them to continue in office till 
“other arrangments were made”. It is the limitted pleasure indi(&ted and in that 
field only in ray opinion Charan Singh and his Council of Ministers could 
function. There is no mention of any care-taker Government as such in our 
Constitution or in the constitutional law, though Sir Ivor Jennings has de.scribed 
in his book Cabinet Government, Third Ed. p. 85 the ministry that was formed 
by Mr, Churchill in England after the war before and pending the General 
election-in 1945 as care-taker Government. But an extoraodinary situation like 
the present, called for a care taker Government and therefore, Charan Singh 
and his Council of Ministers could only carry on day to-day administration in 
office which were necessary for carrying on “for making alternative arrange- 
ments”. 

At that time it was felt by some that the President should have asked Sri 
Jagjivan Ram who had in the meantime been elected'Leader of the Janata Party, 
a party whose leader was the Prime Minister and who had resigned because he 
. thought that he lacked the confidence of the House and who had not advised 
dissolution of the House. Whether the President ^should have asked the same 
party by the mere fact that there was change in the leader-ship to form the 
Government or accept the advice of the Prime Minister and his Council of 
Ministers and dissolved the H6use, is a matter which constitutionally and 
by convention is within the discretion of the President. But the court said ; ‘He 
must act on his own assessment. He is not bound constitutionally and legally 
by the the advice given by such a Prime Minister and Council of Ministers 
nor was he bound to call upon the new leader of the same party which had not 
faced the vote of confidence to form the Ministry. Whether the President 
thought it was a futile exercise or whether the President thought that the special 
provisions of the Constitution for the scheduled castes and scheduled tribes 
must be continued for some more years by amendment of the Constitution 
which was not possible with the present composition of the House and as such 
there was urgent necessity of convening a new House is a matter for the 
political assessment by the President with which the Court is not concerned 
and competent to judge. In that view of the matter, the advice of the Cabinet 
was tendered when the Cabinet was functioning in terms of Article 75 (3) 
and under Article 74 (1). the President should normally accept such an 
advice and therefore the advice tendered on the 20th of August, 1979 by 
Charan Singh was not legally and constitutionally improper and the President 
was, however, free to accept that ^ advice or not to accept that advice. If 
the President had accepted that advice then the President cannot be said to 
have acted unconstitutionally, not obliged to accept the advice that Charan 
Singh and his Council of Ministers tendared to him except for day to-day 
administration and the Council of Ministers and Charan Singh should not 
make any decisions which are not necessary except for the purpose of carrying 
on the administration until other arrangements are made. This in effect means 


1. 1980 Cal. 9S (102). 
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thajt any decision or policy decision or any matter which can await 
disposal by the Council of Miaisteis responsible to the House of People must 
not be undered by the respondent number 1 and his Council of Ministers. 
With this limitation ihe respondent No. 1 and the Council of Ministers can 
only function. And in case whether such advice is necessary to carry on the 
day-to-day administration till “other arrangements are made” or beyond that 
the President is free to judge.' It is true again that this gives the President 
powers which have not been expressly conferred by the the Constitution. 
But, having regard to the ba.sic principle behind this Constitution under 
Araticle 75 (3) read with Article 74 (1) in the peculiar facts and circumstances 
of this case is the only legitimate, legal and workable conclusion that can 
be made. 2 

30.9. Prime Minister — dismissal pf 

British constitutional history does not ofler any but a general negative 
guide as to the circumstances in which a sovereign can dismiss a Prime Minister. 
Since the principles which are accepted today began to take shape with the 
passing of the Reforms Bill of 1832, no British Sovereign has in fact dismissed 
or removed a Prime Minister even allowing for the ambiguous exchanges which 
took place between William IV and Lord Melbourne in 1834. Discussion of 
c'onstitulional doctrine bearing or a Prime Minister's loss of support in the 
House of Commons concentrates therefore on a Prime Ministers’ duty to ask for 
liberty to resign or for a dissolution, rather than on the sovereign's right of 
removal an exercise of which is not treated as being within the scope of 
practical politics. 

Section 33 of the Constitution of Western Nigeria provides that the 
Governor shall nut remove the Premier from office ■ unless it appears to him 
that the Premier no longer commands the support of the majority of the 
members of the House of Assembly. In Adegbenro v. ^Akintola"'^ Lord Radc- 
lilTe said : “What then is the meaning of the words /“the Premier no longer 
commands the support of majority of the members’’? It has been said, and 
said truly, that the phrase is derived from the constitutional understandings that 
support the unwritten, or rather partly written, constitution of the United 
Kingdom. It recognises the basic assumption of that constitution, as it has been 
developed that, so long as the elected House of representatives is in being, a 
majority of its members who are prepared to act together with some cohesion is 
entitled to determine jhe effective leadership of the Government of the day. 
It recognises al$o one other principle that has come to be accepted in the Unit- 
ed Kingdom ; that subject to questions as to the right of dissolution and 
appeal to the electorate, a Prime Minister ought not to remain in pffice as such 
once it has been established that he has ceased to command the support of a 
majority orf the House. But, when that is said, the practical application of 
these priocifdes to a given situation, if it arose in the United Kingom, would 
depend less on any simple statement of principle than on the actual facts of 
that situation an^ the good sense and political sensitivity of the main actors 
called on to take part." 

It is said ^0 Ijhat the “support jthat js to be considered is nothing else than 
support m the pr.ppeediugs of the Housie itself, and with this proposition alsiQ 
their Ipfdships ajre ip agreement. They do not think, however, that this ia Jlp 
itsdf it very premant observation. No douht. everything coipes i" ^he 

end to the question • what action thb members ;of a .party or a group or a 
combination are resolved to take in proceedings on the Qoor of the House; but 

,1. Madan Murari Chaudhari Charaa Singh, 1980 Cal. 95. 

*2. Dlnesk Chand v. Chaudhary Charm Singh, 1980 Delhi 114 (116). 

3* (1963) 3 All BR 544 (548). 
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in democratic politics speeches or writings outside the House, party 'meetings, 
speeches or activities inside the House short of actual voting are all capable of 
contributing evidence to indicate what action this or that member has decided 
to take when and if he is called on to vote in the House, and it appears to 
their lordships some what unreal to try to ‘draw a firm dividihg line between 
votes and other demonstrations where the issue of “support” is concerned. ^ 

30.10. Deputy Prime Minister 

There is in the British Constitution no such -animal as a Deputy Prime 
Minister, said Harold Wilson even where a Prime Minister has formally desig- 
nated a colleague as Deputy Prime Minister, this has not created any presump- 
tion that the persons nominated should be sent for on the decease or resignation 
of the Prime Minister. Had Winston Churchill ceased to be Prime Minister 
in war time, his successor would undoubtedly have been chosen from the 
ranks of the Conservatives, who were by far the largest party in Parliament. 
Clement Attlee was Deputy Prime Minister, as leader of the second most subs- 
tantial partner in the coalition.”^ 

Herbert Morrison was officially designated by Clement Attlee -as Deputy 
Prime Minister. But when Winston Churchill sought to have Anthony Eden 
recognized as Deputy Prime Minister, George VI refused to agree, as he feared 
it might create a presumption about the succession (Winston Churchill was 
nearly seventy-seven). In 1962 Harold Macmillan refused to designate an 
official deputy, as he considered that there was no such recognized office under 
the consititution, though later in the year he announced that R. A. Butler 
would act as Deputy Prime Minister.^ 

Under the Indian Constitution also there is no such recognised office of 
Deputy Prime Minister. But while Nehru was the Prime Minister, Patel was 
the Deputy Prime Minister. 

The contention of the petitioner was that sub-article (2) of Article 191 
protected only a ‘Minister’- and not a Deputy Minister, and that the word 
‘Minister’ did not include a Deputy Minister, there being no definition of 
‘Minister which would include a Deputy Minister. It was held that the respond- 
ent who was holding the office of a deputy menister of the State did not incur 
any disqualification by reason thereof from being nominated becoming a 
member of the Assembly under .Article 191 (1) (a) of the Constitution. 

30.11. The Prime Minister and his Cabinet. 

“You must have confidence in the judgment of the man in charge. 
If he has not got that confidence, he is not fit to be Prime Minister,^ “said 
Clement Attlee.^ 

There has to be a central strategy in Cabinet formation, which must reflect 
the Prime Minister’s broader (political and policy strategy. He should be 
prepared to listen advice, especially that of the leader of the House and the 
chief whip, who are in closest touch with back-breachers, then to keep his 
counsel, and make his own decisions. A problem created by over-reliance on 
advice is that some may be based on a different strategy or approach ; do not 

1. Adegbenro v. Aklntola, ( 1963) 3 All ER 344 (349). 

2. Harold Wilson : The Govemanee of Brludm, p. 22. 

3. Ibid. 

4. Ibid., p. 21. 
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be diverted. My experience supports that of Clement Attlee when he said, 
<You may talk it over with other senior ministers. As a matter of fact, my 
general experience was that where I accepted advice it was not very good. I 
c'id once or twice* have people foisted on me. People don't always understand 
why a man who seems very clever may not turn out particularly good as a 
Cabinet minister. ^ 

It cannot be denied that in England relations between the executive and 
the legislature are quite different from the relations existing .a hundred years 
ago. The capacity of the Commons to remove one government and 
install another, to amend any legislation, to pick off individual ministers 
who have failed and to push the government into changes of policy has largely 
disappeared.* 

The ofiSce of the Prime Minister is what its holder chooses and is able to 
make it.”* “In any sphere of action Winston Churchil once wrote “there can 
be no comparison between the positions of member one and members two, 
three or four.”* 

Some Prime Ministers have been little more than chairmen of a committee 
concerned only with securing the greatest possible measure of agreement tet- 
ween more forceful colleagues. Others have been determined to get their own 
way, it might be by directly dominating the situation at the Cabinet, or it might 
be as the result of quiet talks outside with those whose opinions carried most 
weight. Some have been business like, have read all the papers up for discus- 
sion, and been mainly concerned to get decisions. Some have believed in 
letting everybody ventilate their troubles and in the value of desultory con- 
servation. Some have been natural listeners disposed to lie low and say nothing 
either waiting to see what others thought or in order to come in with their own 
decisive intervention to conclude the debate. Others have been inclined to- 
wards government by monologue. Some have tended to be wet blankets and 
some have been an inspiration. Some have made a point of seeing something 
of all their colleagues, and even of junior Ministers, individually. Some have 
mainly confined their talks to an informal ‘inner Cabinet’. Others have seen 
little of their colleagues except at Cabinet meetings. Some Cabinets have been 
happy families, others have not. 

30.12. Prime Minister — his individuality. 

‘Every Prime Minister’ wrote Prime Minister Wilson ‘has a different style, 
in Cabinet and outside, but the aim should be informality combined with total 
orderliness. A touch of humour to calm things down, or to stop excessive 
length and preoccupation with technicalities, is not out of order. The purpose 
is to get the business through, with full consideration, and to reach a clear 
decision, with nothing flufied or obscure and, so far as possible, an agreed 
decision, with the maximum emollient to wounded pride. Above all, the 
prime minister must keep his head, when all (or some) about him are losing 
theirs. In this respect as in others, Clement Attlee was a prince among prime 
•ministers’.® 


1. Wilson : The Governanee of Britain, p. 30. 

2. ibid., p. 

3. * Asquith H. H. : Fifty Years of Parliament, 1926, p. 185, 

4. Winston Churchil : ThWr Finest Honrs, Vol. 2. 

5. WUmb < CetwriMHie# •/ Ar/rnAi, p. 51k 
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lo one of the intervietur with Ffancis William which made up the book • 
A Prime Minister Remembers. Attfeb summarised his style : 

“A Prime Minister has to know when to ask for Vtn opinion. He 
can’t always stop some Ministers offering theirs, yon always have some 
people who’ll talk on every thing. But he can make sure to extract the 
opinion of those he wants when he needs them. The job of the Prime 
Minister is to get the general feeling— collect the voices. And then, when 
every thing reasonable has been said to get on with the job and say ‘Well’, 
I think the decision of the cabinet is this ; that or the othier. Any objec- 
tions ? Usually there arent’.’’ ‘ 

The Attlee Government was not prime ministerial. A(tlee was a great 
Prime Minister, but he believed and acted in the spirit of collective Cabinet 
responsibility and decision. His achievement, in Cabinet terms, was to preside 
over an administration headed by men of the calibre of Ernest Bevin, Stafford 
Cripps, Herbert Morrison, Hugh Dalton and Aneurin Bevan, and to keep them 
together throughout the period of post war transition. He was helped by the 
fact that Churchill had entrusted great responsibility to Bevin and Morrison 
and to a smaller extent to Stafford Cripps and Hugh Dalton, while Aneurin 
Bevan brought an entirely new political dimension into the Cabinet room. But 
Leo Amery was right when he emphasized the essential differences between 
Prime Ministers.^ 

Prof. Mackintosh^ has described Attlee’s conduct of Cabinet perfectly ; 
“At Cabinet, Mr. .Attlee’s great objective was to stop talk. There is evidence 
that two ministers rightly talked themselves out of the Cabinet. Discussion was 
limited by the premier’s habit of putting his questions in the negative. A non- 
Cabinet Minister with an item on the agenda would be called in at the appro- 
priate times simply bursting to make a speech. Mr. Attlee would begin : Mr X 
your memo says all that could, be said — *T do ilot suppose you have any thing 
to add to it.” It was hard to say anything but ‘Not’. Then, “Does any 
member of the Cabinet oppose this ? Someone would indicate a desire to con- 
tribute, and say “ An interesting case ocenred in 1929 which was similar to 

this, and I remember then that we Do you oppoke it No. Very good, 

that is settled.” 

30 13. Death vesignation of Prime Minister. 

Mr. Jawahar Lai Nehru, Prime Minister died on 27th May, 1964. Imme- 
diately President Radhakrishnan sworn in Mr. O.L. Nanda senior cabinet mini- 
ster as Prime Minister adinterim pending the election of Mr. Nehru’s successor 
by the Congress Parliamentary Party. On June 2, 1964 Mr. Lai Bahadur 
Shastri was elected Prime Minister. The -same procedure was followed when 
Sri Lai Bahadur Shastri died. Smt. Indira Gandhi was elected leader of the 
Congress Parliamentary Board and was sworn in as PHthe Minister on January 
24, 1966. 

30.14. Prime Minister — Selection of his minister. 

In making appointments, a Prime Minister can use any of four criteria ; 
personal loyalty rewarding friends personal disloyalty bribing enemies) repres- 
entativeness and departmental competence. 

1. Wilson : The Govenumee ef Britain, p> SI. 

2. lbtit.,Q.i. 

3. Mackintosh ; Brttidt Cabinet, p 29 ; Wilion : The Gomnenee of BrUahii Pi| SO. 
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Constitutionally, a cabinet decision takes precedence over the decision of 
an individual Minister, including the Prime Minister. A Prime Minister does 
not want to be open to attack from within the party. Unlike the American 
President, a P/ime Minister is bound to the Cabinet just as much as any other 
member. To take a position in advance of agreement in the Cabinet and then 
to find oneself in minority is to risk loss of office. When Harold Wilson did 
just this, in a Labour Government dispute on industrial relation legislation 
in 1969, he had to abandon his policy rather than risk government from Down- 
ing Street.^ 

There has been a steady accretion to the power of the prime minister in 
appointing ministers, i.e. both in selecting appointees and in allocating to them 
their duties. But in both tasks he faces strict limitations. The Parliamentary 
spectrum in a modern democratic party covers an even wider arc than the views 
of the half of the country whose support it claims. So must the Cabinet, Few 
Prime Ministers, except in war time and rarely then, could dictate to their Cabi- 
nets, except on the basis of consultation with their senior colleagues. Prime 
Minister who has ignored or defied that maxim, particularly if they have 
refused to appoint anyone who has opposed their views or in any way given 
offence, and have instituted ‘government by crony’, have invariably paid the 
price. Chamberlain was an obvious, but not, the only, example. 

The alleged freedom of Prime Minister in Cabinet appointments, except 
perhaps on first coming into office, bears little relation to reality. There have to 
be consultations ; cabinet re-shulfies are anything but set-piece movements on 
a chess board. 

There is a very wild choice given to a newly appoited Prime Minister. No 
doubt he has to consider the claims and views of leading members of his fresh 
party in both the Houses. He has a very free hand in shaping his government 
according to his personal preferences. It is for him to decide on the size of 
the Cabinet and what members to include in it. He may consult a few leading 
colleagues or the chief whips or his personal Cronies. The Prime Minister of 
England has never been under any sort of direct dictation either from Parlia- 
ment or from a Party Executive outside in making up government.® 

In our country there is only one instance when after the China war, Nehru 
was persuaded rather forced to dismiss Mr. Krishna Menon from his 
Cabinet. 

The power of the Prime Minister to appoint, reshuffle or dismiss his 
colleagues continues throughout his term of office.^ 

The Prime Minister is uniquely free in sleeting his Cabinet and other mem- 
bers of his ministerial team. He is not fettered, for example, in the sense that 
an Australian Labour Prime Minister is under the unworkable system adopted 
there under the guise of democracy. Their ‘causus’ (Parliamentary Labour 
Party) elects the members of the Cabinet, and the Prime Minister has to allo- 
cate, to a team he has not selected, the various ministerial portfolios The 
Australian Labour Party elects a certain number of people as ministers, and 
then they are handed over to the Prime Minister and he’s told to fit them ^ into 
the jigsaw. It’s quite possible that someone with particular techinical qualifica- 
tions may get left out because he does not happen to be the popular man.® I 

1. PreiUent and Prime Minister, p. 25. 

• 2. Wilson : The Coverance of Britain, p. 10 

3. Amery : Thoughts on the Constitution, p. 22, 23. 

, 4. IbU. 

5t Wilson t The Governance of Great Britain, p. 28. 
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don’t believe in that at all. You must have confidence in the n 3 an in tharge. 
If he has not got that confidence, he is not fit to be Prime Minister”. 

It is not a task that can be done by a group or a selection committee. To 
quote Clement Attlee again ; “In my view, the responsibility of^choosing the 
members of the Government must rest solely with the Prime Minister, though 
in practice he will consult with his colleagues. If be cannot be trusted to exer- 
cise this power in the best interest of the nation and the party without fear, 
favour or affection he is not fit to be a Prime Minister.”^ 

30.15. Reshuffling of the Cabinet 

Even after the Government is formed and functioning, it usually not 
very long before changes become necessary. ‘Reshuffle may become necessary 
through death or ill health, resignation, family reasons or disagreement 
with some .aspect of government policy, dismissal of a minister, the desire 
to bring in some younger talent the creation of a new department, changes in 
priorities and problems calling for a dynamic minister in the new hot seat-or 
simply to avoid a minister becoming stale or type-caste.^ 

In the major league of re-shuffles, Harold Macmillan’s night of the long 
knives in July 1962 undoubtedly holds the record, and no future Prime 
Minister will ever wish to be in a position where he has to challenge it.=‘ 

Suppose, a minister is frequently asked, but he refuses to go. Has the 
Prime Minister the right to require his resignation, or even to recommend his 
deletion from the list of ministers ?* The answer is clear; the minister holds 
office during the pleasure of the President.^^ In such matters the President 
accept the advice of the Prime Minister.® 

30.16. Council of Ministers. 

There shall be a Council Ministers with the Prime Minister at the head 
to aid and advise tl^e President wKo shall, in the exercise of his functions, act 
in accordance with such advice : 

Provided that the President may require the Council of Minister to recon- 
sider such advice, either generally or otherwise, and the President shall act in 
accordance with the advice tendered after such reconsideration. 

The question whether any, and if so what, advice was tendered by Minis- 
ters to the President shall not be inquired into in any court. 

The word “shall does not mean “may”. The Constituent Assembly did 
not choose the Presidential system of Government. If we were to give effect 
to the contention that the Article is not mandatory it would change the whole 
concept of the Executive. It would mean that the President need-not have a 
Prime Minister and Ministers to aid and advise in the exercise of his functions. 
As there would be no Council of Ministers, nobody would be responsible to 
the House of the People. With the aid of advisers he would be able to rule the 
country at least till he is impeached^ under Article 61.^ 

1. Wilson : The Governance of Britain, 29. 

2. Ibid., p. 33. 

3. Ibid, p. 33. 

4. Ibid , p. 34. 

5. Constitution of India, Art. 73 (2). 

6. Wilson : The Governance of Britain, p. 34. 

7 . U. N. Boo V. Indra Gandhi. (1971) 2 SCC 63 (67). 
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If Article 74 (1) is read io this manner the rest .of the provisions dealing 
with the Executive must be read in harmony with it. Indeed they fall into 
place. Under Article 75 (1) the President appoints the other Ministers on the 
advice of the Prime Minister, and under Article 75 (2) they hold ofiice during 
the pleasure df the President. The President has not said that it is his pleasure 
that the respondent shall not hold office.^ 

Article 75 provides that there shall be a Council of Ministers with the 
Prime Minister at the head to aid and advise the President who shall in the 
exercise of his functions act in accordance with such advice.* The President 
may however require the Council of Ministers to reconsider such advice, either 
orally or otherwise, and the President shall act io accordance with the advice 
tendered after such reconsideration.^ 

Simlarly there shall be a Council of Ministers with the Chief Minister at 
the head to aid and advice the Governor in the exercise of his functions, except 
in so far as he is by or under this Constitution required to exercise his functions 
or any of them in his discretion. 

If any question arises whether any matter is or is not a matter as 
respects which the Governor is by or under this Constitution required to act in 
his discretion, the decision of the Governor in his discretion shall be hnal, and 
the validity of anything done by the Governor shall not be called in question 
on the ground that he ought or ought not to have acted in his discretion.'* 

In order to tender advice to the President which is binding on him by 
virtue of Art. 74 (1) or by virtue of the constitutional precedents the condition 
precedent is the responsibility of the executive to the legislative branch. The 
executive must act subject to the control of the legislature. That is clear from 
the observations of Chief Justic Ray in the case of Samsher Singh v. State of 
Punjab (supra). It is also clear from the mandate of Article 75 (3) of the 
Constitution. But if there is no legislature after the di.ssolution of the House 
under Article 85 (2) of the Constitution, then, whether Article 75 (3) has any 
operation and as such whether the advice given by the Council of Ministers 
which is not or cannot be responsible to the House of the People is a delicate 
and difficult question. There are some observations dealing with this 
aspect in the case of U. N. Rao v. Smt. Indira Gandhi.-' There the Court 
observed that the Council of Ministers does not cease to enjoy the confidence of 
the House when it is prorogued. But the question becomes more complicated 
and becomes without any precedent where the Council of Ministers which is 
tendering advice to the President had never proven its responsibility to the 
House or whose responsibility to the House bad not been proved or demonstra- 
ed and where the Council resigned before facing a vote of confidence. There 
is no constitutional precedent for a situation of this nature. 

30 . 17 . Prime Minister — Power to dissolve Parliament. 

As regards a Prime -Minister's position in regard to a dissolution, Lord 
Oxford and Asquith, in his Fifty Years of Parliament, stated that such a 
question was always submitted to the Cabinet for ultimate decision.* 

1. U. N. Rao v. Indira Gandhi, (1971) 2 SCC 63 (67). 

2. Constitution of India, Art. 74 (1). 

3. Constitution of India, Art, 74 (1) Proviso, added by the Constitution KForty Fourth 
Amendment) Act, 19/8. 

4. Ibid., Art. 163 (1) (2). 

5. 1971 SC 1002. 

6. Amery : Thoughts on Constitution, p. 73. 
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Until the First World War no one doubted that the decision to advice 
the Crown to dissolve Parliament was a collective decision of the Cabinet, or 

at any rate of those members of it who sat in the House of Commons For 

reasons which are not wholly clear, the practice since 1918 has been for the 
decision to rest with the Prime Minister alone, taking such advice (or none) 
as he sees fit. The Cabinet was not consulted over the thing of the 
Coupon Election nor as far as is publicly known, has it been consulted 
since.^ 

Balfour, writing to Bonar Law in 1918, said, T think that, whatever hap- 
pens, the responsibility of a dissolution must rest with the Prime Minister It 
always does so rest in fact ; and on some previous occasions the Prime 
Minister of the day has not even gone through the form of consulting his 
colleagues’. > / 

Bonar Law in the autumn of 1916, considered that events were leading 
to a choice between a new government and dissolution. When Asquith resi- 
gned in 1916 the question arose whether Bonar Law could make his acceptance 
of the task of forming a Government conditional on the King dissolving 
Parliament to give him an opportunity to strengthen his position in the House 
of Commons. Lord Stamfordham, the King’s private secretary, wrote to Lord 
Haldane, a former Lord Chancellor : “will you be very kind and tell me, if the 
King were asked to dissolve Parliament as a condition of anyone undertaking to 
form a Government, could his Majesty constitutionally refuse to do so ? The 
following is Lord Haldane’s reply. 

1. The sovereign ought at no time -to act without the advice of a 
responsible Minister, excepting when contemplating the exercise of his preroga- 
tive right to dismiss Ministers. The only Minister who can properly give advice 
as to a dissolution of Parliament is the Prime Minister. 

2. The Sovereign, before acting on advice to dissolve, ought to weigh 
that advice. His Majesty may, instead of accepting it, dismiss the Minister 
who gives it, or receive his resignation. This is the only alternative to taking 
his advice. 

3. It -follows that the sovereign cannot entertain any bargain for a 
dissolution merely with a possible Prime Minister before the latter is fully 
installed. The Sovereign cannot, before that event, properly weigh the general 
situation and the Parliamentary position of the Ministry as formed.’^ 

In December 1916 the King realised that the new Prime Minister would 
possess, this very effective weapon. Lloyd George, had said that he would use 
it, if the House did not support him. In November 1918 the King still did 
not like the idea of a dissolution but when Lloyd George was evidently intent 
on the election he gave way.^ 

That has been the case since the First World War. Baldwin did not 
consult the Cabinet formally before speaking to the King in 1923 or 193S- Nor 
did Mr. Churchill do so in 1945. The matter well be one which in these days 
or formal agenda and records a Prime Minister may consider more suitable 
for informal discussion with leading colleagues and party organizers outside 
the Cabinet room.^ 

1. Wilson : Governance of Britain, p. 37. 

2 Ibid., p. 37. 

3. Wilson : Cases and Materals on Constitutional and Admirdstrative Law, p. 18. 
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Clein^pat Attlee is recorded as having ‘consulted a few senior colleagues 
but clearly made up his mind about the dissolutions which terminated his two 
administrations’. “This is not my recollection in respect of 1959. In my view 
most Prime Minister would be likely to indicate the decision that was harden- 
ing in their minds', but be ready-although not for long to listen to a contrary 
view. Certainly he wituld almost certainly consult senior colleagues, perhaps 
the chief whip and leader of the house, to see what MPs were .thinking. In 
other cases he would consult those closets to him, the chancellor if there might 
be any question of economic repercussion,or the foreign secretary. He would 
be likely, also, to get the views, in strict confidence, of the head of his party 
machine,” 1 

In February 1950 the Labour Party was returned to power with an over- 
all majority of eight. There was some discussion as to the circumstances in 
which the King could refuse the grant of a further dissolution of Parliament 
if it were advised by the Prime Minister Attlee in the hope of increasing his 
majority. 

Lord Simon expressed the view that Mr. Attlee would have no such right. 
The notion that a minister who cannot command a majority in the House of 
Commons is invested with the right to demand a dissolution is as subversive 
of constitutional usage as it would, be pernicious to the paramount interests 
of the nation at large. If therefore, the Government were overthrown by an 
adverse vote, it would be an error to suppose that the King had no option. 
The King’s Government would have to be carried on, and the question for the 
Sovereign to resolve would be whether someone else should be invited to form 
the government. It may, be with party representation so nearly equal on either 
side that the alternative government could not be found or would not last, in 
which case another General Election becomes unavoidable. But be that as 
it may, it seems important to recognise how that would come about, and not 
to supose that the Sovereign is constitutionally bound to act on the advice of a 
Minister who is unable to carry on.’’ 

Lord Chorley considered the opinion of Simon as unsound and dange- 
rous. It is in the highest degree desirable that the King should remain au 
dessus du combat in respect of political manoeuvers not only inactuality 
but in appearance. By refusing to accept a Prime Minister’s advise the 
King would put the Opposition into office thereby in effect giving them the 
opportunity of choosing the occasion for a General Election which would 
expose him to criticism. In such circumstances the King-should be found by 
the clear and simple rule which there can be no mistake, and this is exactly the 
convention that he must accept the advice of the Prime Minister provides.^ 

When the head of the government resigns, or is defeated in Parliament 
, the choice of his successor devolves upon the King alone in England and the 
President under our constitution. He is obliged to exercise his duty on his 
own responsibility, since there no longer exists a Prime Minister by whom he 
can be advised. In ordinary circumstances little uncertainity arises as to the 
successor whom the King could designate. If the Prime Minister resigns owing 
to defeat in Parliament, the King would send for the Leader of the Opposition. 
If a Prime Minister whose supporters still commands a majority in the House 

1. Wilson : The Governance of Britain, p. 37. 

2. * Wilson : Cases and Materials on Constitutional and Administrative Law, pp. 18-19. 
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of Commons, resigns for - the reasons of ill health there is seldom^any doubt 
who among possible successors has the confidence of the party in power.^ 

30.18. Parliament dissolved — office of the Prime Minister , 

In U. N. Kao's case> the Supreme Court had to consider whether House 
of People being dissolved by the President on 27 December, 1970, the Prime 
Minister ceased to hold office thereafter. Our Constitution is modelled on the 
British Parliamentary system. The executive has the primary responsibility 
for the formation of Government policy. The executive is to act subject to 
control by the Legislature. The President acts on the aid and advice of the 
Council of Ministers with the Prime Minister at the head, ^he Cabinet en- 
joying as it does a majority in the Legislature concentrate in itself the virtual 
control of both legislative and executive functions. Articles 74 (1) which states 
that there shall be a Council of Ministers with the Prime Minister at the head 
to aid and advice the President in .the legislative functions is mandatory. 
The contention that on the President dissolving the . House, there will 
be no Prime Minister was not accepted because it would change the entire 
concept of the executive Government. If there will be no Council of Minis- 
ters, the President will not have a Prime Minister and Minister to aid and ad- 
vice in the exercise of his functions. As there will be no Council of Ministers, 
nobody will be responsible to the House of the People. Article 75 states that 
the Prime Minister will be appointed by the President and the other Ministers 
shall be appointed on the advice of the Prime Minister. Article 75 (3) states 
that the Council of Ministers is collectively responsible to the Government. 
This is the basis of responsible Government. Article 75 (3) by itself may not 
apply when the House of People is dissolved or prorogued. But the harmo- 
nious reading of the mandatory character of Article 75 (1) along with Articles 
75 (2) and 75 (3) is that the President cannot exercise executive powers without 
the aid and advice of the Council of Ministers with the Prime Minister at the 
head. In that context Articles 77 (3) and 78 have full operation for duties of 
the Prime Minister and allocation of business among Ministers.^ When the 
President accepts the advice of the Prime Minister to dissolve the Parliament, 
it does not and can not mean that the Prime Minister and the Council of 
Ministers would cease to function. Till the next election the woik of the 
government must go on and the President has to make some agrrangement. Till 
such time the Prime Minister and Council of Ministers will continue to aid and 
advise the President in the exercise of his functions. There is nothing in the 
Constitution which requires that the Prime Minister when he exercise his cons- 
titutional power to advise the President to dissolve the Parliament, must resign 
or should be dismissed by the President. The contention raised in U. N. Kao 
V. Indira Candhi's case (supra) would make the Constitution unworkable, 
which in no case can be permissible. 

30.19. Joint and Collective resposibillty of Ministers. 

The Cabinet is responsible to the Legislature for every action taken in 
any of the Ministeries. That is* the essence of the joint responsibility. That 
does not mean that each and every decision must be taken by the Cabinet. 
The political responsibility of the Council of Ministers does not and cannot 
predicate the personfU responsibility of the Ministers to discharge all or only 

1. Nicholson : George V, p. 275* 
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of the govA’omeDt functions. Similarly an individual Minister is responsible 
to the Legislature for every action taken or omitted to be taken in his Ministry. 
T his again his political responsibility and not personal responsibility. 

• 

Even the most hard working Minister cannot attend to every business in 
his department. In every planned administration most of the decisions are 
taken by the Civil Servants who are likely to be experts and not subject to 
political pressure. The Minister is not expected to burden himself with the 
day today administration. His primary function is to lay down the policy and 
programmes of his Ministry while the Council of Ministers settle the Major 
policies and programmes of the government. When a civil servant takes 
a decision he does not do it as delegate of his Minister.^ He does it on 
behalf of the Government. It is always open to a Minister to call for any 
file in his Ministry and pass orders. He may also issue directions to the officers 
in his Ministr> regarding the disposal of Government business either generally 
or as regard any specific case. Subject to that over all power the officer desig- 
nated by the Rules or the Standing orders, can take decisions on behalf of the 
Government. These officers are the limbs of the Government and not its 
delegates, > Where functions are entrusted to a Minister and .those -are perfor- 
med by an official employed in the Ministry’s department, there is in law on 
delegation because constitutionally the act or decision of .the official is that 
of the Minister.® 

In Sanjeevi Naidu’s case® the validity of the scheme was challenged on 
the ground that it was not framed by the State Government but by the Secre- 
tary to the Government pursuant to powers conferred on him under Rule 23-A 
of the Madras Government business Rules. The Supreme Court upheld the 
scheme on the ground that the functions under the Motor Vehicles Art had 
been allocated by the Governor to the Transport Minister undei “The Rules” 
and the Secretary of that Ministry had been vaiidily authorised under Rule 
23-A to take action under Section 68-C of the Act. 

The collective responsibility of the Cabinet for every decision was firnily 
laid down in England long before the Cabinet, with its resposibilily to Parlia- 
ment, developed in its present form The Younger Pitt in 1792 dismissed his 
Lord Chancellor for publicly dissociating himself from Pitt’s creation of his 
Sinking Fund, the earliest known assertion of the principle of collective Cabi- 
net responsibility. From that time the doctrine has never been seriously 
challenged. Lord Salisbury in 1878 set it out in what has been regarded as the 
classic formulation^ ‘My Lords my noble friend (Earl of Derby) pointed out 
several measures of the Government to which in the public eye he was an as- 
senting party. He did not, he said, ‘in reality assent to all” “One was compro- 
mised, while to another, he was persuaded by some observations which fell 
from the Chancellor of the Exchequer, which appeared to be founded on a 
mistake. Now my Lords am I not defending a great constitutional principle, 
when I say that for all that passes in Cabinet, each member of it who does not 
resign is absolutely and irretrievably responsible, and the he has no right after- 
wards to say that he agreed in one case to a compromise, while in another he 
' was pursoaded by one of his colleagues. Consider the inconvenience which 
will arise if a such a great constitutional law is not respected. It is, I maintain 

!• San/iree NaUu v. State of Madras, 1970 SC 1 102 (1 106). 
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only on the principle that absolute responsibility is undertaken by every 
member of the Cabinet who after a decision is arrived at, remains a member of 
it, that the joint responsibility of ministers to Parliament can be upheld, and 
one of the most essential conditions of Parliamentary responsibility established’. 
We may refer to the quoted statement of Lord Melbourne. As his colleagues 
were leaving the room after reaching a conclusion on the Corn laws in 1841 ; 
“By the bye, there is one thing we havn’t agreed upon, which is what we 
are to say. Is it to make our corn dearer, or cheaper, or to make the price 
steady ? I don’t care which ; but we had better all be in the same story.”^ 

Professor Ivor Jennings favoured Joseph Chamberlain’s definition, 
“Absolute frankness in our private relations and full discussion of all matters 
of common interest in decision freely arrived at should be loyally supported 
and considered as the decision of the whole of the Government. Of course 
there may be occasions in which the difference is of so vital a character that 
it is impossible for the minority to continue their support, and in this case 
the Ministry breaks up to the minority member or members resigns. 

There has been some difference on whether the doctrine is binding on all 
ministers or only one those who participated in the decision. Gladstone, when 
Prime Minister took a limited view : “The rule I have stated as to the obliga- 
tions of Cabinet. Ministers has for its correlation the supposition that they 
have been parties to the discussion of the subject in the cabinet.” Prime Minis- 
ter Wilson did not accept this. He said that “the principle must be strongly 
upheld that the doctrine of collective governmental responsibility is totally 
binding on a Minister, whatever he is doing or in whatever capacity he may be 
acting. A minister is a Minister and there can be no derogation from his obli- 
gation always to act in that capacity”. According to the Prime Minister the 
modern doctrine is undoubtedly as formulated by Lord Simon, as Lord Chan- 
cellor, in a memorandum to a War Cabinet Committee on the machinery of 
the Government.* 

“A husband is responsible for his wife’s debts even though he does 
not know where she goes shopping or bow big.a bill she is running up. 
He trusts her, unless indeed he finds it necessary to give notice that she 
is not his agent. The same thing happens in a Cabinet, Ministers who 
are not in the inner circle trust the Ministers who are. Perhaps it leads 
to greater clearness, not to speak of ordinary Ministers as being “re- 
sponsible” but to describe them as being “answerable” for what 
the Government does. But the Government is one, and since the whole 
Government may be held answerable for some act of a single department, 
there is nothing surprising in the proposition that Ministers must stand 
together, even if an individual Minister did not know and might not have 
approved the policy adopted, by the War Cabinet.” 

Following is the text of a statement on the collective responsibility of 
ministers in all circumstances, with special reference to the National Executive 
Committee of the Labour Party, road to Cabinet on 3 April 1969, and autho- 
rize by Cabinet to be released to the press.* 

“The Prime Minister said that there had for some time been a 
growing tendency for some Ministers to act in ways which called in question 
the collective responsibility of the Cabinet, in so far as they had ap^ently 

1. Wilson : Coses and Matertab an CmstUatUMUd Law, p. 57. 
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felt free* in thdr personal dealings both with members of the PLP and with 
the Press, to dissociate themselves from certain of the’Giovemment’s polides 
and to allow this to be known to outside bodies, particularly the Trade Unions, 
with whom their colleagues were often' conducting difficult and delicate 
negotiations i^ the name of the Government as a whole. Before a decision 
was reached on any item of Government politw a Minister was entitled 
to defend his own point of view within the ^binet as strongly and 
persuasively as he wished. But once a decision had been taken the principle of 
OTllectiveresponsibility required every member of an Administration to endorse 
it and to defend it to any outside body on any occasion, whether private 
or public. This remained true even if the Minister was himself a member 
of the outside body concerned.^ 

“In my minute of 14 May 1974 I reminded Ministers of the principle 
of collective responsibility, as it applies to Ministers in their dealings with the 
Labour Party and in particular to Ministers who are members of the National 
Executive Commitcee. I attach copy of that minute herewith.” 

“That minute restated the rule that, where any conflict of loyalties 
arises, the principle of the collective responsibility of the Government is abso- 
lute and overriding in all circumstances and that, if any Minister feels unable 
to subscrible to this principle without reservation, it is his duty to resign his 
office forthwith.” 

“1 reminded all members of the administration at the Eve of Session 
Reception at 10 Dowing Street as recently as Monday of this week of their 
duty to comply with the requirements of collective responsibility. I made it 
clear that it is inconsistent with the principle of collective responsibility for a 
Minister who is a member of the National Executive Committee to speak or 
vote in favour of a resolution of that body which is critical of Govermnent 
policies or which actions, or seeks to impose on the Government views or deci- 
sions which are manifestly inconsistent with Government policy.”* 

Articles 75 (3) and 164 (2) of the constitution speak of the collective 
responsibility of the Council of the Ministers as a body, to the House of the 
People or Legislative Assembly of the State. The object of the two Articles of 
the Constitution is to provide that for every decision taken by the cabinet, each 
one of the ministers is responsible to the legislature concerned. It is difficult 
to accept that for acts of corruption, nepotism or favouritism which are alleged 
or proved against an individual minister the entire Council of Ministers can be 
held collectively responsible to the legislature. If an individual minister uses 
his office as an occasion or pretence for committing acts of corruption, 
he would be personally answerable for bis uhlawful acts and on question of 
collective responsibility of the Council of Ministers can arise in such a case. 
As observed by Hegde, J. in A. Sanjeevi Naidu v. State of Madras? the 
essence of collective responsibility of the Council of Ministers is that the cabi- 
net is responsible to the legislature for every action taken in by any of the 
ministries. In other words, the principle of ipollective responsibility governs 
oidy these acts which a minister performs or can reasonably be said to have 
perfonned in the lawful discharge of his official j(\^tions.^ 

The object of collective responsibility is to make the whole ,body of 
persons ‘holding Ministerial office collectively, or, if one may so put it, 
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“vicariously”' responsible for such acts of the others as are referable' to their 
collective volition so that, even if an individual may not be personally respon- 
sible for it, yet, he will be deemed to share the responsibility with those who 
may have actually committed some wrong. 

In Karnataka State v. Union of India^ an enquiry under the Commission 
of Inquiry Act, 1952 had been ordered by the Central Government against the 
Chief Minister to determine as to who was actually responsible for certain 
actions and what could be motive behind them. The sphere of this enquiry. 
Beg, CJ said was very different from that in which “collective responsibility,” 
functions. Explaining collective responsibility the Court observed : 

“If responsbility is taken in the formal constitutional sen^, there would 
seem, granted collective governmental responsibility, to be no clear distinction 
to be drawn between Ministers inside and those outside the Cabinet. To be 
responsible in this sense simply is to share the consequences of responsibility — 
namely to be subject to the rule that no member of the Government may 
properly remain a member and dissociate himself from its policies (except on 
occasions when the Government permits a free vote in the house).* 

The principles that “Ministers are collectively responsible, is in truth 
little more than a political practice which is common place and inevitable. 
Ordinarily, Ministers from the governmental team, all being appointed by the 
Prime Minister from one political party. A Cabinet Minister deals with his 
own area of policy and does not normally have much to do with the area of 
other Ministers. Certainly no Cabinet Minister would be likely to make public 
statements which impugned on the work of another Minister’s department. On 
a few important issues, policy is determined by the Cabinet after discussion. 
Collective responsibility means that Cabinet decisions bind all Cabinet Minis- 
ters, even if they argued in the opposite direction in Cabinet. But this is to 
say no more than a Cabinet Minister who finds himself in a minority must 
either accept the majority view or resign. The team must not be weakened by 
some of its members making clear in public that they dis-approve of the 
Government’s policy. And obviously what is true for Cabinet Ministers is even 
more true for other Ministers. If they do not like what the team is doing 
they must either keep quiet or leave”.* 

Dealing with the collective responsibility of the Council of Ministers to 
the Legislative Assembly of the State, Sarkar C. J., spealdng for the Court 
said : 


“Collective responsibility of Ministers to the Legislative Assembly, only 
means that the Council of Ministers will have to stand or fall together, every 
member being responsible for the action of any other.”* 

Collective res[>onsibiUty can be applied or waived depending on the con- 
venience of the politicians. As Mackintosh says : ‘The situation has to be 
considered from several angles. Collective responsibility used to be inforced 
(from the days of Younger Pitt) because Prime Ministers and Cabinets felt too 
exposed to criticism if memberi publicity disagreed with each other. But in 
the modem conditions of politics, a government can keep going in the House 
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of Commonsi provided it retains its majority. What is more important is to 
avoid electorally damaging resignation or ‘splits’ as the newspapers would 
describe the sitimtion. If it is easier to prevent such damage by allowing an 
element of public diagreement this can be done and has been done”.^ 

30.20. Individual responsibility of Ministers 

The collective responsibility of Ministers in no way derogates from their 
individual responsibility. If the two conflict a Minister may always resign or 
be requested to resign. In 1917 Sir Austen Chamberlain, as Secretary of State 
for India, resigned after the report of a judicial inquiry into the conduct of the 
Mesopotamian campaign for which he was technically responsible. In 1922 
Mr. Montagu had to resign for publishing, without consulting the Cabinet, a 
telegram from the Government of India pressing for a revision of the Sevres 
Treaty with Turkey. In 1935 Sir Samuel Hoare (Lord Templewood) resigned 
when the Cabinet threw over the Hoare-Laval compromise over Abyssinia. 
In 1938 Mr. Eden resigned in order to dissociate himself from the policy of 
conciliating Mussolini ‘ which Mr. Chamberlain was pursuing. The point had 
derived added importance in England since the innovation of War Cabinet 
excluding the holders of the most important offices. The responsibility of 
Ministers of 'Cabinet rank for the general policy of the Government may have 
been reduced, but their responsibility for decisions relating to their own depart- 
man was not affected or superseded by any over-riding responsibility on the 
part of the actual Cabinet.^ 

Let us now consider whether there is any seperate element of individual 
responsibility of a minister. “The most common political meaning is that a 
certain minister will answer parliamentary questions on a given subject. A 
second sense arises when those in political circles appreciate that a particular 
policy is largely the idea of the minister, rather than the traditional policy of 
the party in power, and they may single out the minister as responsible even if 
a policy is the work of the Cabinet as a whole but has colleagues choose to 
place the burden upon him”.^ 

Under the British legal system though the -King could not be prosecuted 
or sued, his ministers could be both .prosecuted and sued, even for what they 
did by the King express command. “The Ministers are responsible”, said 
Maitland, “before the Courts of law and before the ordinary Courts of law, and 
they are there responsible even for the highest acts of State; for those acts of 
State they can be sued or prosecuted, and the High Court of Justice will have 
to decide whether they are legal or no. Law, specially modern statute law, has 
endowed them with many great powers, but the question whether they have 
oversteppe i those powers can be brought before a court of law, and the plea 
“this is an official act, an act of State will not serve them. A great deal of 
what we mean when we talk of English liberty lies in this”^ 

The Minister at the head of a department is directly responsible to the 
Legislature. He is responsible not only for what he himself does, but for all 
that is done in his department. The volume of work entrusted to him is 
natu«‘«!ily very great and he can not do the great bulk of it himself. He is 
fXpf C t H to obtain his materials vicariously through his officials and he has 
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discharged his duty if he sees that they obtain these materials for him properly. 
To try to extend his duty beyond this and to insist that he should do 
everything personally would be to impair his efficiency. Unlike a Judge in a 
Court he is not only at liberty but is compelled to rely on ‘the assistance of 
his staff provided the work is done judicially and fairly in the sense indicated 
by Lord Loreburn the only authority that can review .what has been done 
is the Legislature to which the Minister in charge is responsible.^ 

30.21 Agreement to differ 

In England the principle of Collective Responsibility in some special 
circumstances was relaxed and the formula of an ‘agreement to disagree 
was adopted. 

In 1932 the Liberal members had threatened to resign but were persuaded 
to remain in the Government ^ n understanding that the normal practice of 
the members of the Government taking collective responsibility for its 
measures would be abandoned and that they would be free to speak and vote 
iigitiii any proposal involving the imposition on 23.rd January, lv75 the Prime 
Vliiii'.ier Wilson announced that collective responsibility would be relaxed for 
the referandum compaign on membership of E E C. Wilson said ‘the circu- 
mstances of this referendum are unique, and the issue to be decided is one 
on which strong views have long been held which cross party lines. The 
Cabinet has, therefore, decided that, if when the times there are members 
of the Government, including members of' the Cabinet, who do not feal able 
to accept and support the Government recommendation, whatever it may be, 
they will, once the recommendation has been announced, be free to support 
and speak in favour a different conclusion in the referendum compaign’.^ 
For this relaxation of the principle of collective responsibility the Prime 
Minister stressed the ‘unique’ character of the referendum and repeatedly 
claimed that not only that there .would be a complete return to full collective 
responsibility as soon as the votes had been counted, but that the Govei nment 
would thereafter be stronger and not weaker, more united, not dissolved, as a 
consequence of the agreement to differ.^ 

30.22. Shadow Cabinet. 

The chief task of a “Shadow Cabinet is to determine policy and plan 
parliamentary tactics. As it is free of the great bulk of administrative work, 
there is much more time to consider policy, though even then much is inevitably 
settled by the Leader of the Opposition and his chief advisers. The Shadow 
Cabinet is moist useful in bringing ideas together, and determining 
the precise line which is to be explained to the rank and file of the party and 
put forward in the House.^ 

The Leader of the Opposition is never in quite the same position of power 
as a Prime Minister; he has either led his Party to defeat or has yet to show 
that he can win.^ 

In measuring the effectiveness of a Shadow Cabinet, many factors such 
as the quality of leadership, the morale of the Government, the tide of 
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national opinion and the nature of Government policy have all to be consi- 
dered. i 


30.23. Minister — Resignation uf. 

Dr.Ambedkar tendered his resignation on on Sep. 27, 1961, to Mr. Nehru 
wh3 accepted it. On Nehru’s request he agreed .on Oct., 1 to continue in office 
until the end of Session. On Oct. 1 1, he issued a lengthy statement proving 
reasons for his resignation (he had intended to makejbefore Parliament) but on 
being asked by the Deputy Speaker to submit a copy to the Chair bef^ore deli- 
vering it, he protested, left the Chamber, declaring that he was no longer a 
Minister. 

30.24. Minister Oath of Secrecy. 

Secrecy is imposed upon Ministers as to the matters passing in the Cabi- 
net meetings. This depends on the oath of Secrecy which every Minister takes 
before assuming his office. Art. 75 (4) provides that before a Minister enters 
upon his office, the President shall administer to him the oath of secrecy ac- 
cording to the form prescribed in Schedule III. There is a similar provision in 
regard to the Ministeis for the State.^ 

The Oath of Secrecy is in the following form : — Form of oath of secrecy 
for a Minister for the Union • — 

swear in the name of God 

“I, do that 

solemnly affirm 

I will not directly or indirectly communicate or reveal to any person or persons 
any matter which shall be brought under my consideration or shall become 
known to me as a Minister for the Union except as may be required for the 
due discharge of my duties as such Minister”. 

30.25. Minster of State. 

The Minister of State usually has a status intermediate between that of a 
Cabinet Minister and of a Parliamentary Secretary.^ 

Whenever the work of a department is particularly heavy, it is now custo- 
mary to appoint a “Minister of State” to whom some branch of administra- 
tive work is delegated by the Minister concerned.'* 

These Ministers of State are summoned to Cabinet meetings when matters 
their departments are under discussion, receive all the Cabinet conclu- 
sion except those of the utmost secrecy, and their full share in Cabinet 
Commitees.* 

In practice the general idea of the Minister of State is to create a Minis- 
ter of higher status than that of a Parliamentary Secretary who could achieve 


1. Mackintosh : British Gablnet, p. 539. 

2. Constitution of India, Art. 75 (4). 

* 3. Morris on : Government and Parliament, p. 58. 

4. Jennings : Cabinet Government, p. 65. 

•5. JMI..P.212. 



'its The Constitution of India 30.28. 

I 

heavy burdened departmental Ministers of material part of their work to an 
extent which might not be considered appropriate in the case of Pariiamentry 
Secretaries.^ 

30.26. Enquiry against Ministers. 

It is clear that the power conferred by Pailiament on the Central 
Government to appoint a Commission of Inquiry under Sec. 3(1) of the Act for 
the purpose of finding facts in regard to the allegations of corruption, favour- 
tism and nepotism against a sitting Chief Minister or Ministers cannot be held 
to constitute interference with the executive functions of the State Govcnment. 
On receipt of the Commission’s report, the Central Government may or may 
not take any action, depending upon the nature of the findings recorded by the 
Commission. If it decides to take any action, the validity thereof may have to 
be tested in the light of the constitutional provisions. But until that stage 
arrives, it is difficult to hold that the Central Government is exercising any 
control or supervisory jurisdiction over the executive functions of the State 
Government. As observed by the Supreme Court in Ram Krishna Dalmia v. 
S.R. Tendolkar,^ “the Commission has no power of adjudication in the sense 
of passing an order which can be enforced proprio vigore.”^ 

30.27. Dissolution of Parliament — Effect on Art. 75 

Now comes the crucial clause (3) of Art. 75. In U. N. Roy v. Indira 
Gandhi,* the appellant urged that the House of People having been dissolved 
this clause could not be complied with. According to him it followed from the 
provisions of this clause that it was contemplated that on the dissolution of the 
House of People the Prime Minister and the other ministers must resign or be 
dismissed by the President and the President must carry on -the Government 
as such. Art. 74 (1) is mandatory and therefore, the President cannot exercise 
the executive power without the aid and advice of the Council of Ministers. 
“We must’’ then harmonise the provisions of Art. 75 (3) with Art. 74 (1) 
and Art. 75 (2). Article 75 (3) brings into existence what is usually.called “Res- 
ponsible Government”. In other words the Council of Ministers must enjoy 
the confidence of the House of People. While the House of People is not dis- 
solved under Art. 85 (2)(b) Art. 75 (3) has full operation. But when it is dissol- 
ved the-Council of-Ministers cannot naturally enjoy the confidence of the House 
of People. Nobody has said that the Council of Ministers docs not enjoy the 
confidence of the House of People when it was prorogued. In the context, there- 
fore, this clause must be read as meaning that Art. 75 (3) only applies when 
the House of People does not stand dissolved or prorogued. We are not con- 
cerned with the case where dissolution of the House takes the place under Art. 
85 (2) on the expiration of the period of five years prescribed therein, for Par- 
ment has provided for that contingency to Section 14 of the Representation of 
the People Act, 1951. ”f 

30.28. Opposition — Role of— in Cabinet system. 

The stateman’s authority rests on his party because his party has success- 
fully appealed to the people. The party supports a policy ; the democratic 
system implies an appeal to the people by contending parties supporting 
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different ^licies. ‘Democratic Government’ says Jennings ‘demands not only 
a parliamentary majority but also a parliamentary minority. The minority 
attacks the Government because it denies the principles of its policy. The 
opposition will, •almost, certainly, be defeated in the House of Commons 
because it is a minority. Its appeals arc to the electorate. It will, at the next 
election, ask the people to condemn the Government, and as a consequence, to 
give a majority to the opposition. Because the Government is criticised it has 
to meet the criticism. Because it must in course of time defend itself in the 
constituencies it must persuade public opinions to move with it. The 
opposition is at once the alternative to the Government and a focus for the 
discontent of the people. Its functions are almost as important as that of the 
Government. If there be no Opposition there is no democracy. ‘His Majesty’s 
Opposition’ is no idle phrase. His Majesty needs an Opposition as well as a 
Government’.^ 

The Opposition directs its criticisms with a view to convincing public 
opinion of its own fitness for office. Lowell in his Government of England 
said that “the expression ‘His Majesty’s Opposition’ embodies the greatest 
contribution of the nineteenth century to the art of the government, that of a 
party out of power which is recognised as perfectly loyal to the institutions of 
the State and ready to come into office without a shock to the political traditions 
of the nation”. 

The same point was made by Lord Simon : “our Parlimentary system 
will work as long as the responsible people in different parlies accept the view 
that it is better that the other side should win than that the Constitution should 
be broken.’’* 

This was the position when the opposition expected to be in office with 
the next electoral swing and political memories were longer than they arc today. 
“Modern writers’’ says Mackintosh “have sometimes suggested that the tactics 
of the Opposition in this period has been to attack the government from every 
angle simply aiming to discredit it, there being no attempt to present a coherent 
scries of alternatives.’’^ 
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* 1. Jennings : The Cabinet Government, p. 15. 

2. Amcry : Thoughts on the Constitution* p. 81. 

3. ® Mackintosh : The British Cabinet, p. 261. 



720 


The OonstHiftion of India 




30.29. Chi(f Minister and other members are public servants. ' 

It follows that imder Article 154 (1) of the Constitution the Governor 
may act directly or through his subordinate officer. In Tara Singh y. Director 
of Holdings* the Chief Mimster had .acted through the Devdopment Minister. 
The question arose whether he could so act. Obviously the executive authority 
carried on the business of the Government and part of this business was the 
power given to the State Government under Section 42 cf the Consolidation 
Act. Under Article 166 (3) of the Constitution the Governor could allocate this 

business to any Minister he liked Moreover there was no doubt a Minister 

was subordinate to the Governor. The Governor is the executive head of 
the State and this position he does not share with the Chief Minister or any 
other Minister. He allocates his executive duties to various Ministers under 
Article 166 (3) of the Constitution.* 

The Governor appoints a Minister albeit on the advice of the Chief Minis- 
ter and the Minister hold office during his pleasure. Therefore, it is open to a 
Governor under the Constitution to ^smiss an individual Minister at his plea- 
sure. In these circumstances there can be no doubt that a Minister is to be 
considered as in officer subordinate to the Governor. The Supreme Court 
found themselves in complete agreement with the view taken and the reasons 
given by the Punjab High Court in the case. 

To the same effect is a decision of the J. & K. High Court in the case of 
Bakshi Gulam Mohd. v. G. M. Sadiq* ■ where Anant Singh, J. observed as 
follows : “A Minister of a State is paid from its public exchequer, and he is 
paid for doing public duty and, in my opinion, a Minister is a ‘Public Officer’ 
within the meaning of Section 80 as defined in Section 2 (17) (h) of the Civil 
P. C.” The opinion expressed by the learned Judge is clearly in consonance 
with the view that the court has taken in Karunanidhi's^ case, proved beyond 
doubt. These are : 

1. That a Minister is appointed or dismissed by the Governor, and is, 
therefore, subordinate to him whatever be the nature and status of his consti- 
tutional functions. 

2. That a Chief Minister or a Minister gets salary for the public work 
done or the public duty performed by him. 

3. That the said salary is paid to the Chief Minister or the Minister from 
the Government funds. 

4. The holder of a Public office such as the Chief Minister is a public 
servant in respect of whom the Constitution provides that he will get the salary 
from the Government Treasury so long he holds his office on account of the 
public service that he discharges. The salary given to the Chief Minister is 
conterminous with the office ai^ is not paid like other constitutional functiona- 
ries such as the President and the .Speaker. These facts, therefore, point to one 
and only one conclusion and that is that the Chief Minister is in the pay of the 
Government and is, therefore a public servant within the .meaning ofseption21 
(12) of the Penal Code.* 

1. 1958 Puni 302 (304); KarwianUOit v. Union of India, 1979 SC 898 0115)> 

2. Ibid., p* 304, 

3. mgJnaAK9S{Vtty,KarwianldUy.f/nUmMli^i9l9SCm(ftSi, 

4. KanmanUhi v. Utdon of India, WJ9 SO 898 (915), 

5. 915-16. 
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qpce it is conceded that the Governor appoints the Chief Minister who 
is paid a salary according to a statute made by the legislature from the Govern- 
ment funds, the Chief Minister becomes a person in the pay of the Govern- 
ment so as to fall squarely within clause (12) of Section 21 of the Indian Penal 
Code‘ 

“Notwithstanding anything contained in Criminal Procedure Code, when 
any offence falling under Chapter XXII of the Indian Penal Code is alleged to 
have been committed against a person who, at the time of such commission is 
the President of India, the Vice>Presideat of In^a, the Governor of a State, Ae 
Administrator of a Union Territory or a Minister of the Union or of a State or 
of a Union territory, or any other public servant employed in connection with 
the affairs of the Union or of a State in respect of bis conduct in the discharge 
of his public functions a Court of Session may take co gnizanc e of such offence, 
without the case being committed to it, upon a complaint in wri ting made by 
the Public Prosecutor.”* 

The use of the words ‘other puUic servants* following a Minister of the 
Union or of a State clearly shows that a Minister would also be a Chief 
Minister. 

30.30. Duties of Chief Minister. 

It is the duty of the Chief Minister of each State-^a) to communicate to 
the Governor of the affairs of the State of all decisions of the Council of 
Ministers relating to the administration of the State and proposals for legislation ; 
(b) to furnish such information relating to the administration of the affairs of 
the State and proposals for legislation as the Governor may call for ; and (c) if 
the Governor so requires, to submit for the consideration of the Council of 
Ministers any matter on which a decision has been taken by a Minister but 
which has not been considered by the Council.^ 

30.31. Powers of Chief Minister, 

Under the Cabinet system of Government the Chief Minister occupies a 
position of eminence and he virtually carries on the governance of the 
State. The Chief Minister may call for any information which is available lO 
the minister-in-charge of any department and may issue necessary direction for 
carrying on the general administration of the State Government. But he 
cannot usurp the statutory functions of the Registrar, Cooperative Societies 
under the Byelaws.^ 

30.32. Council of Ministers in a State. 

Clause (4) of Article 164 must be interpreted in the context of Articles 163 
and 164 of the Constitution. Article 163 (1) provides that “there shall be a 
Council of Ministers with the Chief Minister at the head to aid and advice 
the Governor in the exercise of his functions, except in so far as he is by or 
under this Constitution required to exercise his functions or any of them in his 
discretion”. Under Clause (1) of Article 164, the Chief Minister has to be 
appointed by the Governor and the other Ministers have to be appointed by 
him on the advice of the Chief Minister. They all hold office during the 
pleasure of the Governor. Clause (1) does not provide any qualification for 
the person to be selected by the Governor as the Chief Minister or Minister, 

1. rTf irunnniAki y, UhUm of India, 1979 SC 191 (915-16). 

2. Section 199 Or. P. C. 

.3. CtHUtUutim of India, Art. 167; M. SarunaaidM v. Vaton of India, 1919 SC 898 (913). 

4. Ckandrikat Jha v» State of Bihar, 1984 SC 322 (323)* 
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but clause (2) makes it essential that the Council of MMsters shall be collectively 
respousibie to the Legislative Assembly of the State. This is the only condition 
that the Constitution prescribes in this behalf.^ 

It is interesting to note the position in England. According to Jennings : 
“It is a well settled convention that these ministers should be either peers or 
members of the House of Commons. There have been occasional exceptions. 
Mr. Gladstone once held office out of Parliament for nine months. The Scottish 
Law Officers sometimes, as in 1923 and 1924, were not in Parliament. General 
Smuts was Minister, without portfolio though not in Parliament. 

30.33. Minister is subordinate to Governor. 

A Minister is subordinate to the Governor. In the case pf Emperor v. 
Sibnath Banerji,* the Privy Council held that the Home Minister is an officer 
subordinate to the Governor within the meaning of Section 49 (1) of the 
Government of India Act, 193S. While a Minister may have duties to the 
Legislature, the provision of Section Si as to the appointment, payment and 
dismissal of Ministers, and Section 59 (3) and (4) of the Act of 1935, and the 
Business Rules made by virtue of Section 59, place beyond doubt that the 
Home Minister was an officer subordinate to the Governor. The Supreme Court 
agreed with the view taken by the Privy Council.* 


1. H. S. Verma v. T. N. Singh, 1971 SC 1331 tl332). 

2. 194SPC1S6. 

3. KarunanUht v. Vidrm of India. 1979 SC S98 (914). 
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The Executive Power of the Union is vested in the President under 
Articl ; 53 (1). ThQ executive power of the State is vested in the Governor 
under Article 154 (1). The expression “Union” and “State” occur in Articles 
53 (1) and 154 (1) respectively to bring about the federal principles embodied 
in the Constitution. Any action taken in the exercise of the executive power of 
the Union vested in the President under Article 53 (1) is taken by the Govern- 
ment of India in the name of President as will appear in Article 77 (I). 
Similarly, any action taken in the exercise of the executive power of the State 
vested ill the Governor under Article 154 (I) is taken by the Government of 
the State in the name of the Governor as will appear in Article 166 (1).^ 

There are two significant features in regard to the executive action taken 
in the name of the President or in the name of the Governor. Neither the 
President nor the Governor may sue or be sued for any executive action of tht 
State. First, Article 300 states that the Government of India may sue or be 
sued in the n line of the Union and the Governor of a State may sue or be 
sued in the name of the State. Second, Article 361 states that proceedings 
may be brought against the Government of India and the Government of the 
State but not against the Preiident or the Governor. Articles 300 and 361 
indicate that neither the President nor the Governor can be sued for executive 
actions of the Government. The reason is that neither the President nor the 
Governor exercises the executive functions individually or personally. Execu- 
tive action taken in the name of the President is the action of the Union. 
Executive action taken in the name of the Governor is the executive action of 
the State. ^ 

Our Constitution embodies generally the Cabinet system of Government 
of the British model both for the Union and the State Under this system the 
President is the Constitutional or formal head of the Union and he exercises his 
power and functions conferred on him by or under the Constitution on the 
aid and advice of his Council of Ministers. Article 103 is an exception to the aid 
and advice of the Council of Ministers because it specifically provides that the 
President acts only according to the opinion of the Election Commission. This 
is when any question arises as to whether a member of either House of Parlia- 
ment has become subject to any of the disqualifications mentioned in clause (1) 
of Article 102.^ 

• 1. Shamsker Singh v. State of Punjab, 1974 SC 2192 (2197). 

2. Shamsher Singh v. State of Punjab, 19^4 SC 2192 (2198). 

3. Ibid., 2l9i. 



724 


The Constitution of India 


31.1 


Under the Cabinet system of Government as embodied in our Constitu- 
tion the Governor is the constitutional or formal head of the State and he 
exercises all his powers and-functions conferred on him by or under the Consti- 
tution on the aid and advice of his Council of Ministers save in spheres where 
the Governor is required by or under the Constitution to exercise his functions 
in his discretion.^ 

The executive power is generally described as the residue which does not 
fall within the legislative or judicial power. But executive power may also 
partake of legislative or judicial actions. All powers and functions of the 
President except his legislative powers as for example in Article 123, viz.. 
Ordinance making power and all powers and functions of the Governor except 
his legislative power as for example in Article 213 being Ordinance making 
powers are executive powers of the Union vested in the President under 
Article 53 (1) in one case and are executive powers of the State vested in the 
Governor under Article 154 (1) in the other case. Clause (2) or clause (3) 
of Article 77 is not limited in its operation to the executive action of the 
Government of India under Clause (1) of Article 77. Similarly clause (2) or 
clause (3) of Article 166 is not limited in its operation to the executive action 
of the Government of the State under clause (1) of Article 166 The expression 
“Business of the Government of India” in clause (3) of Article 77, and the 
expression “Business of the Government of the State” in Clause (3) of Article 
166 includes all executive business.^ 

The executive power includes acts necessary for carrying on or supervision 
of the general administration of the state including both a decision as to action 
and the carrying'out of the decision. Some of the functions exercised under exe- 
cutive powers may include powers such as the supervisory jurisdiction of the 
state government if provided by some law. But the Executive cannot, however 
go against the provisions of the Constitution or of any law.^ 


1. Samsher Singh v. State of Punjab, 1974 SC ' 2192 (2198) ; Chandrika Jha v. State of 
Bihar, 1984 SC 322 (325). 

2. Ibid., p. 2198. 

3. Chandrika Jha v. State of Bihar, 1984 SC 322 (325). 



32 


Conduct of Government Business 


SYNOPSIS 

32.1. Conduct of Government Business. 

32 . 1 . Conduct of government business. 

Under Clause (I) of Art. 77, all executive action of the Government of 
India shall be expressed to be taken in the name of President : under Cl. (2) 
thereof, orders and other instruments made and executed in the name of the 
President shall be authenticated in such manner as may be specified in rules to 
be made by the President, and the validity of an order or instrument which is 
so authenticated shall not be called in question on the ground that it is not an 
order or instrument made or executed by the President.^ There is an identical 
provision in Article 166 (1) with regard to the conduct of the business of the 
Government of the State. 

There is a difference between an executive decision and a decision taken 
in exercise of executive power. Every executive decisions need not be formally 
expressed and this is particularly so when one superior officer directs his subor- 
dinate to act or forbear from acting in a particular way, but when an executive 
decision is taken in exercise of Executive power and affects an outsider or is 
required to be officially notified or to be communicated, it should normally be 
expressed in the form mentioned in Article 77 in the name of the President or 
under Article 166 (1), in the name of the Governor.’ 

The validity of an order of detention made by the Bombay Government 
under Section 3 of the Preventive Detention Act, 1950, was considered in 
Stfite of Bombay v. Purushottam Jog Naik.^ There, the Secretary to the 
. Government of Bombay, Home department signed the order under the 
words : "By order of the Governor of Bombay." It was contended that 
tljie ofder was defective as it was not expressed to be in the name of the 


« 1. Constitution of India, Art. 77. 

2. Dattatrya, M. v. State of Botnbay, 1952 SC 181 (185), 
3., 1952 SCR 674 : 1952 SC 317. 
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Ooveraor within the meaning of Art. 166 (1) of the Constitution and 'accord* 
dingly was not protected by Cl. (2) of the said Article. Adverting to this con- 
tention Bose, J. speaking for the Court said ; “In our opinion, the Constitu- 
tion does not require a magic incantation which can only be expressed in a set 
formula of words. What we have to see is whether the substance of the require- 
ments is there. We are unable to see how an order which purports to be an 
order of the Governor of Bombay can fail to be otherwise that in his name. 
Having regard to the definition of “State Government" in the General Clauses 
Act and the concluding words, “By order of the Governor of Bombay", the 
Court came to the conclusion that the order was expressed to have been made 
in the name of the Governor. In Dattatrya Moreshwar v. State of Bombay f 
an order made ‘Under the Preventive Detention Act, 1950, was /juestioned on 
the ground that it did not comply with the provisions of Art. 166 (1) of the 
Constitution. There the order was made in the name of the Governor and 
was signed by one Kharkar for the Secretary to the Government of Bombay, 
Home Department. Das, J., after referring to the decision of the Federal 
Court in J, K. Gas Plant Manufacturing Co., Rampur Ltl. v. Emperor,^ 
observed : “Strict compliance with the requirements of Art. 166 gives an im- 
munity to the order in that it cannot be challenged on the ground that it is not 
an order made by the Government. If, therefore, the requirement of that 
article are not complied with, the resulting immunity cannot be claimed by the 
State. This however, does not vitiate the order itself. The Court came to 
the conclusion that the provisions of the said article were only directory and 
not mandatory. This decision was follovved by the Supreme Court in Joseph. 
John V. State of Fravancore Cochin.^ There the “show cause notice” issued 
under Art. 311 of the Constitution was impugned on the ground that it was 
contrary to the provisions of Art. 166, the notice was issued on behalf on the 
Government and was signed by the Chief Secretary to the Government, who 
had been under the rules of business framed by the Rajpramukh in charge of 
the portfolio of “service and appointment" at the secretariat level in the State. 
The Court held tha( the said notice was issued in substantial complaince with 
the directory provisions of Art. 166 of the Constitution. 

In the absence of a formal order drawn up in terms of Article 166 of the 
Constitution it is certainly open to a party to prove by evidence aliunde that he 
had been appointed on permanent and substantive basis * In R. Chitraiekha 
V. State of Mysore^^ it was pointed out that the provisions of Article 166 of 
the Constitution were only directory and not mandatory and, if they were 
not complied with it could be established as a question of fact that the order 
was issued by the State Government. 

The foregoing decisions authoritatively settled the 'true interpretation of 
the provisions of Art. 166 of the Constitution. Shorty stated, the legal position 
is this : Art. 166 (1) is only directory. Though an impugned order was not 
issued in strict compliance with the provisions of Art. 166 (1), it can be 
established by evidence aliunde that the order was made by the appropriate 
authority. If an order is issued in the name of the Governor and is duly 
authenticated in the manner prescribed in Rule (2) of the said Article, there is 
an irrebuttable presumption that the order of instrument is made or executed by 
the Governor. Any non-compliance with the provisions of the said rule does 

1. 1952 SCR 674 : 1952 SC 181 ; E.G. Barsay y. State of Bombay, 1971 SC 1762 (1775). 

2. 1947 FCR 141 : 1947 FC 38. 

3. 1955 SCR 1011 : 1955 SC 160. 

4. Chaudhry, L. G. v. State of Bihar, 1980 SC 383 (386)» 

5. (1964) 6 SCR 368 : 1964 SC 1823. 
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not invaHdate the order, but it precludes the drawing of any such irrebuttable 
presumpnon. This does not prevent any party from proving by other evidence 
that as a matter of fact the order has been made by the appropriate authority. 
Article 77 which relates to conduct of business of the Government of India is 
couched in terms similar to those in Art. 166 and the same principles must 
govern the interpretation of that prc^sion.^' 

If that be the legal position and the imugned order does not comply with 
the provisions of Art. 77 (2) of the Constitution, it is open to question the 
validity of the order on the ground that it was not an order made by the Presi- 
dent and to prove that it was not made by the Central Government. 

In State of Rajasthan v. Sripal Jainf Rajasthan Rules of Business Orders 
were not in the form required under Article 166 of the Constitution but 
Wauchoo, J. said : “that it is well settled that any defect of form in the Order 
would not necessarily make it illegal and the only consequence of the Order not 
being in proper form as required by Article 166 is to show that the Order was 
in fact passed by it’. In this case it was shown by the production of papers 
from the relevant file that the order was passed by the Government. 

In Chitralekha v. State of Mysore^ an order issued by the State Govern 
merit appointing selection committee for admissions to the Medical and 
Engineering Colleges and directing the committees to add to the marics secured 
by the candidates at PUC examination, did not conform to the provision of 
Article 166 of the Constitution. It exfacie said that an order to the effect men- 
tioned therein was issued by the Government and it was not denied that it had 
been communicated. In the circumstances that there was no allegation at all in 
the affidavit that the Order was not made by the Goveriunent. The Supreme 
Court accepted the averrunent by the Deputy Secretary that the Order had been 
issued by the Government. 

The business of State is a complicated one and has necessarily to be con- 
ducted through the agency of a large numbers of officials and authorities. The 
Constitution, therefore, requires, and so do the Rules of Business framed by the 
President and the Governor, that the action must be taken by the authority 
concerned in the name of the President and the Governor. It is not till this 
formaUty is observed that the action can be regarded as that of the State. 
‘Constitutionally speaking’, said Mudholkar, J. ‘the minister is no more than an 
adviser and that the head of the State, the President or the Governor is to act 
with the aid and advice of his Council of Ministers. Therefore until such 
advice is accepted by the President or the Governor whether the Minister or 
the Council of Ministers may say in regard to a particular matter does not 
become the act of the State untill the advice of the Council of Ministers is 
accepted or deemed to be accepted by the Head of the State.’^ 

Article 77 (3) of the Constitution requires the President to make rules for 
the more convenient transaction of the business of the Government of India 
and for the allocation among Ministers of the said business. Article 
166 (3) of the Constitution enacts identical provision requiring the Governor 
to mue rules. 

1. E, O. Barsay V . State of Bombay, 1961 SC 1762 (1776). 

2, 1963 SC 1323 (1326). 

. 3. 1964 SC 1823 (1829). 

4. IbU., p. 1829. 
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Section 59 (3) of the Government of India Act, 1 935 contained provision 
similar to Article 166 (3) of the Constitution. In King Emperor y. Siba Nath 
Bmerjee^ the question was whether the satisfaction of the Governor meant 
the personal satisfaction as to matters set out in the Rule 26 of the Defence of 
India Rules. Jt was held that these mattem could be dealt with* by him in the 
normal manner in which the executive MRiness of the Provincial Government, 
was carried on and in particular under Section 49 of the 1935 Act and the’ 
provisions of the Rules of Business made under the aforesaid section 59 of 
1935 Act. The orders of detention were held to be regular and appropriate. 
A presumption of constitutionality was also to be implied under the Rules of 
Business. The presumption of course could be rebutted.^ 

Decisions of the Supreme Court are based on the root authority in King 
Emperor v. Sibnath Banerjee,* Section 59 (3) of the Governi^ent of India 
Act, 1935 is similar to Article 166 (3) of our Constitution. 

In Kalyan Singh v. State of U. P.* the Supreme Court repelling 
the contention that the opinion formed by an ofiicial of the Government did 
not fulfil the requirements of Section 68 (bl of the Motor Vehicles Act obser- 
ved : "The opinion must necessarily be formed by somebody to whom, under 
the rules of business, the conduct of the business is entrusted and that opinion, 
in law, will be the opinion of the State Government. It was stated in the counter- 
affidavit that all the concerned officials in the Department of Transport had 
considered the draft scheme and the said scheme was finally approved by the 
Secretary of the Transport Department before the notification was issued. It 
was not denied that the Secretary of the said Department had power under the 
rules of business to act for the State Government in that behalf”. The Supreme 
Court therefore, held that in that case the opinion was formed by the State 
transport undertaking within the meaning of Section 68 (c) of the Act, and 
that, there was nothing illegal in the manner initiation of the said Scheme. 
State Government obviously was not a natural person and therefore some 
natural person had to give bearing on behalf of the State Government and 
hence the hearing given by the Special Secretary pursuant to the power con- 
ferred on him by the business rules framed under Article 166 (3) was a val<d 
hearing.* 

In Ishwarila! Girdharilal Joshi v. State of Gujarat* the Supreme Cc urt 
rejected the contention that the opinion formed by the Deputy Secretary under 
S(Wtion 17 (1) of the Land Acquisition Act could not be considered as the opi- 
nion of the State Government. After refering to the rules* of business regula- 
ting the government business, the Court observed : “In our case the Secretaries 
concerned were given the jurisdiction to take acticMi on behalf of Government 
and satisfy themselves about the need for acquisition under Section 6, the 
urgency of the matter and the existence of waste and arable lands for the 
application of sub-sections (1) and (4) of Section 17. In view of the Rules of 
business and the instructions their, determination became the determination of 
Government and no exception could be taken.” 

The Supreme Court in Bejoy Lakshmi Cotton Mills Ltd. v. State of West 
Bengal* considered the validity ,of a notification signed by the Assistant 

1. 1945 PC 156. 

2. ibid : Capital Multipurpose Corp. Society v. Slate of M. P., 1967 SC ISIS. 

3. 72 Ind. App. 421 ; 1945 PC 156. 

4. (1962) Supp. 2 SCR 76 : 1962 SC 11S3. 

5. C(^ltal Multi Purpose Corp. Society v. State of M. P., 1967 1813. 

6. (1968) 2 SCR 266: 1968 SC 870. 

7. (1967) 2 SCR 406 .1967 SC 1145. 
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Secretary in the Land and Revenue Department of the State Government, ft 
was contended that the executive power of the State was vested in the Governor 
under Article 154 (1) of the Constitution, and, therefore, the satisfaction of 
the Governor M(as contemplated tmder Sections 4 and 6 of the Land Develop- 
ment and Planning Act under whira the notification would be made. Under 
the Rules of Business made by the Governor under Art. 166 (3), the Governor 
allocated to the Minister certain-matters. The Minister-in-charge issued a Stand- 
ing Order specifying the matters which were required to be referred to him. 

The Rules of Business in the Bejoy Loxshmi Cotton Milts case^ indicated 
that the business of the Government was to be transacted in various depart- 
ments specified in the Schedules. Land and Land Revenue was allocated as 
the business of the Department of the Minister with that portfolio. The 
Minister-in-charge had power to make standing orders regarding disposal of 
cases. The Court held that the decision of any Minister or officer under 
Rules of Business was a decision of the President or the Governor respectively. 
The Governor means, the Governor aided and advised by the Ministers! 
Neither Article 77 (3) nor Article 166 (3) provides for any delegation of power 
Although the executive power of the State is vested in the Governor, actually 
it is carried on by Ministers under Rules of Business made under Article 
166 (3). The allocation of business of the Government is the decision of the 
President or the Governor on the aid and advice of Ministers. 

It is always open to a Minister to call for any file in his ministry and pass 
orders. He may also issue directions to the officers in his ministry regarding 
the disposal of Government business either generally or as regards any specific 
case. Subject to that over all power, the officers designated by the 'Rules’ or 
the standing orders, can take decisions on behalf of the Government. These 
officers are the' limbs of the Government and not its delegates.^ 

The functions of the Governor under the rules of business of Madras 
government in regard to a scheme for nationalisation of certain bus routes 
weie considered by the Supreme Court in SanjeevI Naidu's case.® The validity 
of the scheme was challenged on the ground that it was not formed by the 
State Government but by the Secretary to the Government pursuant to powers 
conferred on him under Rule 23-A of the Madras Government Business Rules. 

The scheme was upheld for these reasons. The Governor makes rules 
under Article 166 (3) for the more convenient transaction of business of the 
Government of his State. The Governor can not only allocate the various sub- 
jects amongst the Ministers but may go further and designate a particular offi- 
cial to discharge any particular function. But that could be done on the ad- 
vice of the Council of Ministers. The essence of Cabinet System of Govern- 
ment responsible to the Legislature is that an individual Minister is responsible 
for every action taken or omitted to be taken in his Ministry. In every ad- 
ministration, decisions are taken by the civil servants. The Council of Minis- 
ters settle the major policies. When a Civil Servant takes a decision, he does 
not do it as a delegate of his Minister. He does it on behalf of the Govern- 
ment. The officers are the limbs of the Government, and not its delegates. 
Where functions are entrusted to a Minister and these are performed by an 
official employed in the Ministry’s department, there is in law no delegation 

• 1. Bejoy Laxshmt Cotton Mills v. State of finest Bengal, 1967 SC 1145. 

2. Bejoy Kaxshml Cotton Mills y. State of West Bfngal, 1967 SC 1145. 

X (1970) 3 SCR 50S: 1970 SC 1102. 



The Cemstitution ef India 


730 


32 . 1 . 


because constitutionally the act or decision of the official is that of the 
Minister.^ 

In Sardari Lai's case* an order wa$ made by the President under sub- 
clause (c) to clause (2) of Article 311 of th^ Constitution. The order was : 

“The President is satisfied that you are unfit to be retained in the 
public service and ought to be dismissed from service. The President is 
further satisfied under sub-clause (c) of proviso to Clause (2) of Article 31 1 
of the Constitution that in the interest of the security of the State it is 
not expedient to hold an inquiry.” 

The order was challenged on the ground that the order was signed by the 
Joint Secretary and was an order in the same of the President of India and that 
the Joint Secretary could not exercise the authority on behalf of the President 

The Supreme Court in Sardari Lai's c&st* relied on two decisions of 
the Court. One was Moti Ram Deka v. Generai Manager N. E. F. Railway 
Malagaon, Pandu,^ and the other was Jayanti Lai Amritlal Shodhan's case*^ 
Moti Ram Deka's (supra) case was relied on in support of the proposition that 
the power to dismiss a Government servant at pleasure was outside the scope of 
Articles S3 and 154 of the Constitution and could not be delegated by 
the President or the Governor to a subordinate officer and could be exer- 
cised only by President or the Governor in the manner prescribed by 
the Constitution. Clause (c) of the proviso to Article 311 (2) was held by 
the Court in Sardari Lai's case (supra) -to mean that the functions of the 
President under that provision could not be delegated to anyone else in the 
case of civil servant of the Union and the President had to the satisfied person- 
ally that in the interest of the security of the State it was not expedient to hold 
an inquiry prescribed by Article 311(2). In support of this view the Couit 
relied on the observation in Jayantilal Amrit Lai Shndhan's case (supra) that 
the powers of the President under Article 311 (2) could not be delegated. The 
Court also stated in Sardari Lai's case (supra) that the general consensus of the 
decisions was that the executive functions of the nature entrusted by certain 
Articles in which the President had to be satisfied himself about the existence of 
certain facts or state of affairs could not be delegated by him to anyone else. 

In Shamsher Singh State of Punjab'* it was held that the decision in 
Sardari Lal's^ case that the President had to be satisfied personally in execu- 
tive power or function a^d that the functions of the President could not be 
delegated was not the correct statement of law and was against the established 
and uniform view of the Supreme Court as embodied in several decisions to 
which reference had already been made. These decisions were from the year 
19SS upto the year 1971. These decisions were neither referred to nor consi- 
dered in Sardari Lai's case.^ 

Under our Constitution the President and the Governor are essentially 
constitutional heads, the administration of the State is run really by Council of 

1. Shamsher Singh v. State afPunlab, I97S SC 2192 (2199^ 

Z 1971 SC 1547. 

3. Shamdier Singh V. State of Pun/ab.im SC im ,'2199). 

4. (1971) 3 SCR 441 : 1971 SC 1547. 

5. (1964) 5 SCR 6S3: 1964 SC 400. 

6. (1964) 5 SCR 294: 1964 SC 64S. 

7. 1914 SC 2m GOOD 

S. (1971) a SCR Ail : 1971 SC 1147. 
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Minister). In the very nature of things it is impossible for the Council of 
Ministers to deal with each and every matter that comes before the Govern- 
ment. In order to avoid that difficulty the constitution has authorised the 
President and the Governor^ to make rules for the more convenient transac- 
tion of business*of the Government of the State and for the allocation among 
its Ministers, the business of the Government. All matters excepting these in 
which Governor is required to act in his discretion have to be allocated to one 
or the other of the Ministers on the advice of the Chief Minister. Apart from 
allocating business among the Ministers, the President and the Governor can 
also make rules on the advice of the Council of Ministers for more convenient 
transaction of business. He can not only allocate the various subjects amongst 
the Ministers but may go further and designate a particular official to discharge 
any particular function. But this again he can do only on the advice of the 
Council of Ministers. > 

In all case in which the President or the Governor exercises his functions 
conferred on him by or under the Constitution with the aid and advice of his 
Council of Ministers he does so by making rules for convenient transaction of 
the business of the Government of India or the Government of the State respec- 
tively or by allocation among his Ministers of the said business in accordance 
with Articles 77 (3) and 166 (3) respectively. Wherever the Constitution 
requires the satisfaction of the President or the Governor for the exercise of any 
power or function by the President or the Governor, as the case may be, as for 
example in Articles 123, 213, 31 1 (2), Proviso (cl, 317, 352 (1), 356 and 360 
the satisfaction required by the Constitution is not the personal satisfaction of 
the President or of the Governor but is the satisfaction of the President or of 
the Governor in the constitutional sense under the Cabinet system of Govern- 
ment. The reasons are these. It is the satisfaction of the Council of Ministers 
on whose aid and advice the President or the Governor generally exercises all 
his powers and functions. Neither Article 77 (3) nor Article 166 (3) provides 
for any delegation of power. Both Articles 77 (3) and 166 (3) provide that the 
President under Article 77 (3) and the Governor under Article 166 (3) shall 
make rules for the more convenient transactions of the business of the Govern- 
ment and the allocation of business among the Ministers of the said business. 
The rules of business and the allocation among the Ministers of the said 
business all indicate that the decision of any Minister or officer under the rules 
of business made under these two Articles viz.. Article 77 (3) in the case of the 
President and Article 166 (3) in the case of the Governor of the State is the 
decision of the President or the Governor respectively.® 

Further the rules of business and allocation of business among the Ministers 
are relatable to the provisions contained in Article 53 in the case of the Presi- 
dent and Article 154 in the case of the Governor, that the executive power shall 
be exercised by the President or the Governor directly or through the officers 
subordinate. The provisions contained in Article 74 in the case of the President 
and Article 163 in the case of the Governor that there shall be a Council of 
Ministers to aid and advise the President or the Governor, as the case may be, 
are sources of the rules of business These provisions are for the discharge of 
the executive powers and functions of the Government in the name of the 
President or the Governor. Where functions entrusted to a Minister are per- 
formed by an official employed in the Minister’s Department there is in law no 
^legation because constitutionally the act or decision of the official is that of 

, J, Constitution of India, \vU 166 {i), 

2. A Sonjeevi v. State of Madras, 1970 SC 1101 (1106). 

J. Samsher Singh v. State of Pw^, 1974 SC 21S2 (2198), 



the Minister, The official is merely the macbmery for the dischargs of the 

functions entrusted to a Mioister.^ 

In Chaudhary v. State of Bihar^ the Supreme Court did not consider it 
necessary to express any opinion on the question whether Art^ 166(3) of the 
Constitution barred the court from looking into the proceedings of the Cabinet. 
'It was one thing’, the court said ‘that the question whether any and if so what 
advice was tendered by Ministers to the Governor shall not be enquired into 
in any court’ and altogether a different thing to say that the proceedings 
of the Council of Ministers could not be looked into even if produced without 
objection and without any claim of the privilege. 

It is a fundamental principle of English constitutional law that Ministers 
must accept responsibility for every executive act. In England, the sovereign 
never acts on his own responsibility. The power of the sovereign is conditioned 
by the practical rule that the Crown must find advisers to bear responsibility 
for his action. Those advisers must have the confidence of the House of 
Commons. This rule of English constitutional law is incorporated in our 
Constitution. The Indian Constitution envisages a parliamentary and 
responsible form of Government at the Centre and in the State and not a 
Presidential form of Government. The powers of the Governor as the consti- 
tutional head are not different.^ 

The Supreme Court has consistently taken the view that the powers of the 
President and the powers of the Governor are similar to the powers of the 
Crown under the British Parliamentary system. (See Ram Jawaya Kapur v. 
State of Pu'ijab.^ A. Sanjeevi Naidu v. State of Madras,’^ U. N. Rao v. Indira 
Gandhi.^ In Ram Jawaya Kapur's case (supra) Mukherjea, C. J. speaking for 
the Court stated the legal position as follows : “The executive has the primary 
responsibility for the formulation of Governmental policy and its transmission 
into law. The condition precedent to the exercise of this responsibility is that 
the executive retains the confidence of the legislative branch of the State. The 
initiation of legislation, the maintenance of order, the promotion of social and 
economic welfare, the direction of foreign policy, the carrying on the general 
administration of the State are all executive functions. The executive is to act 
subject to the control of the Legislature. The executive power of the Union 
is vested in the President. The President is the formal or constitutional head 
of the executive. The real executive powers are vested in the Ministers with 
the Prime Minister as the head to aid and advise the President in the exercise 
of his functions.'* 

The functions of the Governor under the rules of business of Madras 
Government in regard to a scheme for nationalisation of certain bus routes 
were considered by the Supreme Court in Sanjeevi NaiJu's case (supra). The va- 
lidity of the scheme was challenged on the ground that it was not formed by the 
State Government but by the Secretary to the Government pursuant to powers 
conferred on him under Rule 23-A of the Madras Government Business Rules.^ 

The Scheme was upheld for these reasons. The Governor makes rules 
under Article 166 (3) for the more convenient 'transaction of business of the 

1. Shamsher Stngh v. State ofPmUab, 1974 SC 2192 (2198-99). 

2. 1980 SC 383 (387). 

3. Shamsher Singh v. Stale of Puniab, 1974 SC 2192 (2199). 

4. (19S3) 2 SCR 225 (237) ; 1935 SC 549 (536). 

5. (1970) 3 SCR 505 (511) : 1970 SC 1102 (llO^. 

6. (1971) Suppl. SCR 46 : 1971 SC 1102. 

7. Shamsher Singh v. Stau of Fmtidh, 1974 SC 2192 (2199)^ 
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Oovernisent of the State. The Governor cannot only allocate the various 
subjects amongst the Ministers but may go further and designate a particular 
official to discharge any particular function. But that could be done on the 
advice of the Council of Ministers. The essenc : of Cabinet System of Govern^ 
ment responsible to the Legislature is that an individual Minister is responsible 
for every action taken or omitted to be taken in his Ministry. In every adminis- 
tration, decisions are taken by the civil servants. The Minister lays down the 
policies. The Council of Ministers settle the major policies. When a Civil 
Servant takes a decision, he does not do it as a delegate of his Minister. He 
does it on behalf of the Government. The officers are limbs of the Government 
and not its delegates. Where functions are entrusted to a Minister and these 
are performed by an official employed in the Ministry’s department, there is in 
law no delegation because constitutionally the act or decision of the official is 
that of the Minister.^ 


L Shanaher Stngh v. State of Pmi/ab, W74 SC 2192X2199). 
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33.1. Legislative power of the President and the Governor — Historical background. 

33.2. Articles 123 and 213. 

33.3 Necessity for issue of Ordinance. 

33.4. Nature of Ordinance making power. 

33.5. Ordinance is Law-Art. 13. 

33.1. Legislative power of the President and the Governors— Historical back- 
ground. 

• 

Neither in England nor in the United States of America does the executive 
enjoy anything like the power to issue ordinances. In India, that power has a 
historical origin and the executive, at all times, has resorted to it freely as and 
when it considered it necessary to do so. One of the larger States in India has 
manifested its addiction to that power by making an over-generous use of it so 
generous indeed, that ordinances which lapsed by efflux of time were renewed 
successively by a chain of kindred creatures, one after another. And, the 
Ordinances embrace everything under the sun, from Prince to pauper and 
crimes to contracts. The Union Government too, passed about 200 Ordi- 
nances between 1960 and 1980, out of which 19 were passed in 1980. 

In the East India Company Act, 1773 under Section 36 the Governor- 
General could promulgate Ordinance. The Indian Council Act, 1861, by 
Section .23, thereof provided that the Governor-General in case of emergency 
may promulgate an Ordinance for the peace and good Government of the 
territories. The Government of India Act, 1915 provided in Section 72 that 
the Governor-General would promulgate Ordinance for the peace and good 
Government The Government of India Act, 1935 by Sections 42, 43, and 45 
conferred power on the Governor-General to promulgate Ordinances and 
Sections 88 and 89 conferred a similar power on the Governor. ^ 

1. JL C. Cooper v. Utdon oflUdla, (1970) 1 SCO 248 (M7). 
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33.3. Af tides 123 and 213. 

Article 123, of the Constitution which confers the power to promulgate 
ordinances, occurs in Chapter III of Part V of the Constitution, called “Legis- 
lative powers of’the President”, It reads thus : 

If at any time, except when both Houses of Parliament are in session, the 
President is satisfied that circumstances exist which render it necessary for him 
to take immediate action, he may promulgate such Ordinances as the circum- 
stances appear to him to require.^ 

An Ordinance promulgated under this Article shall have the same force 
and effect as an Act of Parliament, but every such Ordinance (a) shall be laid 
before both Houses of Parliament and shall cease to operate at the expiration 
of six weeks from the reassembly of Parliament, or, if before the expiration of 
that period resolutions disapproving it are passed by both Houses, upon the 
passing of the second of those resolutions ; and (b) may be withdrawn at any 
time by the President. 

Explanation . — Where the Houses of Parliament are summond to reassem- 
ble on different dates, the period of six weeks shall be reckoned from the later 
of those dates for the purposes of this clause. 

(3) If and so far as an Ordinance under this article makes any provision 
which Parliament would not under this Constitution be competent to enact, it 
shall be void.”* 

Article 213, which occurs in Part VI, Chapter IV, called “Legislative 
Power of the Governor” confers similar power on the Governors of Slates to 
issue ordinances. 

33.3. Necessity for issue of Ordinance. 

It will be noticed that under this Article legislative power is conferred on 
the President exercisable when both Houses of Parliament are not in session. It 
is po.ssible that when neither House of Parliament is in session, a situation may 
arise which needs to be dealt with immediately and for which there is no 
adequate provision in the existing law and emergent legislation may be nece- 
ssary to enable the executive to cope with the situation. What is to be done 
and how is the problem to be solved in such a case ? Both Houses of Parlia- 
ment being in recess, no legislation can be immediately undertaken and if the 
legislation is postponed until the House of Parliament meet damage may be 
eaused to public weal. Article 123 therefore confers powers on the President to 
promulgate a law by issuing an Ordinance to enable the executive to deal with 
the emergent situation which might well include a situation created by a law 
being declared void by a court of law.'* 

The President or the Governor is thus given legislative power to issue an 
Ordinance and since under our constitutional scheme as authoritatively expoun- 
ded hy the Supreme Court in Shamsher Singh v. State of PunJab,*^ the President 
or the Governor cannot act except in accordance with the aid and advice of his 
Council of Ministers ; it is really the executive which is invested with this legis- 
lative power. 

It may appear rather unusual that the power to make laws should have 
bectt eotrusted by the Constitution to the executive, because according to the 

1. Constitution of India, Art. 123 (I). 

* 2. MA/., Art. 123(1) (2) (3). 

3. R. K. Gore v. Union of India, (I9S1) «SOC 675 «M-«87). 

A 1974 SC 2192 
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traditional outfit of a democratic political structure, the legislative pdwer must 
belong exclusively to the elected representatives of the people and vesting it in 
the executive, though responsible to the legislature, would undemocratic, as 
it might enable the executive to abuse this power by securing the passage of an 
ordinary bill without risking a debate in the legislature. “But if we closely 
analyse this provision and consider it in all its aspects” Bhagwati, J. said “it 
does not appear to be so startling, though we may point out even if it were, 
the Court would have to accept it as the expression of the collective will of the 
founding fathers. It may be noted, and this was pointed .out forcibly by 
Or. Ambedkar while replying to the criticism against the introduction of Article 
123 in the Constituent Assembly”.^ 

“My submission to the House” said Ambedkar “is that if is difScult to 
imagine cases where the powers conferred by the ordinary law existing at any 
particular moment may be different to deal with a situation which may sudden- 
ly and immediately arise. What is the executive to do ? The executive has got 
a new situation arisen which it must deal with exhypothesi. It has not got the 
power to deal with that in the existing code of law. The emergency must be 
dealt with, and it seems to me that the only solution is to confer upon the 
President the power to promulgate the law which will enable the executive to 
deal with that particular situation because it cannot resort to the ordinary 
process of law because again exhypothesi the legislature is not in session. 
Therefore, it seems to me that fundamentally there is no objection to the pro- 
visions contained in Art. 123”.® 

Any power to issue Ordinances by the Executive would be consistent with 
free Government only when their control is lodged elsewhere than in the 
Executive who exercise them.® Under the Constitution the President and the 
Governors on their own satisfaction issue Ordinances but the control over the 
exercise of these powers is lodged in the Parliament or the State Legislatures. 

33.4. Nature of Ordinance making Power. 

The legislative power conferred on the President under this Art. 123 is not 
a parallel power of legislation. It is a power exercisable only when both 
Houses of Parliament are not in session and it has been conferred ex necessitate 
in order to enable the executive to meet an emergent situation . Moreover, the 
law made by the President by issuing an Ordinance is of strictly limited du- 
ration. It ceases to operate at the expiration of six weeks from the reassembly 
of Parliament or if before the expiration of the this period, resolutions 
disapproving it are passed by both Houses, upon the passing of the second 
of those resolutions. This also affords the clearest indication that the 
President is invested with this legislative power only in order to enable 
the executive to tide over an emergent situation which may arise whilst the 
Houses of Parliament are not in session. Furthermore, this power to promul- 
gate an Ordinance conferred on the President is coextensive with the power 
of Parliament to make laws and the President cannot issue an Ordinance which 
Parliament cannot enact into a law.‘ It will therefore be seen that legislative 
power has been conferred on the ^executive by the constitution makers for 
necessary purpose and it is hedged in by limitations and conditions. The 
conferment of such power may -appear to be Undemocratic but it is not so, 
because the executive is clearly answerable to the legislature and if the P^si- 
dent, on the aid and advice of the executive, promulgates an Ordinance in 

’ , ! f '' 

1 . R. K.Gargy. UntoH of India, {WD A scans {(SXT), 

2. Constituent Assembly J>ehtaet,yoLl,p, 219. 

3. Youngstown Sheet undTabe Co. v. Anr/fr, 96 Led 1153 (IZOgj. - 
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misuse «r abuse of this power, the legislature can not only pass a resolution 
disapproving the Ordinance but can also pass a vote of no confidence in the 
executive. There is in the theory of constitutional law complete control of the 
legislature over the executive, because if the executive misbehaves or forfeits 
the confidence 6f the legislature, it can be thrown out by the legislature. Of 
course this safeguard against misuse or abuse of power by the executive would 
dwindle in efficacy and value according, as if the legislative control over 
the executive diminishes, and the executive begins to dominate the legislature. 
But nontheless it is a safeguard which protects the vesting of the legislative 
power in the President from the charge of being an undemocratic provision.^ 
Chandrachud, J. in the State of Rajasthan v. Union of India^ said there may be 
situations in which it is imperative to act expeditiously and recourse to the 
parliamentary pocess may, by reason of the delay involved, impair rather than 
strengthen the functioning of democracy. The Constitution has therefore 
provided safetyvalves to meet extraordinary situations. They have an im- 
perious garb and a repressive content but they are designed to save, not destroy, 
democracy. The fault, if any, is not in the making of the Constitution but 
in the working of it”.** 

33.5. Ordinance is law under Art. 13. 

Ordinance has the same force and effect as an Act passed by Parliament 
or the State Legislature. The heading of Chapter III of Part V of the Constitu- 
tion is ‘‘Legislature Powers of the President”. Clause (2) of Article 123 provides 
that an Ordinance promulgated under Art. 123 ‘‘shall have the same force and 
effect as an Act of Parliament”. The only obligation on the Government is to 
lay the Ordinance before both Houses of Parliament and the only distinction 
which the Constitution makes between a law made by the Parliament and an 
Ordinance issued by the President is that whereas the life of a law made by the 
Parliament would depend upon the terms of that law, an ordinance, by reason 
of sub-clause (a) of clause (2), ceases to operate at the expiration of six weeks 
from the reassembly of Parliament, unless resolutions disapproving it are 
passed by both Houses before the expiration of that period.* 

Clause (3) of Article 13 provides that in Article 13, “law” includes, inter 
alia, an Ordinance, unless the context otherwise requires. In view of the fact 
that the context does not otherwise so require, it must follow from the com- 
bined operation of clauses (2) and (3) of Art. 13 that an Ordinances issued by 
the President under Art. 123, which is equated by clause (2) of that Article 
with an Act of Parliament, is subject to the same constraints and limitations 
as the latter. Therefore, whether the legislation is Parliamentary or Presiden- 
tial, that is to say, whether it is law made by the Parliament or an Ordinance 
issued by the President, the limitation on the power is that the fundamental 
rights conferred by Part III cannot be taken away or abridged in the exercise of 
that power. An Ordinance, like a law made by the Parliament, is void to the 
extent of the contravention of that limitation.^ 

The exact equation, for all practical purposes, between a law naade by the 
Parliament and an Ordinance issued by the President is emphasised by yet 


1. R. K. Garg v. Union of India, (1981) 4 SCC 675 (687). 

2. (1978) 1 S<ai 1 ; (1977) 3 SMX 592 : 1977 SC 1361. 
i. A. K Roy V. Union ofindit, 1982 SC 710 (720). 

„4.»/6W..Jp.720. 
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another provision of the Constitution.* Article 367 which supplies a«-clue to 
the “Interpretation” of the Constitution provides by Clause (2) that — 

“Any reference in this Constitution to Acts or laws of or made by 
Parliament, or to Acts or laws of or made by, the Legislature of a 
State, shall be construed as including a reference to -an Ordinance 
made by the President or, to an Ordinance made by a Governor, as the 
case may be.” 

It is clear from this provision, that the Constitution makes no distinction 
in principle between a law made by the legislature and an Ordinance issued by 
the President. Both, equally, are products of the exercise of legislative power 
and therefore, both are equally subject to the limitations which the Constitution 
has placed upon that power. ^ 

Speaking for the majority in R. C. Cooper v. Union of /nfiia,‘> Shah, J. 
said : “The President is under the Constitution not the repository of the 
legislative power of the Union, but with a view to meet extraordinary situations 
demanding immediate enactment of laws, provision is made in the Constitution 
investing the President with power to legislate by promulgating Ordinances”. 
The Constituent Assembly therefore conferred upon the executive the power to 
legislate, not of course intending that the said power should ^ used recklessly 
or by imagining a state of affairs to exist when, in fact, it did not exist ; nor, 
indeed, intending that it should be used mala fide in order to prevent the 
people’s elected representatives from passing, or rejecting a Bill after a free and 
open discussion, which is of the essence of democratic process. Having con- 
ferred upon the executive the power to legislate by Ordinances, if the circum- 
stances were such as to make the exercise of that ^wer necessary, the Consti- 
tuent Assembly subjected that power to the self-same restraints to which a law 
passed by the legislature is subject. That is the compromise which they made 
between the powers of the Government and the liberties of the people. There- 
fore, in face of the provisions to which reference is made. The Supreme Court 
did not accept the ebntention that an Ordinance made by the President was an 
executive and not a legislative act. An ordinance issued by the President or 
the Governor is as much law as an Act passed by -the Parliament and is, 
fortunately and unquestionably, subject to the same inhibitions. In those 
inhibitions lies the safety of the people.^ 

Under the Government of India Act, 1935 the Governor-General hiid 
powers to make Ordinances in case of emergency.* It was held by the Privy 
Council in Emperor v. Benoarilal^ that the emergency which called for imme- 
diate action had to be judged by the Governor-General alone, on promqlgating 
an Ordinance, the Governor-General was not bound as a matter of law to 
expound reason that a State of Emergency did actually exist. 

In Lakhi Narayan v. Proyince of Bihar,'' the Federal Court letyihg dir the 
Privy Council decision held that Section 88 of the Government of India Act, 
1933 showed clearly that it was the Governor and the Governor alone who had 

1. A. K. Bor*- Union oflnita, 1982 SC 710 (720). 

2. IbbL, p. 720. 

3. (1970) 3 SCR 530 (559) : 1970 SC 564 (587). 

4 A. K. Bay v. UtOon of MMn, 1982 'SC 710 (721) ( R. C. Cooper v. Unhn of India, 
1970 SC 564 (587). 
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6. 1945 PC 48 and Magmt Singh v. Emperor, 1931 PC ill. 
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^ mti^fy ]W93(Blf ^ fo tbe existence of circumsU^ces necessitating 
promulgation of an Ordinance and the existence of such necessity was pot a 
justiciable matter which the courts could be called upon to determine by apply- 
ing an objective test. 

Under the Constitution, the President being the constitutional head 
normally acts in all matters including the pomulgation of an Ordinance on the 
advice of his Council of Ministers. The clause relating to the satisfaction was 
composite, the satisfaction relates to existence of circumstances, as well as to 
the necessity to to take immediate action on account of those . circumstances. 

In R. C. Cooper v. Utuon of india,^ it was prged that the determination 
by the President of the existence of the circumstances and the necessity to take 
immediate action on which the satisfaction depended was not declared final. 
The condition of satisfaction of the President was ^purely subjective and the 
Union of India was under no obligation to -disclose the existence of, or to 
justify the circumstances of the necessity to take immediate action. He 
placed relience on the decisions of the Privy Council and of the Federal 
Court. 

For the petitioner it was contended that the decisions of the Judicial 
Committee interpreted a provision -which was in substance different from the 
provision of Article 123 and since the status of the President under the Cons- 
titution qua the Parliament was not the same as the Constitutional status of the 
Governor- General under the Government of India Act, 1935, those decisions 
had no bearing on the interpretation of Article 123. 

The Ordinance 8 of 1969 had been repealed by Act 22 of 1969 and the 
question of its validity became academic and the Supreme Court felt no need 
to express any opinion on the extent of the jurisdiction of the court to examine 
whether the condition relating to satisfaction of the President had been 
fulfilled.^ 

Ray, J., however, held that : “The power under Article 123 relates to 
policy and to an emergency when immediate action is considered necessary and 
if an objective test is applied the satisfaction of the President contemplated in 
Article 123 will be shorn of the power of the President himself and as 
President will be acting on the advice of Ministers it may lead to disclosure 
of facts which under Article 75 (4) were not to be disclosed, For these 
reasons it must be held that the satisfaction of the President is subjective.”* 

In S. K. G. Sugar Ltd. v. State of Bihar* Sarkaria, J. speaking for the 
Court said : “It is well settled that the necessity of immediate action and of 
promulgating an ordinance is a matter purely for the subjective satisfaction of 
the Governor. He is the sole Judge as to the existence of the circumstances 
necessitating the making of an Ordinance. His satisfaction is not a justicable 
matter. It cannot be questioned on ground of error of judgment or otherwise, 
in court.” 

The Constitution (Thirty-Eighth Amendment) Act, 1975 amended Articles 

1. 1970 SCR 531 : 1970 SC 564. 

2. R. C. Cooper v. Union of India, (1970) 1 SCC 248 (277). 

3. lbld.„p.m. 

• 4. 1974 SC 1533. 



f40 


theCeiutiMhittfhlilUt 

m Md^with retrospactlve effect Afl6Si^>^^|^‘toMowing clause ( 4 ) 

“Notwithstanding anything in this Conatitati<m, the satisfy » 
the President or Governor, mentioned in clause (I) soall be final and 
elusive and shall not be questioned in any court on any ground’^ 

The Constitution (Forty-Fourth Amendment) Act, 1978 omitted clause C4) 
inserted by the Constitution (Thirty-Eight Amendment) Act, J975.» ^ ^ 

The effect of the Amendment is that the question whether the satisfaction 
of the President or of the Governor to issue an ordinance wis justihcable or 
not, will again have to be decided by the Supreme Court. 


I. Obiter. After the 
become nmely academic. 


coming into force of the Article 


3 of 1969 the qiiestfon had 




Extent ol Executive P ower of the Union and of State 


SYNOPSIS 

34.1. Extent of executive power. 

34.2. Scope of Articles 73 and 162. 

3t.3. Power to issue Rules under Art. 162. 

34.4. Policy of Government — Liable to be changed. 

34.1. Extent of executive power. 

Art. 73 of the Constitution relates to the executive powers of the Union 
while me corresponding provision in regard to the executive power of a State is 
contained in Art. 162. This Article 162 lays down : 

“Subject to the provision of the Constitution, the executive power of a 
State shall extend to the matters with respect to which the Legislature of the 
State has power to make laws. 

Provided that in any matter with respect to which the Legislature of a 
State and Parliament have power to make laws, the executive power of the 
State shall be subject to, and limited by. the executive power expressly conferred 
by this Constitution or by any law made by Parliament upon the Union or 
authorities thereof. 

Thus under this Article the executive authority of the State is exclusive 
in respect to matters enumerated in list II of Seventh Schedule. The authority 
also extends to the Concurrent List except as provided in the Constitution itse If 
or in any law passed by the Parliament. 

Similarly Art. 73 provides that the executive power of the Union shall 
extend to matters with respect to which the Parliament has power to make 
laws and to the exercise of such rights, authority and jurisdiction as are exercis- 
'able by the Government of India by virtue of any treaty or agreement. The 
proviso engrafted on Clause (1) further lays down that although with regard 
to the matter in the concurrent List the executive authority should ordinarily 
be left to the State it would be open to the Parliament to provide that in 
exceptiohal cases the executive power of the Union shall extend to thise matters 
ais&.^ 


1.* Ram Jttwaya v. State of Pimfob, 1955 SC 549 (554). 
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34.2. Scope of Articles 73 and 162. • 

Neither of these Articles contain any defin ition as to what the executive 
function was and what activities would legitimately come ^within its scope. 
They are concerned primarily with the distribution of executive power between 
the Union on the one hand and the States on the other. They do not mean 
that it is only when the Parliament or the State legislature has legislated certain 
items appertaining to their respective lists, that the Union or the State execu- 
tive, as the case may be can proceed to function in respect to them.* On the 
other hand the language of Article 162 clearly indicates that the powers of the 
State executive extend to matters upon which the State legislature is competent 
to legislate and are not confined to matters over which the legi^ation has been 
passed already. The same principle underlies Article 73 of the Constitution.^ 

Specific legislation may indeed be necessary if the government requires 
certain powers in addition to what they possess under ordinary law in order to 
carry on the particular trade or business. Thus when it is necessasy to encroach 
upon private rights in order to enable the Government to carry on their 
business a specific legislation sanctioning such course would have to be passed.^* 

34.3. Power to issue Rule under Art. 162. 

These Articles do not confer any power on the Central Government or 
the State Government to issue rules thereunder. As a matter of fact wherever 
the Constitution envisages issue of rules 'ir has so provided in specific terms. 
We may for example, refer to Article 309- the proviso to which lays down in 
specific terms that the President or the Governor of a State may make rules 
regulating the recruitment and the conditions of service of persons appointed 
to services and posts under the Union or the State, Article 162 does not confer 
any power on the State Government to frame rules and it only indicates the 
scope of the executive power of the State. Of course, under such executive 
power, the State can give administrative instructions to its servants how to act 
in certain circumstances ; but that will not make such instructions statutory 
rules which are justiciable in certain circumstances, ^n order that such execu- 
tive instructions have the force of statutory rules it must be shown that 
they have been issued either under the authority conferred on the State 
Government by some statute or under some provision of the Constitution pro- 
viding therefor. 

The observations in Ram Jawaya Kapur's* must be read in the light 
of the facts of the case. The executive action which was upheld in that case 
was, it is true, not supported by legislatio n, but it did not operate to the pre- 
judice of any citizen. In the State of Punjab prior to 1950 the text books used 
in recognized schools were prepared by private publishers and they were sub- 
mitted for approval of the Government. In 1950 the State Government pub- 
lished text books in certain subjects, and in other subjects the State Govern- 
ment approved text books submitted by publishers and authors. In 1952 a noti- 
fication was issued by the GoverAment inviting only “authors’* to submit text 
books for approval by the Govecoment. Under agreements with the authors 
and others thd copyright in the text books vested absolutely in the State and 
the anthors and others received royalty on the sale of those text books. The 

1. Ran Jatraya v. State of Pwdab, 1955 SC 549 (554). 

2. Ibid., p. 55^ 

3. Ibid., p. 557. 

4. (1955) 2 sat 225 : 1955 SC 549. 
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petitiondl's — a firm carrying on the business of preparing, printing, publishing 
and selling text books— then moved the Supreme Court under Art. 32 of the 
Constitution praying for writs of mandamus directing the Punjab Government 
to withdraw the notifications of 1950 and 1952 on the ground that they 
contravened the fundamental rights of the petitioners guaranteed under the 
Constitution ^ 

It was contended in support of the petition that without legislative autho- 
rity the Government of the State could not enter the business of printing, 
publishing and selling text books. The Court held that by the action of the 
Government no rights of the petitioners were infringed, since a mere chance or 
prospect of having particular customers cannot be said to be a right to property 
or to any interest or undertaking. It is clear that the State had merely entered 
upon a trading venture. By entering into competition with the .citizens, it did 
not infringe (heir rights. Viewed in the light of these facts the observations 
relied upon do not support the contention that the State or its officers may in 
exercise of executive authority infringe the rights of the citizens merely because 
the Legislature of the State has the power to legislate in ^regard to the subject 
on which the executive order is issued.^ 

A question very similar to that in Ram Jawaya’s case did arise for consi- 
deration before a Full Bench of the Allahabad High Court in ‘Motilal v. Gort. 
of the State of Uttar PraJesh.^ The point canvassed there was whether the 
Government of a State has power under the Constitution to carry on the trade 
or business of running a bus service in the absence of a -legislative enactment 
authorising the State Government to do so. Different views were expressed by 
different Judges on this question.^ 

Chief Justice Malik was of opinion that in a written Constitution like ours 
the executive power may be such as is given to the executive or is implied, 
ancillary or inherent. It must include all powers that may be needed to carry 
into effect the aims and objects of the Constitution. It must mean more than 
merely executing the laws. According to the Chief Justice the State has a right 
to hold and manage its own property and carry on such trade or business as a 
citizen has the right to carry on, so long as such activity does not encroach 
upon the rights of others or is not contrary to law. The running of a 
transport business therefore was not 'per se' outside the ambit of the executive 
authority of the State.® 

Sapru, J. held that the power to run a Government bus service was inci- 
dental to the power of acquiring property which was expressly conferred by 
Article 298 of the Constitution. Mootham and Wanchoo, JJ. who delivered a 
common judgment, were also of opinion that there was no need for a specific 
legislative enactment to enable a State Government to run a bus service. In 
the opinion of these learned Judges an act would be within the executive power 
of the State if it is not an act which has been assigned by the Constitution 
of India to other authorities or bodies and is not contrary to the provisions 
of any law and does not encroach upon the legal rights of any member of the 
. public.* 


1. Stale o/M. P. v. Bharat Singh, 1967 SC 1170 (1174), 

2. State ofM. P- v. Bharat Singh, 1967 SC 1170 (1174). 

3. 1951 SC 257. 

*4. Ram Jawaya v. Slate of Punjab, 1955 SC 548 (555). 

5. ibid., p. 555. 

6. * Ram Jawaya Kapoor v. State ^Puafab, 1955 SC 549:(5J5), 
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Agarwaia, J. dissented from the majority view and held that the State 
Government had no power to run a bus service in the absence of an Act of the 
legislature authorising the State to do so. The opinion of Agarwal, J. undoub- 
tedly is too narrow and unsupportable. 

34 . 4 . Policy of Government— Liable to be changed. 

The executive power of the Union of India, or of the States when it is not 
trammelled by any statute or rule, is wide and pursuant to its power, it can 
make executive policy. A policy once formulated is not good for ever, it is 
perfectly within the competence of the Union of India or the State to change it 
rechange it, adjust it and readjust it according to the compulsions of circum- 
stances and imperatives of national considerations. There is no bar to its 
changing the policy formulated in particular year if there are good and weighty 
reasons for doing so. The courts cannot suggest that a new policy should be 
made mere because of the lapse of time, or to suggest the manner in which 
such a policy should be shaped. It is entirely within the reasonable discretion 
of the Government. It may stick to the earlier policy or give it up. But one 
imperative of the Constitution implicit in Art. 14 is that if it does change its 
policy, it must do so fairly and should not give the impression that it is acting 
by any ulterior criteria or arbitrarily. This object is achieved if the new policy, 
assuming Government wants to frame a new policy, is made the same way in 
which the 1964 policy was made and not only made but made known. ^ 


1. Rwn Jmmya Ki^oor v. State e/Fudab, 1935 SC 549. 
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35.1. Executive power—exercise of—Limitatioa on exercise of. 

35.2. Nature of executive power. 

35.3. Executive power not arbitrary—RuIe of law. 

35.1. Executive power—exercise of {limitation of exercise of ) 

All the powers exercised by the executive are subject to the principle that 
the exercise of governmental authority directly affecting individual interest 
must rest on legitimate foundations.^ 

In R. V. Commr. of Customs A Excise^* Lord Parker, CJ said : “I con* 
fess for my part an alarming basis, that the word of a Minister is outweighing, 
the law of the land.” 

In Eatick v. Carrington^ said Camden, CJ ; “With respect to the argu- 
ment of state necessity or a distinction which has been aimed at between state 
offences and others, the common law does not understand that kind of reason* 
ing, nor do our books take notice of any such distinction.” Lord Camden, CJ 
was probably concerned to prevent the intrusion into English law of “reason of 
state” {raison d'etat ) which was cbaracterstic of continental despotism. If 
this is correct he was certainly successful ; “rei^n of state” has not effected 
an entry into English law. Within a few years, in R. v. Stration* Lord Mans- 
field, Q had to try a case arising out of a coup d'eate in Madras, where the 
Governor had been imprisoned by his own Council. Members of the Council 
were subsequently put on trial in England and they argued that they had acted 
under the stress of necessity. In charging the jury, l^rd Mansfield said : “To 
amount to a justification, there must appear imminent danger to the government 
and individual the mischief must be extreme, and such as would not admit a 

* 1. SHtkk V. Carrington, (1763) 16 State Tr. 1029 (1068). 

9. (1970)1 AUER 1068. 

I (1765)19 State Tr. 1029 (1073). ' 

4. (1779) 21 State Tr. 1049. 



746 


The Constitution of India 


35.3. 


possibility of waitiag for a legsl remedy ; tfiat the safety of the govemmeot 
must well warrant the experiment.** The defendants were in fact convicted.^ 

35.2. Nature of executive power ' 

The people govern themselves through their representatives, and the 
oflb;ial agencies of the executive Government possess only such powers as have 
been conferred upon them by the people. There is distribution of powers be- 
ween the three organs of the State — legislative, executive and judicial each organ 
having some check direct or indirect on the other ; and then there is the rule of 
law which includes judicial review of arbitrary executive actions. As pointed 
out by Diceyi* in his ‘^Introduction to the study of the law of the^ Constitution', 
the expression ‘rule of law’ has three meanings, or may be regarded from three 
different points of view. ‘It means in the first place, the absolute supremacy 
or predominance of regular law as opptMed to tte icfiuence of arbitrary power, 
and excludes the existence of arbitrariness, of prerogative or even of wide 
discretionary authority on the part of the government. Dicey points out ' ‘In 
almost every continental community the executive exercises far wider discre- 
tionary authority in the matter of arrest, of temporary imprisonment, of 
expulsion from its territory, and the like, than is either legally claimed or in 
fact exerted by the government in England; and a study of European politics 
now and again reminds English readers that where-ever there is discretion there 
is room for arbitrariness, and that in a republic no less than under a monarchy 
discretionary authority on the part of the government must mean insecurity 
for legal freedom on the part of its subjects’.* 

We have adopted under our Constitution not the continental system but 
the British system under which the rule of law prevails. Every act done by 
the Government or by its officers must, if it is to operate to the prejudice of 
any person be supported by some legislative authority. 

35.3. Executive Power — not arbitrary — Rule of law 

In Chief Settlement Commissioner, Rehabilitation Department, Punjab v. 
Om Prakash* a Division Bench of the Supreme Court observed ; “In our 
constitutional system, the central and most characteristic feature is the concept 
of the rule of law which means, in the present context, the authority of the 
law courts to test all administrative action by the standard of legality. The 
administrative or executive action that does not meet the standard will be set 
aside if the aggrieved person brings the approriate action in the competent 
court”. 

One of the essential attributes of the rule of law is that the executive 
action to the prejudice or the detrimental to the right of an individual must 
have the sanction of some law. This principle has now been well settled in a 
chain of authorities of the Supreme Court.* 

In the case of Rai Sabeb Sam Jawaya Kapur v. State of FurifOb,* Muker- 
jea. J. speaking for the constitution Bench observed “Specific Ic^lation may 
indeed be necessary if the fovernmept require certain powers m addition to 

1. Halsbury’s : Laws of Baglaad, 4th Edn. p. 525. 

2. Dicey : IturoOnptlim tf tlfe Study of the ixm of the CoastUution, WNh Bdn p. 188. 

3. A. D. Af., Jabalpur v. 5. Shukla. 1974 SC 1 207 (1262). 

4. 1969SC33(68):(1968)3$CRfi55;4<iD«M. /aMp|irv.&«taMitrl9M SC 1207. 
(1262). 

5. A. D. M. Jabtdpur v. S. Shukta, t976 SC 1207 (1202)., 

6. (19SS) 2 SCR 223: 1955 SC 540. 
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what they (tosaess under ordinary law, in order to carry on the particular trade 
or business. Thus when it is necessary to encroach upon private rights in order 
to enable to govemoaent to carry on their business, a specific legislation sanc- 
tioning such course have to be passed.” 

In BennetfColeman and Co. v. Union of India'^ Ray, J, speaking for the 
majority of the Constitution Bench relied upon State of M. P. v. Thakur 
Bharat Singh* and Mis. Ibrahim and Co.* cases and observed ; “Executive 
action which is unconstitutional is not immune during the proclamation of 
emergency. During the^ proclamation of emergency Article 19 is suspended. 
But it would not authorise the taking of detrimental executive action during the 
emergency a&cting the fundamental rights in Article 19 with-out any legislative 
authority or in purported exercise of power conferred by any pre-emergency law 
which was invalid when enacted”. 

In Shree Meenakshi Mills Ltd. v. Union of India* the Supreme Court 
dealt with 'Petitions challenging the validity of the fixation of price of cotton 
yarns under an executive order. Objection was raised to the maintainability of 
the petitions on the score of proclamation of emergency. This objection was 
repelled and reliance was placed on the decision of the Court in the case of 
Bennett Coleman and Co. (supra). 

In Naraindas Indurkhya v. The Slate of Madhya Pradesh* the Constitution 
Bench of the Supreme Court in which Ray C, J., Khanna and Bhagwati, JJ 
where parties placed reliance on the decisions in the cases of Bam Jawaya 
Kapur f Thakur Bharati Singh'' and Bennett Coleman Co.* 

These authorities clearly high light the principle that executive authorities 
cannot under the rule of law take any action to the prejudice of an individual 
unless such action is authorised by law. A fortiori it would follow that under 
the rule of law it is not permissible to deprive a person of his life or personal 
liberty without the authority of law. 

It may be appropriate at this stage to refer to other cases in which stress 
has been laid on rule of law by the Supreme Court. 

In District Collector of Hyderabad v. Mjs Ibrahim and Co.^ the respond- 
ents who were recognized dealers in sugar were prevented by an executive 
order from carrying on the business. The question which actually arose for 
deoisiott before the Supreme Court was whether the said order was pro- 
tected under Articles 358 and 359 because of the declaration of state of emer- 
gency by the President. Shah, J. speaking for a Bench of six Judges of the 
Court observed : “But the executive order immune from attack is only that 
order which the State was comf^tent, but for the provisions ' contained in 
Article 19 to make. Executive action of the State Government which is other- 
wise invalid is not immune from attack, merely because a proclamation of 
emergency is in operation when it is taken. Since the order of the State 
Government was plainly contrary to the Statutory provisions contained in the 
An(Uira Pradesh Sugar Dealers Licensing Order and the Sugar Control Order, it 

1. 1975' SC 106. 

2. 1967 SC 1170. 

3. 1970 SC 1273. 

4. 1974 SC 366. 

5. 1974 SC 1232. 

6. 19SSSCS49. 

, 7. 1953 SC 1170. 

t. 1973 SC 106. 

(1970) 3 SCR 498 : 1970 SC 1275. 
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was not protected under Article 358 of the Coostitotioa. Nor had it the pro. 
tectioo Article 359." * 

Waochoo, J. in the case of Director of Rationtr^ and Distribution v. The 
Corporation of Calcutta^ stated that in our country the rule of law prevails and 
our Constitution has guaranteed it by the provisions contained in Part III there- 
of as well as other provisions in other parts ” S. K. Dm, J. speaking for the 
Constitution Bench of the Supreme Court deprecated action taken by the State 
and its oSBcers on the ground that it was destructive of the basic principle of 
the rule of law.* 

In (7. Sadanandan v. State of Kerala* Gajendragadkar, C. J. speaking for 
the Constitution Bench observed that the paramount requiremept of the Con- 
stitution was that even during emergency the freedom of Indian citizens would 
not be taken away without the existence of justifying necessity specified by the 
Etefence of India Rules. 

In S.G. Jaisinghanl v. Union of India.* Gajendragadkar, C J. speaking for 
the Constitution Bench of the Supreme Court observed as under : “In this con- 
text it is important to emphasise that the absence of arbitrary power is the first 
essential of the rule of law upon which our whole constitutional system is 
based. In a system governmed by Rule of law, discretion, when conferred upon 
executive authorities, must be confined within clearly defined limits. The rule 
of law from this point of view means that decisions should be made by the 
application of known principles and rules and, in general, such decisions should 
be predictable and the citizen should know where he is. If a decision is taken 
without any principle or without any rule ft is unpredictable and such a decision 
is the antithesis of a decision taken in accordance with the rules of law. ‘Law 
has reached its finest moments’, stated Douglas, J. in United States v. Wunder- 
lich,* when it has freed man from the unlimited discretion of some ruler. 
Where discretion is absolute, man has always suffered’. It is in this sense that 
the rule of law may be said to be sworn enemy of caprice’ Discretion, as Lord 
Mansfield stated it in classic terma in the case of John Wilkes,* means sound 
discretion guided by law. It must be governed by rule, not by humour; it must 
not be arbitrary, vague and fanciful. 

In the case of Shrimati Indira Nehru Gandhi v. Shri Raj Naratn’’ both 
Ray, C. J. and Chandrachud, J. laid stress on the rule of law in our constitu- 
tional scheme. 

It would not, be correct to consider rule of law as a vague or nebulous 
concept because of its description as an unruly horse by Ivor Jennings. Indeed, 
according to Jennings, the rule of law demands in the first place that the powers 
of the Executive should not only be derived from law, but that they should be 
limited by law. Whatever might be the position in peripheral cases, there are 
certain aspects which constitute the very essence of the rule of law. Absence of 
arbitrariness and the need of the authority of law for official acts affecting pre- 
judicially ri^ts of individuals is one of those aspects. The power of the courts 
to grant relief against arbitrariness or absence of authority of law in the matter 

1. (1961) 1 SCR 158 : 1930 SC 1335. 

2. Btshaa Das v. State offwdab, (1962) 2 SCR 69 : 1961 SC 1570. 

3. (1966) 3 SCR 590 ; 1966 SC 1925. 

4. (1967) 2 SCR 703 : 1967 SC 1427. 

3. (1951) 342 US 98. 

6. (1970) 4 BufT 2528 (2539). 

7. (1975) Supple. SCC 1 .* 1975 SC 2299. 
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of ths Ubsrty of ths subject may now well be taken to be a normal feature of 
the rut* of law. To quote from Halsbury’s Laws of England,^ the so-called 
liberties of the subject are really implications drawn from the two principles 
that the subject may say or do what he pleases, provided he does not transgress 
substantive law, or infringe the legal rights of others, whereas public authorities 
(including the Crown) may do nothing but what they authorised to do by some 
rule of common law or statute. The essence of rule of law, according to Prof. 
Goodhart, is that public officers are governed by law, which limits their powers. 
It means government under law — the supremacy of law over the Government, as 
distinct from Government by law — the mere supremacy of law in society gener- 
ally-which would apply also to totalitarian states.^ 

S. R. Das, C. J. speaking on behalf of the Court, observed ; “As said 
by Lord Atkin in Eshugbayi Eleko's case® the executive can only act in pursu- 
ance of the powers given to it by law and it cannot interfere with the liberty, 
and rights of the subject except on the condition that it can support the legality 
of its action before the Court.” 


1. llilrd Edition Vol. 7, para 416. 

2. See Philips : Constitutional and Administratlite Law p. 42 ; A. D. M. JtA^ur v. 
3. 1976 SC 1207 (1263). 

3. 1931 PC 248 : il. O. Af. Jabalpur v. S. Sbukla, 1976 SC 1207 <133S)t ' 
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36.1. Executive power to borrow. 

36.1. Executive power to borrow 

The executive power of the Union extends to borrowing upon the security 
of the Consolidated fund of India within such limits, if any, as may from time 
to time be fixed by Parliament by law and to the giving of guarantees within 
suclt limits, if any, as may be so fixed. ^ 

Subject to the provisions of this article, the executive power of a State 
extends to borrowing within the territory of India upon the security of the 
Consolidated Fund of the State within such limits, if any, as may from time to 
time be fixed by the Legislature of such State by law and to the giving of 
guarantees within such limits, if any, ^ may be so fixed. 

The Government of India may, subject to such conditions as may be laid 
down by or under any law made by Parliament, make loans to any State or, so 
long as any limits fixed under Article 292 are not exceeded, give guarantees in 
respect of loans raised by any State, and any sums reguired for the purpose of 
maiking such loans shall be charged on the Consolidated Fund of India.* 

A State may not without the consent of the Government of India raise 
any loan if there is still outstanding any part of a loan which 1^ been made to 
the State by the Government of India' or by its predecessor, Government, or 
in respect of which a guarantee has been given by the Government of India or 
by its predecessor Government. 

A consent may be granted subject to such constitution if any, as the 
Government of India may think fit to impose. . 

1 . CotutUutUm of buBa, Art 292. 

1 IMt,A«.293i 
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The Parliament has the power to enact laws in respect of ‘‘Public debt of 
the Union” under Entry 35 Union List Seventh Schedule. The State Legislature 
has a similar ppwer in resect of “Public debt of the State under Entry 43 of 
the State List. 

The power to ‘borrow’ includes the raising of money by the grant of 
annuities and the word loan will be construed accordingly. ^ 

“Guarantee” includes any obligaton undertaken before the commence- 
ment of the Constitution to make payments in the event of the profits of an 
undertaking falling short of a specified amount.^ 


1. CimlitethH of ImBa, Art. 366 (4). 
2! /Mf.. Art. 366 (13)- 
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to States 


SYNOPSIS 

37.1. Union to give directions to State Government. 

37 2. Control of the Union over States in certain cases. 

37.3. Scope of Article 2S6 and 237. 

37.4. Article 237 (4). 

37.3. Power of the Union to confer powers etc. on the State in certain cases. 

37.6. No distinction between powers^of President and the powers of the Union. 

37.7. Power to the States to entrust functions to the Union. 

# 

37.1. Union to give directions to State Government. 

The executive power of every state shall be so exercised as to ensure 
compliance with the laws made by Parliament and any existing laws which 
apply in that State, and the executive power of the Union shall extend to the 
giving of such directions to a State as may appear to the Government of India 
to be neccessary for that purpose. 

37.2. Control of the Union over States in certain cases. 

The executive power of every State shall be so exercised as not to impede 
or prejudice the exercise of the executive power of the Union, and the 
executive power of the Union shall extend to the giving of such directions 
to a State as may appear to the Government of India to be .Necessary for that 
purpose.^ 

The executive power of the Union shall also extend ’to the giving of 
directions to a State as to the donstniction and maintenance of means of 
communication declared in the direction to be of national or military 
importance 

Provided that nothing in this clause shall be taken as restricting the 
power of Parliament to declare highways or waterways to be national highways 
or national waterways or the power of tlm Union with respect to the highways 


1. ConsttualoH of fadite. Art 256. 

1 lbid.,Ast251Cli. 

3. l»M,^257(3)Pravlse. 
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or waterways so dMlared or the power of the Union to construct and maintain 
means of communication as part of its functions with respect to naval, military 
and air force work.i 

The extcutive power of the Union shall also extend to the giving of 
directions to a State as to the measures to be taken for the protection of the 
railways within the State. ^ 

Wherein carrying out any direction given to a State under clause (2) as 
to the construction or maintenance of any means of communication or under 
clause (3) as to the measures to be taken for the protection of any railway, 
costs have been incurred in excess of those which would have been incurred in 
the discharge of the normal duties of the State if such direction had not been 
given, there shall be paid by the Government of India to the State such sum as 
may be agreed, or, in default of agreement, as may be determined by an arbi- 
trator appointed by the Chief Justice of India, in respect of the extra costs so 
incurred by the State. ^ 

Article 256 clearly ‘defines the limits within which -the executive 
power of Parliament may exist and the directions contemplated by Article 256 
can be given , to the States only within the limited sphere as prescribed by 
Article 256 i. e., in relation to existing laws made by Parliament and those laws 
which applies in the States.'* 

Article 257 contains a note of warning and caution to both the Union 
and the States against functioning in such a way as to impede or prejudice 
exercise of the executive power of the Union. Article 257 contains a. further 
restriction on the Government of India in that the power has to be exercised 
only for the purposes mentioned in Articles 256 and 257.* 

37.3. Scope of Articles 256 and 257. 

In State of Rajasthan v. Union of India,'^ the Central Government issued 
directions to the Governors of various States to dissolve the State Legislatures. 
The validity of these directions was challenged. Beg, C. J„ upheld the validity 
on the ground : “Article 257 (1) imposes a wider obligation upon a State to 
exercise its powers in such a way as not to impede the exercise of executive 
power of the Union which would appear from Article 73 of the Constitution 
read with Article 248 may cover even a subject on which there is no existing 
law but on which some legislation by Parliament is possible. Although the 
constitution itself does not lay down specifically when the power of dissolution 
should exercised by the Governor on the advice of a Council of Ministers 
in the State, yet if a direction on that matter was properly given by the Union 
Government, to a State Government, there is a duty to carry it out. The time 
for the dissolution of a State Assembly is not covered by any specific provision 
of the Constitution or any law made on the subject. It is possible, however, for 
the Union Government, in exercise of its residuary executive power to consider 
it a fit subject for the issue of an appropriate directions wheii it considers that 
the political solution in the country is such that a fresh election is necessa^ 
in the interest of political stability or to establish the confidence of the people in 
the Government of a State.’’^ 

1. Constitution of India, Art. 257 (Proviso). 

X IW., Art. 257 (3). 

3. /Mtf.. Art 257 (4). 

State ofBoiostkan v. Union of India, 1977 SC 1361 (1433). 

• S. aU., 1433. 

«. /Md.,p. 1384. 

•7. iM.p.1433. 



754 


The Constitution of India 


37.5. 


Fazal Ali, J. did not subscribe to the view of thb Chief Justice. * In bis 
opinion the letter did not amount to a direction as contemplated by Articles 2S6 
and 257 of the Constitution and could not be binding on the Chief Ministers 
as it pertained purely to the State concerned, ‘namely giving of the advice to the 
Governors for dissolution of the Assembly. ‘The Chief Minister’, Fazal 
Ali, J. said “as the head of the Council of Ministers in the State has the 
undoubted discretion to advise the Governor to dissolve the Assembly if a 
particular situation demands such a step. The Chief Minister is the best judge 
to assess the circumstances under which such an advice should be given to the 
Governor. The Central Government cannot interfeie with this executive power 
of the State Government by giving directions under Articles 256 and 257 of the 
Constitution because the dissolution of the Assembly by the Goverfior is purely 
a matter concerning the State and does not fall within the four corners of either 
Arts. 226 or 257 of the constitution.^ 

While enacting Article 248 of the Constitution the founding fathers trusted 
the Parliament, the representatives of the people and gave the Parliament to 
have exclusive power to make any law with respect to any 'matter not enumera- 
ted in the Concurrent List or State List. The marginal note of Article 248 is 
residuary powers of legislation. Though Articles 73 and 162 are woided in 
wide term but it is submitted that the constitution did not intend to give 
residuary powers to executive. If the executive is to act in respect of 
matters not enumerated in List II or List 111, there would be an end of 
democracy. 

It is submitted that the Article 248 will not be attracted as was held by 
Beg, C.J. The executive cannot give directions in regard to the dissolution of a 
legislature. 

37.4. Articte’257 (4). 

Article 257 provides for control of the Union over the States in certain 
cases. Under clause (2) thereof the'executive power of the Union also extends 
to the giving of directions to a State as to the construction and maintenance of 
means of communication declared in the direction to be of national or military 
importance. Under clause (4) where such directions are given and “costs have 
been incurred in excess of those which would have been incurred in the dis- 
charge of the normal duties of the State if such directions had not been given” 
the Government of India must pay to the State such sum as may be agreed, or, 
in default of agreement, as may be determined by an arbitrator appointed by 
the Chief Justice of India, in respect of the extra costs so incurred by the State. 

37.5. Power of the Union to confer powers etc. on State in certain cases. 

Notwithstanding anything in the Constitution, the President may, with 
the consent of the Government of a State, entrust either conditio nal ly or uncon- 
ditionally to that Government or to its officers functions in relation to any 
matter to which the executive power of the Union extends. 

A law made by Parliament whieh applies in any State may, notwithstand- 
ing that it relates to a matter with respect to which the Legislature of the State 
has no power to make laws, confer powers and impose duties, or authorise the 
conferring of powers and the imposition of duties, upon the ,.Stat8 < 01 : officers 
and authorities thereof. 

Where by virtue of this article powers and duties have been conferred or 
imposed upon a State or officers or authorities thereof, there ■!»«»» be paid by 

1. 5/«r« tf/Jta/of/AoM v. e//iN<fai, 1977 SC 13<1 (1433). J 
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the Odvernment of India to the State such sum as may be agreed, or, in default 
of agreement, as may be determined by an arbitrator appointed by the Chief 
Justice of India, in respect of any extra costs of administration incurred by the 
State in connection with the exercise of those powers and duties. 1 

37.6. No distinction between powers of President and the powers of the Union 

The Supreme Court in Jayantlal Amritlal Shodan v. F. H. Rana,^ con- 
sidered the validity of a notification issued by the President under Article 258 
(1) of the Constitution entrusting with the consent of Government of Bombay 
to the Commissioners of Divisions in the State of . Bombay .*the -functions 
of the Central Government under the Land Acquisition Act .in relation to 
the acquisition of land for the purposes of the Union within "the territorial 
jurisdiction of the Commissioners. The notification issued by the President 
was dated 24 July, 1959. The Commissioner of Baroda Division, State of 
Gujarat by notification published on 1 September, 1960, exercising functions 
under the notification issued by the President notified under Section 4 (1) of the 
Land Acquisition Act that certain land belonging to the appellant was needed 
for a public purpose. On 1 May, 1960 under the Bombay Reorganisation Act 
1960 two States were carved out viz., Maharashtra and Gujarat. The appelU 
ant contended that the notification issued by the President under Article 258 (I) 
was ineffective without the consent of the Government of the newly formed 
State of Gujarat. 

The Supreme Court held that Article 258 empowered the President to 
entrust to the State the ^functions which were vested in the Union and which 
were exercisable by the President on behalf of the Union and further went on 
to say that Article 258 did not authorise the President to entrust such power 
as were expressly vested in the President by the Constitution and did not fall 
within the ambit of Article 258. The ratio in Jayanti Lai Amratlal Shadhan 
V. F. N. Ram casc^ was confined to the powers of the President which could 
be conferred on States under Article 258. The effect of Article 258 was to 
make a blanket provision enabling the President to exercise the power which 
legislature could exercise by legislation to entrust functions to the -officers to be 
specified in that behalf by 4he President. In that case a distinction was made 
between the executive function of the Union and the executive function of the 
President. This view was not accepted by the Supreme Court in Shamsher 
Singh v. State of Punjab.* 

Whether the function exercised by the President are functions of the 
Union or the function of the President, they have equally to be exercised with 
the aid and advice of the Council of Ministers and the same is true of the func- 
tions of the Governor except those which he has to exercise in his discretion. 
Same observations made in Jayanti Lai's case were accepted in Sardari Lai's 
case.® The latter case was over ruled by the Supreme Court in Shamsher Singh 
v. State of Punjab (supra). Jayanti Lai's case also does not lay down the 
correct law. 

37 . 7 . Power of the States to entrust functions to the Union 

Notwithstanding anything in the Constitution, the Governor of a State 
may, with the consent of the Government of India, entrust either conditionally 
or unconditionally to that Government or to its officers functions in relation to 
any matter to which the executive power of the State extends. 

1. Constitution of India, Art. p. 2S8. 

2. (1964) 5 SCR 294 : 1964 SC 648. 

3. 1964SC 648: (1964)3 SCR 294. 

4. 1974 SC 2192 : Makkan Sinfk v. State of Puniob, 1964 SC 381. 

5. Sardari Ltd v. Union of India, 1971 SC 1347 : (1971) 3 SC^R 461 : (1971) 1 SCC 411. 

^ Constitution of India, Art.258-A. 
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SYNOPSIS 

38.1. Executive power— to cany on Trade. 

38.2. Government trading not governmental purpose. 

38.3. Trade with Government— Subject to Part III. 

38 4. Inviting tenders. 

38.5. Citizens have no right to trade with Government. 

38.6. Trading by Government — Principles. 

38.7. Black-listing. 

38 . 1 . Executive power — to carry on trade. 

Tbe executive power of the Uoion and of each State shall extend, subject 
to any law made by the appropriate legislature, to the grant, sale deposition or 
mortgage of any property held for the purposes of the Union or of such State, 
as the case may be and to the purchase or acquisitioit of property for those 
purposes respectively, and to the making of contracts. 

All property acquired for the purposes of the Union or of a State shall 
vest in the Union or in such State as the case may be. 

The Constitution of India was amended in 1956 and the amended Art. 298 
is given below ; 

The executive power of the Union and of each State shall extend to the 
carrying on of any trade or business and to the acquisition, holding and dispo- 
sal of property and the making of contracts for any purpose : 

Provided that— 

(a) the said executive power of the Union shall, in so far as such trade 
or business or such purpose is not one with respect to which 
Parliament may make laws, be subject in each State to legislation by 
the State ,* and 

(b) the said executive power of each State shall, in so far as suph trade 
or business or such purpose is not one with respect to whicn tte 
State Legislature may make laws, be subject to legislation by 
Parliament. 

1. ConstltMkm of tnSa, Art 29B(uilainendea) 

2* IM-t Art 298 (amended). 
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Article 298 does not open with words “subject to the provisions of the 
Constitution” as does Article 73 of the Constitution. Reading and considering 
Articles 73 and 298 together, it is clear that the executive power of the State in 
the matter of Carrying on any trade or business with respect to which the State 
legislature may not make laws is subject to legislation by Parliament but is not 
subject to the executive power of the Union. ^ 

Under Entry 40 of List I of the Seventh Schedule to the Constitution, 
Parliament has exclusive power to make laws with respect “Lotteries organised 
by the Government of India or the Government of the State’’. Article 73 of 
the Constitution extends the executive power of the Union to the matters with 
respect to which Parliament has power to make laws and therefore, the execu- 
tive power of the Union must extend to the subject lotteries organised by the 
Government of India and the Government of a State. But the executive power 
of the Union, by the very opening words of Article 73, is subiect to provisions 
of this Constitution. It follows that the executive power of the Union with 
respect to the lotteries organised by the State has necessarily to be exercised 
subject to the provisions of the Constitution including Article 298 which 
expressly extends the executive power of the State to the carrying on any 
trade or business subject only to legislation by Parliament if the trade or 
business is not one with respect to which the State legislature may make laws. 

The right of the State to carry on trade or business is recognized by 
Article 298 of the of the Constitution. The right of the State to carry on trade 
or business to the exclusion of others does not arise by virtue of Article 19 (6). 
The right of the State to carry on trade or business is conferred on the State 
by entrusting power to enact laws under Entry 21 of List 111 of the Seventh 
Schedule and the exercise of that power in the context of fundamental rights is 
secured from attack by Article 19 (6).!^ 

In Narayanappa v. State of Mysore,’^ the argument was that the State or a 
Corporation owned or controlled by the State could carry on a trade, business, 
industry or service to the exclusion complete or partial of citizens only if the 
State itself made a law relating to it. The argument was repelled by the 
Supreme Court. It held.>that “in any event the expression law as defined in 
Article 13 (a) includes an Ordinance, Order, bye-law. Rule, Regulation, Noti- 
hcation, Custom etc. The Scheme framed under Section 68-C of the Motor 
Vehicles Act may properly be regarded as “law” within the meaning of Article 
19 (6) made by the State excluding private operators from notified routes or 
notified area and immune from the attack that it infringed the fundamental 
right guaranteed by Article 19 (1) (g). 

The executive power of the Union and each State under Article 298 of the 
Constitution extends inter aiia, to the carrying on of any trade or business. 
There is nothing in the Article';298 to show that the trade or business carried 
on by a State must be restricted to the area within its territorial limits. On the 
contrary the Article envisages the carrying on of the trade or business by a 
State without any territorial limitations. The only restriction on the executive 
power of the State in this respect is contained in clause (b) of the provisions to 
that Article. According to that clause, the executive power of the State shall, 
ih so far as such trade or business is not one with respect to which the State 
Legislature may make laws, be subject to legislation by Parliament.* 

1. Aura! v. State of Maharashtra, (1984) 2 SCC 292 (300). 

,2. State of Tamil Nadu v. Hind Stone, 1981 SC 711 (718). 

3. (1960) 3 SCR 742 : 1960 SC 1073 ; State of Tamil Nadu v. Mis Hind Stone, 1981 SC 
7tt (718). 

4 . Ehttxan Singh v. Slate ofU. P., 1974 SC 669 (673). 
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Entry 35 in List III of the Seventh Schedule relates to mechanicrflly pro- 
pelled vehicles. Entry 21 in List III, the Parliament can make laws for com- 
mercial and industrial monopolies. The expression commercial and industrial 
monopolies was wide enough to include grant or creation of commercial and 
industrial monopolies to the State. ^ 

Under sub-section 3 of Section 68-D Motor Vehicles Act was approved by 
the State Government. In Khazan Singh case (supra) it was contended that the 
State Goverameat in approving the Scheme exercised executive power and such 
executive power could not operate in areas beyond the territorial limits of the 
State. Rejecting this contention the Supreme Court said : “A Scheme approved 
by the State Government effectuates the object of State monopoly' in the matter 
of transport service such a schem* does not enrail encroachment by one State 
Government upon the executive sphere of another State Government. The 
action taken by the Uttar Pradesh Government in furtherance of the State 
monopoly in accordance with the statute made by Parliament cannot be struck 
down on the ground of encroachment upon the executive of the Rajasthan 
Government.”* 

38.2. Government Trading not governmental purpose. 

If a State chooses to go into the business of buying and selling commo- 
dities : its right to do so may be conceded so far as the Constitution -is concer- 
ned, but the exercise of the right is not the performance of a governmental 
function. When the State enters the market place seeking customers it divests 
itself of its quasi sovereignty protanto, and takes on the character of a trader. 
There is constitutional line between the State as Government and the state as 
trader.* Chief Justice Marshall said long ago in Bank of the U. S. v. Banters 
Bank.* ”It is we think second principle, that when Government becomes a 
partner in any trading company, it divests itself, so far as concern the trans- 
actions of that corqpany, of its sovereign character and takes that of u private 
citizen’’. Instead oT communicating to the company its privileges and its 
prerogatives, it desends to a level with those with whom it associates itself and 
takes the character which belongs to its associates and to the business which is 
to be transacted”. 

38.3. Trade with Government — Subject to Part III. 

The State can carry on executive function by making a law or without 
making a law. The exercise of such powers and functions in trade by the State 
is subject to Part 111 of the Constitution. Article 14 speaks of equality before 
the law and equal protection of the laws. Equality of opportunity should apply 
to matters of public contracts. The State has the right to trade. The State 
has there the duty to observe equality. An ordinary individual can choose not 
to deal with any person. The Government cannot choose to exclude persons 
by discrimination.* 

The State can enter into contract with any person it chooses. No person 
has a fundamental right to insis| that the Government must enter into a 

1. N. C. Narayanappa v. StrUe of Mysore, (1|W) 3 SCR 742 : 1960 SC 1073 ; Khazan 
Singh V. State ofU. P., 1974 SC 669 (674). 

2. Khazan Singh v. State of U. P,, 1974 SC 09 (674). 

3. Ohio V. Hehering, 79 L ed 1307 (131(^ 

4. 6Led244. 

5. Eurt^ian Equipment Co., Ltd. v. State of West Bengal, 1973 SC 266 (268) ; BzMa 
KHzhna Agarv/al v. State of Bihar, 1977 SC 1496. 
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contracf with him. A citizen has a right to earn livelihood and to pursue 
any trade. A citizen has a ■ right to claim equal treatment to enter into a 
contract which may be proper, necessary and essential to his lawful calling.^ 

38.4. Inviting tenders. 

An open competition tender is the most economical and hence the best 
means of putting government work out to contract. Some times Departments 
prefer to limit competitions to a list of approved firms of known capabilities 
and financial standing which had experience of departmental work. The 
principles of admission to and exclusion from department approved lists should 
be such as safeguard the public interest and are fair to contractor. An appli- 
cant firm that is refused admission to a department appioved list may feel that 
the refusal is unjustified. Similarly if a person has been black listed he may 
have a genuine grievance.^ 

38.4. Citizens have no trade with Government. 

The Governmint is a government of laws and not of men. It is true that 
no person has any right to enter into a contract with government but they are 
entitled to equal treatment with others who offer tender or quotations for the 
purchase of the goods. This privilege arises because it is the Government 
which is trading with the public and the democratic form of Government 
demands equality and absence of arbitrariness and discrimination in such 
transactions. Hohfeld treats privileges as a form of liberty as opposed to a 
duty. The activities of the Government have a public element and therefore, 
there should be fairness and equality. The State need not enter into any 
contract with any one but if it does so, it must do so fairly without discrimini- 
tion and without unfair procedure. Exclusion of a member of the public from 
dealing with a State in sales transactions has the effect of preventing him from 
purchasing and doing a lawful trade in the goods in discriminating against him 
in favour of other people. The State can impose reasonable conditions 
regarding rejection and acceptance of bids or qualification of bidders. Just as 
exclusion of the lowest tender will be arbitrary, similarly exclusion of a person 
who offers the highest price from participating at a public auction would also 
have the same aspect of arbitrariness.^ 

38.6. Trading by Government — Principles. 

Where the State is dealing with individuals in transactions of sales and 
purchase of goods, the two important factors are that an individual is entitled 
to trade with the Government and an individual is entitled to a fair and equal 
treatment with others. A duty to act fairly can be interpreted as meaning a 
duty to observe certain aspects of rules of natural justice. A body may be 
under a duty to give fair consideration to the facts and to consider the repres- 
sentations but not to disclose to those persons details of information in its 
possession. Sometimes duty to act fairly can also be sustained without provi- 
ding opportunity for an oral hearing. It will depend upon the nature of the 
.interest to be affected, the circumstances in which a power is exercised and the 
nature of the sanctions involved therein.'^ 


1. Europtaii ^uipment Co. Ltd, v State of West Bengal, 197S SC 266 (268) : Radha 
KrMma Agarwal v State of Bihar, 1977 SC 1496 
* 2. Colin Turpin : Government Contracts, p. 140. 

3. Enroptan Equipments Co. Ltd. v. State of West Bengal, 1973 SC 266 (268). 

4. * Ibid. 
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38 . 7 . Blacklisting. .. 

In passing an order of blacklisting the Government Department acts 
under what is described as a standardised Code. This is a Code for internal 
instruction. The Government departments make regular pufehases. They 
maintain list of approved suppliers after taking into account the financial stand- 
ard of the firm, their capacity and their past performance. The removal from 
the list is made for various reasons. The grounds on which blacklisting may be 
ordered are if the proprietor of the firm is convicted by court of law or security 
considerations so warrant or if there is strong justification for believing that the 
proprietor or employee of the firm has been guilty of malpractices such as 
bribery, corruption, fraud, or if the firm continuously refuses to return Govern- 
ment dues or if the firm employs a Government servant, disifiissed or removed 
on account of corruption in a position where he could corrupt Government 
servant. In Europian Equipment -Co. v. State oj West Bengal^ the petitioner 
was blacklisted on the ground of justification for believing that the firm has 
been guilty of malpractices such as bribery, corruption, fraud. The petitioners 
were blacklisted on the ground that there were proceedings pending against the 
petitioners for alleged violation of provisions under the Foreign Exchange 
Regulation Act. 

The order of blacklisting has the effect of depriving a person of equality 
of opportunity in the matter of public contract. A person who is on the 
approved list is unable to enter into advantageous relations with the Govern- 
ment because of the order of blacklisting" a person who has been dealing with 
the government in the matter of sale and purchase of materials has a legitimate 
interest or expectations. When the State acts to the prejudice .of a person, it 
has to be supported by legality.® 

The blacklisting order does not pertain to any particular contract. The 
The blacklisting order involves civil consequences. It casts a slur. It creates a 
barrier betweeivthe persons blacklisted and the Government in the matter of 
transactions. The blacklists are “instruments of coercion”.^ 

Blacklisting has the effect of preventing a person from the privilege and 
advantage of entering into lawful relationship with fhe Government for purposes 
of gains. The fact that a disability is created by the order of blacklisting indi- 
cates that the relevant authority is to have an objective satisfaction. Fundmen- 
tals of fair play require that the person concerned should be given an opportu- 
nity to represent his case before he is put in the blacklist.^ 


1. 1975 SC 266 (469). 

2. Europtwi Equipment Co. v. State ofWM Benpal, 1975 SC 266. 

3. Ibid. 

4 . ibU.,p.W. 
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SYNOPSIS 

39.1. Executive power of the Union and each State extends to;the making of contracts. 

39. 2. Contracts made under the Statute. 

39.x Contracts with Government. 

39 4. Implied Contract. 

39.S. Government not bound to accept higher bid. 

39.1. The executive power of the Union and each State extends 'to the making 
of Contracts 

It is in the interest of the public that the question whether a binding con* 
tract has been made between the State and a private individual should not be 
left open to dispute and litigation. The whole aim and object of the Legislature 
in conferring powers upon the head of the State would be defeated if in the 
case of a contract which is in form ambiguous, disputes are permitted to be 
raised whether the contract was intended to be made for and on behalf of the 
State or on behalf of the person making the contract. This consideration by 
itself said Shah, J. would be sufficient to imply a prohibition against a contract 
being effectively made otherwise than in the manner prescribed.^ 

All contracts made in the exercise of the executive power of the Union or 
of a State shall be expressed to be made by the President, or by the Governor 
of the State, as the case may be and all such contracts and all assurances of 
property made in the exercise of that power shall be executed on behalf of the 
President or the Governor by such persons and in such manner as he may direct 
or authorise. 

Neither the President nor the Governor shall be personally liable in 
respect of any ^ntract or assurance made or executed for the purposes of this 
Constitution, or for the purposes of any enactment relating to the government 
of India heretofore in force, nor shall any person making or executing any such 
contract or assurance on behalf of any of them be personally liable in respect 
thereof.® 

The executive power of the Union and of each State shall extend, subject 
to any law made by the appropriate legislature, to the grant, sale deposition 
or mortgage of any property held for the purposes of the Union or of sueh State 

1. BMkraJ v. Union of India, 19«2 SC 113 (119). 

2? Constltutlonof India, Alt 
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as the case may be and to the purchase or acquisition of property ‘for those 
purpose respectively, and to the making of contracts. 

All property acquired for the purposes of the Union or of a State shall 
vest in the Union or in such State as the case may be.^ * 

39.2. Contract made under a StatuU 

The intention of the Constitution is not to extend the principles in Article 
299 of the Constitution to cover all possible contracts. There is why specific 
reference has been made to contracts in the exercise of executive power. If a 
contract is made on behalf of the State in exercise of a statutory power 
Article 299 has no application.^ The transference was made under the provi- 
sion of a Statute. * 

39.3. Contract with Government 

It is true that in some cases hardship may result to a person, not conver- 
sant with the law, enters into a contract in a form other than the one pres- 
cribed by law. It also happens that the Government contracts are sometimes 
made in disregard of the forms prescribed ; but that would not be a point for 
holding that a departure from a provision which is mandatory and at the same 
time salutory may be permitted.* 

A person who seeks to contract with the Government must be deemed 
to be fully aware of statutory requirements as to the form in which the con- 
tract is to be made. Inadvertance of an olTiccr of the State executing a 
contract in manner violative of the express statutory provisions ; the other con- 
tracting party acquiescing in such violation out of ignorance or negligence will 
not justify the Courts in not giving effect to the intention of the Legislature.^ 

It is now well established that where a contract between the Dominion of 
India and a private individual was not in the form required by Section 17S (3) 
of the Government of India .Act, 1935 or Article 299 of the constitution it was 
void and could not be enforced ajid therefore the Dominion of India could not 
be sued by a private individual for breach of such a contract. In Seth Dikhraj 
Jaipur ia v. Unton of India, ^ it was stated that under Section 175 (3) of the 
Government of India Act, 1935, the contracts had (a) to be expressed to be 
made by the Government-General ; (b) to be executed on behalf of the Govern- 
ment-General and (c) to be executed by oflScers duly appointed in that behalf 
and in such manner as the Governor-General directed or authorised. The 
evidence in the case showed that the contracts were not expressed to be made 
by the Governor-General and were not executed on his behalf. It was held by 
the Supreme Court that the provisions of Section 175 (3i were mandatory and 
that the contracts were therefore void and not binding on the Union of India 
which was not liable for damages for breach of the contracts. The same 
principle was reiterated by the Supreme Court in a cass-State t f West 

Bengal v B. K. Mondal and Sons.^ The principle is that the provisfoos of 
Section 175 (3) of the Government of India Act, 1935 or the corresponding 
provisions of Article 299(1) of the Constitution of India aie mandatory in char- 
acter and the contravention of these provisions nullifies the contracts and makes 
them void. There is no question of estoppel or ratification in such a case. The 

1. Constitution of India, Art. 298 (unamended). 

2. AJodhya Prasad v. State of Orissa, 1971 Orissa 158 (162) ; Excise Licence^, State of 

Mysore v. Dasappa, (1968) 1 Mysore Law Journal 69 (Excise) ; Rant Chandtr ▼ State of 
Punjab, 1969 Punjab 4 V 

3. BhikraJ v. Utdon of India, 1962 SC 113 (I19>; 

4. Ibid, p. 122. ; Mtdchand v. State ofM. P., 1964 SC 1218 (1222). 

5. (1962) 2 SCR 880: 1962 SC 113.' 

6. (1962) Supple. (1) SCR 876 ; 1962 SC 779. 
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provisions of Section 175 (3) of the Ooverament of India Act and the corres- 
ponding provisions of Axticie 299 (1) of the Constitution have not been enacted 
for safeguarding the Government against unauthorised contract. The provi- 
sions are embodied in Section 175 (3) of the Government of India Act and 
Article 299 (1) • of the Constitution on the ground of public policy— oh the 
ground of protection of general public-and these formalities cannot be waived 
or dispensed with, if the plea of the respondent regarding estoppel or ratifica- 
tion is admitted, that would mean in effect the repeal of an important constitu- 
tional provision intended for the protection of the general public. That is why 
the pica of estoppel or ratification cannot be permitted. But if money is 
deposited and goods are supplied or if services are rendered in terms of the 
void contract, the provisions of Section 70 of the Indian Contract Act 
may be applicable. In other words if the conditions imposed by Section 
70 of the Indian Contract Act are satisfied then the provisions of that 
section can be invoked by the aggrieved party to the void contract. The 
first condition is that a person should lawfully do something for another 
person or deliver something to him ; the second condition is that in doing 
the said thing or delivering the said thing he must not intend to act gra- 
tuitously ; and the third condition is that the other person for whom some- 
thing is done or to whom something is delivered roust enjoy the benefit thereof 
If these conditions arc satisfied, Section 70 imposes upon the latter person the 
liability to make compensation to the former in respect of, or to restore, the 
thing so done or delivered. The important point to notice is that in a case 
falling under Section 70 the person doing something for another or delivering 
something to another cannot sue for the specific performance of the contract, 
nor ask for damages for the breach of the contract, for the simple reason that 
there is no contract between him and the other person for whom he does some- 
thing or to whom he delivers something. So where a claim for compensation 
is made by one person against another under Section 70 it is not on the basis 
of any subsisting contract between the parties but on a different kind of 
obligation. 1 

Article 299 of Constitution requires that a contract made in the exercise of 
the executive power of the Union or of a State must satisfy three conditions viz, 
(1) it muit be expressed to be made by the President or by the Goveinor of the 
State as the case case may be; (ii) it must be executed on behalf of the President 
or the Governor as the case may be and (iii) its execution must be by such 
person and in such manner as the President or the Governor may direct or 
authorise. Failure to comply with there conditions nullifies the contract and 
renders it void and unenforceable.* 

In Chaturbhuj Vithaldas Jasani v. Moreshwar Parashram^ a contract for 
the supply of goods had been entered into with the Central Government by the 
firm Moolji Seeka Company of which the election-candidate Chaturbhuj was a 
partner. The contract in question had not complied with the mandatory provi- 
sion of Article 299 of the Constitution and the question which the Supreme 
Court had to consider was whether in view of the fact that the contract in ques- 
tion ^d contravened the provisions of the Article. Chaturbhuj could be said to 
be disqualified for being chosen as a member of Parliament by virtue of the 
disqnaMcation set out in section 7 (d) of the Representation of People Act 43 
oC 1951. Bose, J. speaking for the Court said ; “We feel that some reasonable 

1. MuUm Chand v. State ofM. />., 1968 SC 1218 (1222). 

2. Biliar Eastern Coop. Society V Sepahi Singh, 1977 SC 2149 (2153); State of Bihar 
V. Karath Chand, (1962) 1 SCR 827 ; 1962 SC 110 ; BUkhrai Jaipuria v. Union of India, (1962) 
24SCR 8t0 : 1962 SC 113 ; State of W. B, v. B. K. Uondat and Sons (1962) Supp 1 SCR 876 : 
1962 SC 779. 

3. 19MSC336. 
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meaniag must be attadied to Article 299 (1). We do not think the provisions 
were inserted for the sake of mere form. We feel they are there to safeguard 
Government against unauthorised contracts. If in fact a contract is unauthoris- 
ed or in excess of authority it is right that Government should be safeguarded. 
On the other hand, an officer entering into a contract on behalf of the Govern- 
ment can always safeguard himself by having recourse to the proper form. In 
between is a large class of contracts, probably by far the greatest in numbers, 
which though auth..irised, are for one reason or other not in proper form, it 
is only right that an innocent contracting party should not suffer because of this 
and if there is no other defect or objection we have no doubt Government will 
always accept the responsibility. If not, its interest are safeguarded as we 
think the Constitution intended that they chould, be. It would, in our opinion, 
be disasterous to hold that the hundreds of Government officer^ who have daily 
to enter into a variety of contracts, often of paltry nature, and sometimes in 
our emergency, cannot contract orally or through correspondence and that every 
petty contract must be effected by a ponderous legal document couched in a 
particular form. 

In Chaturbhuj case, Bose, J. in dealing with a case of disqualification 
under the Representation of People Act, 195 1 resulting from a contract with 
the State which was not executed in the form and manner prescribed by Article 
299 observed : 

“It may be that Government would not be bound by the contracts in that 
case but that was a very different thing from saying that the contracts as such 
was void and of no effect. It only mean that the principal cannot be sued: but 
we take it there would be nothing to prevent ratification especially if that was 
for the benefit of Government, we accordingly hold that the -contracts in ques- 
tion here was not void simply because the Union Government could not have 
been sued on them by reason of .Article 209 (1)” 

In Bhikraj v. Union of India} and again in State of West Bengal v. 
B. K. Mandol and and Sons^ the Supreme Court held that the decision in the 
case of Chaturbhuj^ did not support the proposition that notwithstand ing 
the failure of the parties to comply with Article 299 (1) the Contract would 
not be invalid. 

The making of the contract is not independent of the form in which it is 
executed. The document evidencing the contract is the sole repository of its 
terms and.it is by the execution of the contract that the liability ex contractu of 
either party arises.^ The principle of J. K. Gas Plant Afanifacturing Co's case^ 
would, therefore, have no application in the interpretation either of Section 
175 (3) of the Government of India Act, 1935 or of .Art. 299 of the Consti- 
tution. 

Article 299 does not in terms require that a formal document executed 
on behalf of the Government and the other contracting party alone is effective. 
In the absence of any direction by the President or the Governor prescribing 
the manner, a valid contract may result from correspondence if the requisite 
conditions are fulfilled. It is truq.that Article 299 uses the expression executed, 
but that does not by itself contemplate execution of a formal document by the 

1. 1962 sc 113. 

2. 1962 SC 779. 

3. 1954 SC 236. 

4. Bhikkral v. {Alton of Indta, 1962 SC 113 (122). 

5. 1947 FCR 141 : 1947 FC 31. 
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contracting parties. In Union of India v. Rallia Ram.^ a tender notice was 
issued oy the Ooverntnent of India, Department of Food Division in the name 
of Chief Director of purchases. He agreed to sell the good incorporated in the 
acceptance note which also headed ‘‘Government of India Department of Food” 
On these fact^ the Supreme Court held that correspondence between the parties 
ultimately resulting in the acceptance note amounted to a contract expressed to 
be made by the Government though in the acceptance note it was not expressly 
stated that the contract was executed on behalf of the Governor-General. On 
a fair reading of the contents of the letter in the light of the obligations under- 
taken thereunder it was held that the contract was executed on behalf of the 
Governor General. In Davecos Garments Factory v. State of Rajasthan,'^ 
it was common ground that the agreement was expressed to be made by the 
Governor of Rajasthan and that the Inspector General of Police had been duly 
authorised to execute the same on his behalf. The sole objection was to the 
form of execution inasmuch as it was not stated in so many words that the 
Inspector General of Police had signed the agreement on behalf of the Gover- 
nor. It was held that the agreement had fully complied with the requirement of 
Article 299. But in Karamshri v. State of Bombay.'^ the letters mentioned the 
name of the Minister of the P.W.D. and also of the Government, in the context 
of the rates that might be fixed thereafter but the said documents did not 
purport to ein mate from the Governor. At least they were issued under the 
directions of the Minister. The Supreme Court held that the contract was void 
as it had not complied with the provisions of Section 175 (3). 

In Union of India v. N. N. P. Ltd* the correspondence showed that the 
formalities necessary for a concluded contract had been satisfied and the parties 
were ad idem by the time the letter of acceptance was written but the Supreme 
Court held that there was no valid or binding contract because the letter of 
acceptance was not by a person authorised to execute the contracts for and on 
behalf of the President of India. 

Neither Section 175 (3) of the Government of India- Act, 1935 nor Article 
299'Of the Constitution presents any particular mode in which authority must 
be conferred. Normally, no doubt, such conferment will be by notification in 
the official gazette, but there is nothing in Section 175 or in .Art. 299 to prec- 
lude authorisation being conferred ad hoc on any person and when that is 
established, the requirement of these provisions is satisfied. In State of Bihar 
v. Karamchand Thapar an agreement to refer to arbitration on behalf of the 
Government of Binar was executed by the Executive Engineer whereas by the 
notification issued by the Government of Bihar under Section 175 (3) all instru- 
ments in that behalf had to be executed by the Secretary or the Joint Secretary 
to the Government. The Court on a consideration of the correspondence pro- 
duced in the case held that the Executive Engineer had been specially authorised 
by the (^vernor acting through his Secretary to execute the agreement. In 
Bhikrq} v. Union of India,^ the Supreme Court held that the High Court was in 
error in holding that the authority to execute the contract could only be gua- 
ranteed by the Governor-General by rules expressly promulgated in that behalf 
or by formal notification. 

1. 1963 SC 168S (1690). 

2. 1971 SC 141. 

3. 1964 SC 1714. 

4. 1972SC91S. 

5. State of Bihar v. Karam Chaad Thaper, 1962 SC 110 (112). 

* 6. 1962SC113.i 
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39 . 4 . Implied Contract. 

In view of Article 299 (I) of the Constitution there can be no implied 
contract between the Government and another person, the reason being that if 
such implied contracts between the Government and another person were 
allowed, they would in effect make Article 299 (I) useless, for then a person who 
had a contract with Government which was not executed at all in the manner 
provided in Article 299 (1) could get away by* saying that an implied contract 
may be inferred on the fabts and circumstances of a particular case. This is of 
course not to say that if there is a valid contract as envisaged by Article 299(1), 
there may not be implications arising out of such a contract. > 

If the contract between Government and another person is not in full 
compliance with Article 299 (I) it would be no contract at ail And would not 
be enforced either by the Government or by the other person as a contract. In 
the K.P Chaudhry's case it was not in dispute that there never was a contract as 
required by Art. 299 1) of the Constitution. Nor can the fact that the appellant 
bid at the auction and signed the bid sheet at the close thereof or signed the 
declaration necessary before he could bid at the auction amount to a contract 
between him and the Government satisfying all the conditions of Article 299(1). 
The position therefore was that there was no contract between the appellant 
and the Government before he bid at the auction, nor was there any contract 
between him and the Government after the auction was over as required by 
Article 299 (1) of the Constitution. Further in view of the mandatory terms of 
Article 299 (1) no implied contract could be spelled out between the Govern- 
ment and the appellant at the stage of binding for Article 299 in elTect rules out 
all implied contracts between Government and another person.^ 

In the functioning of the vast organisation represented by a modern State 
Government Officers have invariably to enter into a variety of contracts which 
are often of a petty nature. Sometimes they may have to act in emergency, 
and on many occasions, in the pursuit of the welfare policy of the State 
Government Officers may have to e^nter into contract orally or through corres- 
pondence without strictly complying with the provisions of Section 175 (3) of 
the Government of India, 1935 or Art. 299 of the Constitution. If, in all 
these cases what is done in pursuance of the contracts is for 'the benefit of the 
Government and for their use and enjoyment and is otherwise legitimate and 
proper. Section 70 of the Indian Contract Act, 1872 would step in and support a 
claim for compensation made by the contracting parties notwithstanding the 
fact that the contracts had not been made as required bv Section 175 (3) or 
Art 299 of the Constitution. If it was held that Section 70 was inapplicable in 
regard to such dealings by Government Officers it would lead to extremely 
unreasonably consequences and may even hamper, if not wholly bring to a 
standstill the efficient working of the Government from day to day. “We are 
referring to this aspect of the matter not with a view to detract from the bin- 
ding character of the provisions of Section 175 (3) of the Act but to point out 
that like ordinary citizens even the State Government is subject to the provisi- 
sions of Section 70, and if it has accepted the things delivered to it or enjoyed 
the work dons for it, such acceptance and enjoyment would afford a valid basis 
for claims of compensation against it.”^ 

There is no doubt that the thing delivered or done must not be delivered 
or done fraudulently or dishonestly nor must it be delivered or done gratuitous- 
ly. Section 70 is not intended to entertain claims for compensation made by 
persons who officiously interfere with the affairs of another or who impose on 

1. State of W.B.'i.B.K Mbndii/ and Amu; 1962 8C 779 (789). 

Ibid. 

3. Ibid., p. ns. 
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others s*ervices not desired by them. Section 70 deals with cases where a person 
does a thing for another not intending to act gratuitously and .the other enjoys 
it. It is thus clear that when a thing is delivered or done by one person it must 
be open to the other person to reject it. Therefore, the acceptance and enjoy- 
ment of the thing delivered or done which is the basis for the claim for com- 
pensation under Section 70 must be voluntary. It would thus be noticed that 
this reQuirement affords sufficient and effective safeguard against spurious 
claims based on unauthorised acts. It was said “If the act done by the res- 
pondent was unauthorised and spurious the appellant could have easily refused 
to accept the said act and then the respondent would not have been able to 
make a claim for compensation. It is unnecessary to repeat that in cases falling 
under Section 70 there is no scope for claims for specific performance or for 
damages for breach of contract. In the very nature of things claims for 
compensation are based on the footing that there ha.s been- no contract and that 
the conduct of the parties in relation to what is delivered or done creates a 
relationship resembling that arising out of contract. 

In regard to the claim made against the Government of a State under 
Section 70 it may be that in many cases the work done or the goods delivered 
are the result of a request made by some officer or other on behalf of the said 
Government. In such a case the request may be ineffective or invalid for the 
reason that the officer making the request .was not authorised under Section 
175 (3), or, if the said officer was authorised to make the said request the 
request becomes inoperative because it was not followed up by a contract execu • 
ted in the manner prescribed by Section 175 (3). In either case "the thing has 
been delivered or the work has been done without a contract and that brings in 
Section 70. A request is thus not an element of Section 70 at all though the 
existence of an invalid request may not make Section 70 inapplicable. An 
invalid request is in law no request at all, and so the conduct of the parties has 
to be judged on the basis that there was no subsisting contract between them at 
the material time.® 

All that the word “lawfully” in the context indicates is that after some- 
thing is delivered or something is done by one person for another and that 
thing is accepted and enjoyed by the latter, a -lawful relationship is born 
between the two which under the provisions of Section 70 -gives rise to a claim 
for compensation. 

39.5. Government not bound to accept the highest bid. 

In State of Orissa v. Hari Norain Jaiswal, * one of the contentions raised 
was that the power retained by the Governmint ‘to accept or reject, any bid 
without any reason therefor, was an arbitiary power violative of Arts. 14 and 
I9(l)(g). The contention was negatived and Hegdc, J. said : “It is for the 
Government to decide whether the price offered in an auction sale is adequate. 
While accepting or rejecting a bid, it is merely performing an executive function. 
The correctness of its conclusion is not open to judicial review. We fail to see 
how the plea of contravention of Article 19 (1) (g) or Article 14 can arise in 
these cases. The Government's power to sell the exclusive privilege set out in 
Section 22 was not denied. It was also not disputed that these privileges could 
be sold by public auction. Public auctions are held to get the best possible 
price. Once these aspects are recognised, there appears to be no basis for 
contending that the owner of the privileges in question who had offered to sell 

, I. Slate of West Bengal v. B. K. Mondat and Sons, 1962 SC 799 (788). 

2. ibid., p. 788. 

}. Ibid., p. 788. 
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them cannot decline to accept the highest bid if he thinks that :>'the pried offered 
is inadequate. The Government is not bound to accept the tender of the per- 
son who offered the highest amount and if the Government reiedted all the 
bids made at the auction, it did not involve any violation of Article 14 or 
19(l)(g).” 

The decision in P. R. Quenin v. M. K. Tandel,^ merely reiterates the 
principle laid down in earlier decisions in Trilochan Mhhra v. State oj Orissa,^ 
and State oj Orissa v Htrinatayan Jaisaa!^ and points cut that a cenditien 
that the Government shall be at liberty to accept or reject any bid without 
assigning any reason therefor is not violative of Article 14 and that ‘in matters 
relating to contracts with the Government the latter is not bound to accept the 
tender of the person who offered the highest amount’. Nowhere does it say 
that such a condition permits the Government to act arbitrarily in accepting a 
tender or that under the guise or pretext of such a condition, the Government 
may enter into a contract with any person it likes, arbitrarily and without 
reason. In fact the Court pointed out that the act of Government was not 
‘shown to be vitiated by such arbitrariness as should call for interference by 
the Court’ recognising clearly that if the rejection of the tender of respon- 
dent 1 were arbitrary, the Court would have been justified in striking it down 
as invalid.”. 

In Trilochan Mishra v. State of Orissa,^ the complaint was that the bids 
of persons making the highest tenders were accepted and persons who had 
made lesser bids were asked to raise their bids to the highest offered before 
their bids were accepted. 

‘‘Negativing the complaint” Witter, J. said, “Thus there was no loss to 
Government and merely because the Government preferred one tender to 
another no complaint can be entertained. Government certairily has a right to 
enter into a contract with a person well known to it and specially one who has 
faithfully performed his contracts in the past in pieference to an undesirable or 
unsuitable or untried person. Moreover, Government is not bound to accept 
the highest tender but may accept a lower one in case it thinks that (he person 
offering the lower tender is on an overall consideration, to be preferred to the 
higher tenderer.” 

The Government may reject a higher tender and accept a lower one only 
when there is valid reason to do so, as for example where it is satisfied that the 
person offering the lower tender is on an overall consideration preferable to the 
higher tenderer. There must be some relevant reason for preferring one ten- 
derer to another, and if there is, the Government can certainly enter into con- 
tract with the former even though his tender may be lower but it cannot do so 
arbitrarily or for extraneous reasons.^ 


1. tl974) 2 see 169. 

2. 1971 Se 733. 

3. 1972 se 1816. 

4. (1971)3 see 1S3: 1971 SC 733. 

5. R.D. Sluttyy, liitmiatioHal Airport Authority, (1979)' 3 SCC 489 (513). 
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40.7. Tortious liability of the State. 

40.8. Acts of State. 

40.1. Statute binding of State 

In Director Rationing and Distribution v. Corporation of Calcutta^ the 
majority judgment held that the law applicable to India before the Constitution 
was authoritatively laid down in the Province of Bombay v. Municipal 
Corpn. of Bombay^ and the Constitution has not made any change in the legal 
position and that on the other hand it has clearly indicated that laws in force 
before January 26, 1950, shall continue to have validity even in the new set up 
except in so for as they were in conflict with the express provisions of the Cons- 
titution. The majority also held that the rule of interpretation of statute 
that the State was was not bound by a statute unless it so provided in express 
terms or by necessary implication was still good law, Wanchoo, J. (as he then 
was) in his dissenting opinion, however, held that the rule of construction 
which was based on the royal prerogative as known to the common law of 
England could not be applied to India now that there was no Crown in India 
and when the common law of England was not applicable the State 
was bound by a statute unless it was exempted expressly or by necessary 
implication. The rule in that decision is no longer good law. In Supdt. and 
Legal Remembrancer, West Bengal v. Corporation o) Calcutta.^ the Supreme 
Court considered the correctness of that decision and disagreeing with the 
majority view accepted as correct the minority opinion. The Court held that 

. 1. (1961) 1 SCR 158: 1960 SC 1355. 

2. 73 Ind. App. 271 : 1947 PC 34. 

.3^ (1967) 2 SCR 170: 1967 SC 997. 
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cotniDon law rule of construction that the Crown was not unless expressly named 
or clearly intended, bound by a statute was not accepted as a rule of constru- 
tion throughout India and even in the Presidency Towns it was not regarded 
as an inOexible rule of construction. It was not statutorily recognised either by 
incorporating it in different Acts or in any General Clauses Act ; at the most it 
was relied upon as a rule of general guidance in some parts of the country. The 
legislative practic established that the various legislatures of the country provid- 
ed specifically exemptions in favour of the Crown whenever they intended to do 
so indicating thereby that they did not rely upon any presumption but only on 
express exemptions. The Court also observed that the Privy Council in Pro- 
vince of Bombay v. Municipal Corp.'- gave its approval to the rule mainly on 
concession made by counsel. The Court then held that the archaic rule based 
on the prerogative and perfection of the Crown could have no relevance to a 
democratic republic ; that such a rule was inconsistent with the rule of law 
based on the doctrine of equality and introduced conflicts and anomalies. 
Therefore, the normal construction, that an enactment applies to citizens as 
well as to the State unless it expressly or by necessary implication exempted the 
State from its operation, steered clear of all anomalies and was consistent with 
the philosophy of equality enshrined in the Constitution. The position now 
therefore is that a statute applies to State as much it does to citizen unless it 
expressly or by necessary implication exempts the State from its operation. 

40.2. Promissory Estoppel 

The doctrine of promissory estoppel has been applied against the Govern- 
ment and the defence based on executive necessity has been negatived. 

Indo-Afghan Agencies Ltd.'' who were the respondents before the Supreme 
Court, acting in reliance on the Export Promotion Scheme issued by the Central 
Government, exported woollen goods to Afghanistan and on the basis of their 
exports claimed to be entitled to obtain from the Textile Commissioner import 
entitlement certificate for the full/, o. b. value of the goods exported as provid- 
ed in the scheme. The Scheme was' not a statutory scheme having the force of 
law but it provided that an exporter of woollen goods would be entitled to 
import raw material of the total amount equal to 100,-;; of the /. o. b. value of 
his exports. The respondents contended that, relying on 'the promise contained 
in the Scheme, they had exported woollen goods to Afghanistan and were, 
therefore, entitled to enforce the promise against the Government and to obtain 
import entitlement certificate for the full /. o. b value of the goods exported, 
on the principle of promissory estoppel. This contention was sought to be 
answered on behalf of the Government by pleading the doctrine of executive 
necessity and the argument of the Government based on bis doctrine was that 
it is not competent for the Government to fetter its future executive action 
which must necessarily be determined by the needs of the community when the 
question arose and no promise or undertaking can be held to be binding on the 
Government so as to hamper its freedom of executive action. 

Shah, I. speaking on behalf of the Court* observed ; **We are unable to 
accede to the contention that the executive .necessity releases the Government 
from honouring its solemn promises relying on which citizens have acted to their 
detriment. Under our constitutional set up no person may be deprived of his 
right or liberty except in due course of and by authority of law : if a member 
of the executive seek to deprive a citizen of his right or liberty otherwise than 

1. 73 Ind. App. 271 : W7 PC 34. 

2. Uni m of India v. Jubbi, 1968 SC 360 (362). 

3. Union of India v. Anglo-Afghan Agencies, 1968 SC 714 ; M*. P. Sugar MUIs v. State 
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in exercise of power derived from the law— common or statute— the Courts will 
be competent to and indeed would be bound to, protect the rights of the 
aggrieved citizen’*.^ 

The defence of executive necessity was thus clearly negatived by the 
Supreme Court and it was pointed out that it did not release the Government 
from its obligation to honour the promise made by it, if the citizen, acting in 
reliance on the promise, had altered his position. The doctrine of promissory 
estoppel was in such a case applicable against the Government and it could not 
be defeated by invoking the defence of executive necessity.^ 

It was also contended on behalf of the Government that if the Govern- 
ment were held bound by every representation made by it regarding its inten- 
tion when the exporters have acted in the manner they were invited to act, the 
result would be that the Government would be bound by a contractual obliga- 
tion even though no formal contract in the manner required by Article 299 was 
executed. But this contention was negatived and it was pointed out by the 
Court that the respondents ; “are not seeking to enforce any contractual right : 
they are seeking to enforce compliance with the obligation which is laid upon 
the Textile Commissioner by the terms of the Scheme, and the view 
that even if the Scheme is executive in character, the respondents who were 
aggrieved because of the failure to carry out the terms of the Scheme were 
entitled to seek resort of the Court and claim that the obligation imposed 
upon the Textile Commissioner by the Scheme be ordered to be carried out”. 

It was thus laid down that a party who has, acting in reliance on a 
promise made by the Government, altered his position, is entitled to enforce 
the promise against the Government even though the promise was .not in the 
form of a formal contract as required by Article 299 and that Article does not 
militate against the applicability of the doctrine of promissory estoppel against 
the Government. 

The Supreme Court finally, after referring to the decisions in the Ganges 
Mfg, Co, v. Surujmul.'^ Municipal Corporation of the City of Bombay v. Secy, 
of State for Iniia^ and Collector of Bombay v. Municipal Corporation of the 
City of Bombay, summed up the position as follows ; “Under our Constitution 
Government is not exempt from liability JLo carry out the representation made 
by it as to its future conduct and it cannot on some undefined and undisclosed 
ground of necessity or expediency fail to carry out the promise solemnly made 
by it, nor claim to be the judge of its own obligation to the citizen on an 
ex party appraisement of the circumstances in which the obligation has 
arisen”. 

The law may, therefore, now be taken to be settled as a result of this 
decision, that where the Government makes a promise knowing or intending 
that it would be acted on by the promise and, in fact, -the promisee, acting in 
reliance on it, alters his position, the government would be bound by the pro- 
mise and the promise would be enforceable against the government at the 
instance of the promisee, notwithstanding that there is no consideration for the 
promise and the promise is not recorded in the form of a formal contract as 
reciuired by Art. 293 of the Constitution.^ 

1. M. P. Sugar Mills v. State of U.P., 1979 SC 621 (643). 

1, Union of India v. Anglo-Afghan Agencies, 1979 SC 718 (723). 
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But it is necessary to point out that since the doctrine of prc^nissory 
estoppel is an equitable doctrine, it must yield when the equity so requires. If 
it can be shown by the Government that having regard to the facts as they 
have subsequently transpired, it would be inequitable to hold the Government 
to the promise made by it, the Court would not raise an equity in favour of the 
promise and enforce the promise against the Government. The doctrine of 
promissory estoppel would be displaced in such a case because, on the facts, 
equity would not require that the Government should be held bound by the 
promise made by it. When the Government is able to show that in view of 
the facts which have transpired since the making of the promise, public interest 
would be prejudiced if the Government were required to carry out the promise, 
the Court would have to balance the public interest in the Government carry- 
ing out a promise made to a citizen which has induced the citizen to act upon 
it and alter his position and the public interest likely to promise were required 
to be carried out by the Government and determine which way the equity lies. 
It would not be enough for the Government just to say that public interest 
requires that the Government should not be compelled to carry out the promise 
or that the public interest would suffer if the Government were required to ho- 
nour it. The Government cannot, as Shah, J pointed out in the Indo-Afghan 
Agencies case, claim to ‘be exempt from the liability to carry out the promise 
on some indehnite and undisclosed ground of necessity or expediency’, nor can 
the Government claim to be the sole judge of its liability and repudiate it “on 
an ex parte appraisement of the circumstances.” If the Government wants to 
resist the liability, it will have to disclose to the Court what arc the subsequent 
events on account of which the Government claims to be exempt from the 
liability and it would be for the Court to decide whether those events were such 
as to render it inequitable to enforce the liability against the Government. 
Mere claim of change of policy would not be sufficient to exonerate the Gov- 
ernment from the liability ; the Government would have to show what precisely 
is the changed policy and also its reason and justification so the Court can 
judge for itself which way the public interest lies and what the equity of the 
case demands. It is only if the Court is satisfied, on proper and adequate ma- 
terial placed by the Qbvernment, the overriding public interest requires that the 
Government should be held bound by the promise but should be free to act 
unfettered by it, that the Court would refuse to enforce^ the promise against 
the Government. The Court would not act on the mere ispe dixit of the 
Government, for it is the Court which has to decide and not the Government 
whether the Government should be held exempt from liability. This is the essence 
of the rule of law. The burden would be upon the Government to show that 
the public interest in the Government acting otherwise than in accordance with 
the promise is so overwhelming that it would be inequitable to hold the Go- 
vernment bound by the promise and the Court would insist on a highly rigor- 
ous standard of proof in the discharge of this burden. But even where there is 
no such overriding public interest, it may still be competent to the Government 
to resile from the promise “on giving reasonable notice, which need not be 
formal notice, giving the promisee a reasonable opportunity of resuming his 
position” provided of course it is possible for the promisee to restore status 
quo ante. If, however, the promise cojild become final and irrevocable. 

It may also be noted that promissory estoppel cannot be invoked to 
compel the Government or even a private party to do an act prolidbited by law. 
There can also be no promissory estoppel against the exercise of legislative 
power. The Legislature can never be precluded from exercising its legislative 
function by resort to the doctrine of promissory estoppel. ^ 

1. State of Kerala v. Gwaltor Rayon Silk Mfg. iff'rg) Co. Ltd., 1(1974) 1 SCR 671 : 1973 
SC 2734. : M, P. Sugar MiUs Ltd. v. State o/U, P., 1979 SC 621 (647). 
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la^/ndo-Afghan Agencies's^ case reliance was placed on the observation of 
Lord Denning in Robertson v. Minister of Pensions.^ “The crown can not 
escape by saying that as estoppel does not bind the Crown for that doctrine has 
long been exploded. Nor can the Crown escape by praying in aid the doctrine 
of executive necessity, that is, the doctrine that Crown can not bind itself so as 
to fetter its future executive action. 

Lord Denning was dealing with a case of a serving army officer who 
wrote to the War Office regarding a disability and received a reply that his 
disability had been accepted as attributable to “military service”. Relying on 
that assurance, he forebore to obtain an independent medical opinion. The 
Minister of Pensions took the view that appellant’s disability could not be 
attributed to war service. Lord Denning held that between the subjects such 
an assurance would be enforceable because it was intended to be binding, 
intended to be acted upon, and it was in fact acted upon ; and the 'assurance 
was also binding on the Crown because no term could be implied that the 
Crown was at liberty to revoke it.** 

The correctness of the case came up for consideration before the House of 
Lords in Howell v. Folmouth Boat Construction Co., Ltd.* The appeal was 
preferred to the House of Lords from the Court of Appeal against the judg- 
ment of Bucknil, Singhicton and Denning, L. JJ. In his judgment in the Court 
of Appeal Denning L. J. pressed the principle in the following terms : — 

“Whenever Government Officers in their dealings with a subject, 
take on themselves to assume authority in a matter with which he is 
concerned, the subject is entitled to rely on their having the authority 
which they assume. He does not know and cannot be expected to 
know the limits of their authority, and he ought not to suiTcr if they 
exceed it. That was the principle which 1 applied to Robertson v. 
Minister of Pensions,'' and it is applicable in this case also”. 

Commenting on the view taken by Denning, L. J.. Lord Simonds obser- 
ved : “My Lords, I know of no such principle in our law nor was any authority 
for it cited The illegality of act is the same whether or not the actor has 
been misled by an assumption of authority on the part of a government officer 

however high or low in the hierarcy The question is whether the character 

of an act done in face of statutory prohibition is affected by the fact that it has 
been induced by a misleading assumption of authority. In my opinion, the 
answer is clearly, No. Such an answer may make more difficult the task of the 
citizen who is anxious to walk in the narrow way, but that does not justify a 
different answer being given.” 

Lord Normand referred to the principle laid down by Denning, L.J., ob- 
served : “As 1 understand this statement, the respondents were in the opinion of 
the learned Lord Justice, entitled to say that the Crown was barred by repren- 
•tations made by Mr. Thomson and acted on by them from alleging against them 
a breach of the statutory order, and further that the respondents were equally 
entitled to say in a question with the appellant that there bad been no breach 
but it is certain that neither a Minister nor any subordinate officer of the 
Crown can by any conduct or representation bar the crown enforcing a statutory 

1. 1968 SC 718. 

2. (1949) 1 KB 227. 

3. Jit Ram V. State of Haryana, 1980 SC 1278 ; Robertson v. Minister of Pension, (1949) 
IKS 227. 

3. 1951 AC 837. 

5. *(1949) 1 KB 227. 
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prohibition or entitle the subject to maintain that there has 'been n6 breach 
of the contract,” 

The decisions of the English Court referred to above clearly indicate that 
the English Courts did not accept the view of Denning, J/in Robertson v 
Minister of Pensions.^ the House of Lord in ffowe/? v. Falmouth Boot Cons- 
truction Co Lhl.,^ disagreed with the view of Lord Denning, J. holding that 
there could not be an estoppel against express provision of the law nor could 
that State by its action waive its rights to exercise powers entrusted to it for 
the public good. The Privy Council in Antonio Buttigieg's case^ approved the 
view of Rowlatt, J. in Roderiaktiebologet Amphitrite v. King* with which 
Denning, J, did not agree. 

In Century Spinning and Manufacturing Co. Ltd. v. The Ulhasnagar 
Municiple Council,^ the facts of the case may be briefly stated. The State of 
Maharashtra on the representation made by certain manufacturers proclai- 
med the -exclusion of the Industrial Area from the Municiple jurisdiction. 
The Municipality made representations to the State requesting that the procla- 
mation be withdrawn, agreeing to exempt the factories in the industrial area 
from payment of octroi from the date of levy. The State acceded to the 
request of the Municipality. The appellants expanded their activities relying 
on the Municipality’s assurance. The Maharashtra Municipalities ■\ct was 
enacted and the Municipality took over the adminstration. Thereafter, the 
Municipality sought to levy octroi duty on the appellant amounting to about 
Rs. IS Lacs per annum. 

A representation that something will -be done in future may involve an 
existing intention to act in furture in the manner represented. If the represen- 
tation is acted upon by another person it may, unless the statute governing 
the person making the representation provides otherwise, result in an agree- 
ment enforceable at law ; if the statute requires that the agreement shall be in 
a certain form, no contract may result from the representation and acting there- 
upon but the law is not powerless to raise in appropriate cases an enquiry 
against him to compel performance of the obligation arising out of 
representation. 

The Court after considering the indo- Afghan, case and Howeil's* case, 
expressed thus ; “If our nascent democracy is to thrive different standards of 
conduct for the people and the public bodies cannot ordinarily be permitted. 
A public body is, in our judgment, not exempt from liability to carry its obli- 
gation arising out of representation made by it relying upon which a citizen 
has altered his position to his prejudice”. 

The law laid down by the House of Lord in Howell's case has been 
accepted as correct by the Court in a recent decision of the Court- by a Bench 
of four Judges, in Excise Commissionor U. P. .illahabad v. Ram Kumar.’’ The 
respondents before the Court were the highest bidders in an auction for exclu- 
sive manufacture and selling of liquor in the State of U. P. Before holding the 
auction, the rates of excise duty and prices of different - varieties of country 
liquor and also the conditions of lycence were announced. No announcement 
was made as to whether the exemption from sales tax in respect of sale of 

1. (1949) I KB 227- 

2. 19S1 AC 837. 

3. 1947 PC 29. 

4. (1921) 3 KB 500. 

5. (1970) 3 SCR 854 : 1971 SC 1021. 

6. 1951 All E R 278. 

7. (1976) Supp. SCR 532 : 1976 SC 2237. 
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country liquor granted by the notification dated 6-4-1959 was or was not likely 
to b6 withdrawn. On the day following the day when the licences were granted 
the Government of U. P. issued a notification under sections 3-A and 4 of U.P. 
Sales Tax Act, 4948 superseding the earlier notification exempting the payment 
of sales tax and imposing sales tax on the turnover in respect of country liquor 
at the rate of 10 paise per rupee. The respondents challenged the validity of 
the notification issued under the Sales Tax Act on the ground that the State 
Government did not announce at the time of the earlier auction that the earlier 
notification was likely to be withdrawn. The Court on a consideration of the 
question whether the State Government was estopped from levying the Sales Tax 
after referring the earlier decisions of the Supreme Court that the State Govern- 
ment was not estopped or precluded from subjecting the sales of liquor to tax if 
it felt impelled to do so in the interest of revenue of the State. The Court 
followed two earlier decisions of the Supreme Court viz. M. Ramanathan Pillai 
V. State of Kerala,^ and State of Kerala v. The* Gwalior Rayon Silk Mgf, and 
Co. Ltd.,^ in Ramnathan Pillai's^ case, Ray, C. J., while dealing with the ques- 
tion whether the government has a right to abolish a post in the service, ob- 
served that the power to create or abolish post was not related to the doctrine 
of pleasure. It is a matter of Governmental policy. Every sovereign government 
has this power in the interest and necessity or internal administration. The 
creation or abolition of a post was dictated by policy decision, exigencies of cir- 
cumstances and administrative necessity. The creation, the continuanee about 
the abolition of post was all decided by the government in the interest of admi- 
nistration, and general public. The learned Chief Justice observed that the 
estoppel alleged by the appellant was on the ground that he entered into an 
agreement and thereby changed his position to his deteriment. The High 
Court rightly held that the courts exclude the operation of the doctrine of stop- 
pcl when it is found that the authority against whom stoppel is pleaded has 
owed a duty to the public whom the estoppel can not fairly operate.-* 

In State of Kerala v. Gwalior Rayon Silk Mgf. Co. Ltd ,■• Palekar, J. 
who delivered the opinion with which Krishna Iyer, j. and Bhagwati, j.^-agreed, 
rejected the contention that an agreement into by the government with the 
parties, excluded the legislation on the subject. The plea of equitable estoppel 
was put forward on the ground that the company established itself in Kerala 
for the production of Rayon Cloth Pulp on an understanding that the govern- 
ment would bind itself to supply the raw material. Later government was unable 
to supply the raw material and by an agreement under took not to legislate for 
the acquistion of private forest for a period of sixty years if the company 
purchased forest land for the purpose of its supply of raw materials, accord- 
ingly the company purchased thirty thousand acres of private forests from the 
Niibhuri Kovila Khanna estate for rupees seventy five lacs and, therefore it 
was argued that the agreement would operate as equitable estopple against the 
state. The Supreme Court agreed with the High Court that the surrender by 
the government of its legislative powers to be used for the public good can not 
’ avail the company or operate against the government as equitable estoppel.''’ 

In Excise Commissioner, U. F., Allahabad v. Ram Kumar, ^ the Court 
after consideration of the case law on the subject, held that it was settled by a 
catena of cases that there could be no question of estoppel against the legisla- 
tive and sovereign functions. 

1. 1973 SC 2641. 

2. 1973 SC 2734. 

3. nt Ram Shiv Kumartv. State of Haryana, 1980 SC 1285 (1299). 
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In Moti Lai Padmapat Mills Co. (P) Ltd. v. State of Uttar Pradesh,^ it 
has been held that there can be no promissory estoppel against the exercise of 
legislative power and the legislature cannot be precluded from exercising its 
legislative functions by resort to the doctrine of promissory estoppel. It was 
held that where the Government owed a duty to the public to act differently, 
promissory estoppel could not be invoked to prevent the Government from 
doing so. The doctrine cannot be invoked from preventing the Government 
from acting in discharge of its duty under the law. .Ihe Government would 
not be bound by the acts of its officers and agent, who act beyond the scope 
of their authority. A person dealing with an agent of Government must be 
held to have noticed all the limitations of his authority.^ 

The whole subject was examined by a Bench of the Supreme Court, 
Fazal Ali, J. and Kailasham, J. and they summed up the law. 

(1) The plea of promissory .estoppel is not available against the exercise 
of the legislative functions of the State. 

(2) The doctrine cannot be invoked for preventing the Government from 
discharging its functions under the law. 

(3) When the ofiBcer of the Government acts outside the scope of his 
authority, the plea of promissory estoppel is not available. The doctrine of 
ultra vires will come into operation and the Government cannot be held bound 
by the unauthorited acts of his officers. 

(4) When the officer acts within the scope of his authority under a scheme 
and enters into an agreement and makes a represention and a person acting on 
the representation puts himself in a disadvantageous position, the Court is 
entitled to require the officer to act according to the the scheme and the agree- 
ment or representation. The Officer cannot arbitrarily act on his mere whim 
and igflore his promise on some tfefined and undisclosed ground of necessity 
or change the conditions to the prejudice of the person who had acted upon 
such representation and put himself in a disadvantageous position. 

(5) The officer would be justified in changing the terms of agreement to 
the prejudice of the other party on special consideration such as difficult 
foreign exchange position or other matters which have a bearing on general 
interest of his State.’^ 


Their Lordship did not accept some of the observation of Bhagwati, J. 
made in Motilaf Padmpat Sugar Milts Co. Ltd. v. State of Uttar Pradesh.'^ 

In Moti Lai Kamplapat Sugar Mi'ls v. .State of U. P,® the representation 
was made by the Government knowing or intending that it would be acted on 
by the appellant, because the appellant had made it clear that it was only on 
account of the exemption from sales tax promised by the Government that the 
appellant had decided to set up thp factory for manufacture of vanaspati at 
Kanpur. The appellant, in fact, relying on this representation of the Govern- 
ment, borrowed moneys from various financial institutions, purchased plant and 


1. 1979 SC 621 ; Jit Ram Shiv Kumar v. State of Haryana, 1980 SC 1285 (1302). 

2. Jit Ram Shiv Kumar v. State of Haryana, 1980 SC 1285 (1302). 

3. Ibid. p. 1302. 

4. 1979 SC 621. 
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machioAy from M/s De Smith (India) Pvt. Ltd. Bombay and set up a vanas- 
pati factory at Kanpur. The facts necessary for invoking the doctrine of 
promissory estopple were, therefore, clearly present ^and the Government was 
bound to carryout the representation and exempt the appellant from sales tax 
in respect of sales of vanaspati effected by it in Uttar Pradesh for a period of 
three years from the date of commencement at- the production. 

It is not necessary, in order to attract the applicability of the doctrine of 
promissory estoppel that the promisee, acting in reliance on the promise, should 
suffer any detriment. What is necessary is only that the promisee should have 
altered his position in reliance on the promise. This position was impliedly 
accepted by Denning, J., in the High Trees^ case when the learned Judge pointed 
out that the promise must be one, ‘‘which was intended to create legal relations 
and which, to the knowledge of the person making the promise, was going to be 
acted on by the preson whom it was made and which was in fact acted on” 

If a promise is 'acted on’ “sueh action, in law must necessarily result 
in an alternation of position”. This was reiterated by Lord. Denning in fV, J. 
Alan & Co. Ltd. v. El Nasr Export and Import Co.^ where the learned Law 
Lord made it clear that alternation of position “Only means that he (the 
promisee) must have been led to act differently from what he would otherwise 
have done. .\nd, if you study the cases in which the doctrine has been applied, 
you will see that all that is required is that the one should have acted on the 
belief induced by the other party”. 

What is necessary, therefore, is no more than that there should be altera- 
tion of position on the part of the promisee. The alteration of position need 
not involve any detriment to the promisee. If detriment were a necessary 
element, there would be no need for the doctrine of promissory estoppel 
because, in that event, in quite a few cases, the detriment would form the 
consideration and the promise would be binding as a contract. There is in 
f^act not a single case in England where detriment is insisted upon as a necessary 
ingredient of promissory estoppel. 

“We do not think that in order to invoke the doctripe of promissory esto- 
pel it is necessary for the promisee to show that he suffered detriment as a 
result of acting in reliance on the promise. But we may make it clear that if 
by detriment we mean injustice to the promisee which would result if the 
promisor were to recede from his promise, then detriment would certainly 
come in as a necessary ingredient. The detriment in such a case is not some 
prejudice suffered by the promisee by acting on the promise, but the prejudice 
which would be caused to the promise if the promisor were allowed to go back 
on the promise.” 

It would, therefore, be correct to say that in order to invoke the doctrine 
of promissory estoppel it is enough to show that the promisee has, acting in 
reliance on the promise, altered his position and it is not necessary for him to 
further show that he has acted to his detriment.® 

40.3. Illegal arid Tortious acts 

If the taking of the property is in itself illegal it would be a tort commit- 
ted by the officers of the Government. 

In Tarucknath v. Collector of Hooghly,* Maepherson, J. said : “A 
Magistrates ideas of what is for the public convenience in no degree justify him 

1. (1955)1 All ER256. 
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in appropriating or destroying the property of other persons, except ,f‘n such 
manner as the law provides. If the Government has a right to make a road 
through my house and garden, of course, that right may be enforced, fiut the 
mere fact that the government considers that it would be a veiy„ great conveni- 
ence to the public that there should be a road running where my house now 
stands, gives the Government right whatever summarily to appropriate my 
garden and pull my house down about my ears. The Government and the 
officers of Government are just as much found to proceed in such matters 
according to law, as are private individuals ; and the government and its 
oflFicers are just as much liable in damages, for illegally appropriating or 
destroying property for the purpose of adding to the convenience of the public 
as is a private individual who appropriates or destroys property for his own 
convenience”.^ 

In so far as the state activities have wide ramifications involving not only 
the use of sovereign powers but also its powers as employers in so many 
public sectors, it is too much to claim that the State should be immune from 
the consequences of tortious acts of its employees committed in the course of 
their employment. 

“What is done in contravention of a provision of an Act of Parliament, 
cannot be made the subject matter of an action”. These are the words used by 
Lord Ellenborough, C. J., in Langton v. Hughes,^ and they have been cited with 
approval by the highest authority. They are equally applicable to what is done 
in contravention of a regulation lawfully made under the authority of an Act 
of Parliament and an order lawfully made under the authority of such a regula- 
tion. That which is prohibited can not be lawfully be done, whether the 
prohibition is contained in Act or regulation or order, and if it can not law- 
fully be done it can not be the subject of a claim enforceable at law.’’ 

40.4. Reasons for nonsuability of State 

A Sovereign i^ exempt from 'suit, not because of any formal conception 
or obsolete theory, but on the logical and practical ground that there can be no 
legal right as against the authority that makes the law on which the right 
depends. 

“As there is no person in the Government who exercises supreme execu- 
tive power or performs the public duties of a Sovereign it is difficult to see on 
what solid foundation or principle the exemption from liability to suit rests. It 
seems most probable that it has been adopted in our C ourts as a part of the 
general doctrine that the supreme power in every state, wheneve it may reside, 
shall not be compelled by process of Court of its own creation, to defend itself 
from assaults in those Courts.” 

40.5. Suability of the United States of America 

It is necessary to ascertain on what principle the exemption of the United 
States from a suit by one of its, citizens, is founded and what limitation 
surround that exemption. The subject was examined in some detail by Miller, 
J, in United States v Lee* wherein he observed : “In this as in most other 
cases of like character, it will be found that the doctrine is derived from the 

1. Taruenath v. CoUeetor of Hoogly, 13 WR 1 1 (18). 
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laws ain> practices of our Eaglish ancestors; and while it is beyond question 
that, from the time of Edward I until now, the King of England was not 
suable in the Courts of that Country, except where his consent had been given 
or petition of rmht, it is a matter of great uncertainty whether prior to that time 
he was not suable, in his own Courts and in his Kingly character, as other 
persons were. It is certain, however, that after the establishment of the Petition 
of Right, about that time, as the appropriate manner of seeking relief where 
the ascertainment of the parties rights required a suit against the King no 
attempt had teen made to sue the King in any Court, except as allowed on 
such petition. There is in this country, however, no such thing as the Petition 
of Right, as there is no such thing as a Kingly head to the Nation nor to any of 
the States which compose it. There is vested in no officer or body the authority 
to consent that the State shall be sued, except in the law making power, which 
may give such consent on the term it may chose to impose. (Congress has 
created a Court on which it has authorised suits to be brought against the 
USA but has limited such suits to those arising on contract, with a few a 
unimportant exception. What were the reasons which forbade that the King 
should be sued in his own Court, and how do these reasons apply to the 
political body corporate which we call the United States of America ? As 
regards the King, one reason given by old Judges, was the absurdity of the 
King sending of writ to himself to command the King to appear in the Kings 
court. No such reason exists in our Government as process runs in the name 
of the President and may be served on the Attorney General. Nor can it be 
said that the dignity of the Government is degraded by appearing as defen- 
dants in the Court of its own creation. Gray, J. in Briggs v The Light Boots^ 
observed ; “The broader reason is that it would be inconsistent with the very 
idea of supreme executive power and would endanger the performance of the 
public duties of the sovereign, to subject him to repeated suits as matter of 
right, at the will of any citizen, and to submit to the Judicial tribunals the 
control and disposition of his public property, his instruments and his means of 
carrying on his Government in war and in peace and the money in his 
treasury.” 

40.6. Suits against Government under the Constitution 

The Government of India may sue or be sued by the name of the Union 
of India and the Government of a State may sue or be sued by the name of 
the State and may, subject to any provisions which may be made by Act of 
Parliament or of thj Legislature of such State enacted by virtue of power con- 
ferred by their Constitution, sue or be sued in relation to their respective 
affairs on the like cases as the Dominion of India and the corresponding 
Provinces or the corresponding Indian States might have sued or been sued as 
if this Constitution had not been enacted.* Immediately before the commence- 
ment of the Indian Constitution the provision of law in force was section 176* 
as adapted by the India (Provisional Constitution) Order, 1947. It enacted that : 
“The Dominion may sue or be sued by the name of the Province and may 
subject to any provisions which may be made by Act of the Dominion Legisla- 
ture or a Provincial Legislature enacted by virtue of powers conferred on that 
.Legislature by the Act, sue or be sued in relation to their respective affairs in 
the like cases as the Secretary of of State in Council might have sued or 
tem sued if this Act had not been passed.” 

. 1. 11 Allen 162. 
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It thus becomes uec^sary to trace the history of this sectioo. By the Char- 
ter Act of 1833(3 & 4 Will IVc 8S) the East India Company was made*a trustee 
for the Crown in respect of all the property which it possesed in India and 
with regard to all the debts and liabilities of the Company they were charged 
upon the revenues of India. When the Indian territories were transferred to 
tte Crown, the Act of 1858 (21 & 22 Vic.c. 106) was passed and section 65 of 
that Act provided that the Secretary of State for India in Council should and 
might sue and be sued as a body corporate and that all persons should and 
might have add take the same suits and remedies and proceedings, legal and 
equitable against the Secretary of State Council of India as they could have 
done against the said company, and that the property and effects then vested 
in Her Majesty for the purposes of the Government of India or acquired for 
the said purposes should be subject and liable to the same Judgements and 
executions as they would, while vested in the said company, nave been liable 
to in respect of debts and liabilities lawfully contracted and incurred by the 
said company. Section 32 of the Government of India Act of 1915.^ Conti- 
nued the same position. Section 32 (1) provided that the Secretary of State 
in Council might sue and be sued by the name of the Secretary of State in 
Council as a body corporate and sub-section (2) enacted that every person 
should have the same remedies against the Secretary of State in Council as he 
might have had against the Bast India Company if the Government of India 
Act 1858 had not been passed. Government of India Act 1919, ^ enacted an 
identical provision in section 32 and this was continued in section 176 of the 
Government of India Act, 1935. After Independence Act, 1947 the Dominion 
of India and the different Provinces were constituted juristic persons as is it 
were, for the purpose of suing and being sued just as the Secretary of State for 
India in Council was under the earlier legislation.” Therefore in all those cases 
where the East India Company could be sued by the subject, a suit would be 
maintainble against the Government. 

The East India Company had been invested with powers and privileges of 
two fold nature, perfectly distinct from each other, namely, powers to carry 
trade as merchants and (subject only to the Preogative of the Crown to be 
exercised by the Board of ^mmissioners for the affairs of India) power to 
acquire and retain, and govern territory, to raise and maintain armed forces 
by sea and land, and to make peace or war with the Hative powers' of India.'^ 
The act done in the execution of there sovereign powers were not subject to 
the control of Municipal courts. This was sufficiently established by the cases 
of The Nabob of Arcot v East India Company^ in the Court of Chancery in 1793 
and East India Company v. Syed Abas^, The acts of a Sovereign, which cannot 
be questioned in his courts are acts of State strictly so called. But what is an 
act of state may now be considered. 

In P d O.S.N. Co v Secretary of Slate for India’’ the suit was against 
the Secretary of State for damages caused by the negligence of the servants of 
Government. There Peacook, C.J. observed ; “In determining the question 
whether the East India Company would under the circumstances have been 
liable to an action, the genera! principal to sovereigns and States and the 
reasoning deduced from the maxHn pf the Engilish Law that the King can do 

1. 5 <£ 6 Geo Vc 61. 

2. 9 and 10 Oeo Vc 10. 

3. See 176 Government of India Act, 1935 as adapted in 1947. 

4. Gibson V East India Company (1839) 5 Bins H.C 262; 8 LJ (N.S) CP 193. 

5. 7 M-I.A. 555 

6 5 Bom. HC (App) 1. 
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wrong, would have no force. We concur entirely in the opinion expressed by 
Grey, t.J. in the case of Bank of Bengal United Company^ that the fact 
of the company's having been invested with powers usually called sovereign 
powers did not constitute them sovereigns. The Chief Justice further observed, 
that ‘‘there was a great clear distinction between acts done in the exercise 
of what were usually termed sovereign powers and acts done in the conduct 
of undertakings which might be carried on by. private • individuals without 
having such powers delegated to them.® But where an act was done or a 
contract was entered into, in the exercise of powers usually called sovereign 
powers, by which was meant powers which could not be lawfully exercised 
except by a sovereign to exercise them, no action will lie.”-' These 
passages have sometimes been understood to mean that while the East 
India Company could be sued in respect of its commercial dealings, it could 
not be sued in respect of any acts done by it in discharge of rights of soverei- 
gnty delegated to them. ^ “While the former proposition” said Tendblkar, J. 
“is undisputable, the latter is only partially true. In respects of acts of State 
strictly so 'Called the Company is no doubt liable but the immunity docs 
not extend to acts done under colour of legal title, although they may be acts 
in discharge of governmental functions in exercise of the sovereignty dele- 
gated to the company.”'^ The authority of the decision in the Peninsular 
case® has been considerably shaken by the vie wexpressed by the Privy Council 
in Vankata Rao v Secretary of State for India'’ . In this case the appellant 
sued the Secretary of State for India and in council for damages for wrongful 
dismissal and the Madras High Court relied on section 32 Government 
of India Act. 1919 as limiting the right of appellant to sue the Secretary of 
State for India and in Council in those identical cases where a suit would have 
lain against the East India Company. Beasley, C.J. observed : “It is sufficient 
to say that these cases clearly show that the East India Company could only 
have been sued in its capacity of trading corporation and that it could not 
have been sued for acts of state or sovereignty, and although the dismissal of 
a servant of the Crown may not perhaps strictly speaking be described as an 
act of State, it can certainly be more properly put in the class of acts of 
sovereignty rather than the class in cases embraced by transactions carried 
only private individuals and trading corporations, as the control of depart- 
ments of State must lie in the exercise of certain sovereign rights.” On appeal 
to the Privy Council Lord Roche said : “The reasoning of the Court below 
as to section 32 of the India Act, 1919 and its •effect and bearing on these 
actions is another matter to which their Lordships must not be taken to give 
their assent. As at present advised their Lordships are not disposed to think 
that this section, which is a section relating to parties and procedure, has an 
effect to limit or bar right of action of a person entitled to a right against the 
Government, which would otherwise be enforceable by action against it, 
merely because an identical right of action did not exist at the date when the 
East India Company was the body if any to be sued. If it had appeared that 
the plaintiffs’ service under the Act of 1919 was not terminable at pleasure 
their Lordships are not prepared to say that remedy by suit against the Secretary 
of State for India and in Council for a breach of the contract of service would 
not have been available to the plaintiff. Breach of contract by the Crown can 

1. Bignall Rep. 12. 

2. of Bengal v. United Co., 5 Bom. H. C. App. I . 

3. Ibid., p. IS. 

4. Secretary of State v Cockcroft, 39 M 351. 

, 5. P.V. Rao V Khttshaldas, 1949 B. 277 (298). 
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in England be raised by petition of right. The fact that for a different reason, 
namely, that service under the East India Company was at pleasure a precisely 
similar suit could not have been brought against the Company docs not in 
their Lordships’ view conclude the matter either under Clause (2), Section 32 of 
the Act or on reasoning of Sir Barnes Peacook in the i'ennenHar. c&se.^ It 
would thus appear that the authority of the Pennensular case> and other cases 
which took the same view was considerably shaken by the above>Privy Council 
decision. 

In P. V, Rao v Khushaldas^ the act of requisition by the Government was 
questioned and it was argued that the Provincial Government could not be 
brought before the court and could not be sued in respect of any Governmental 
or execution act. It was further contended that Government could only be 
sued in respect of such acts as can be performed by an individual of* by trading 
corporation and when the Government acted as a sovereign authority its acts 
were outside the purview of and could not be questioned in the Municipal Courts. 
But Ciiagla, C. J. observed : “This is rather a starting proporiiion according to 
the Advocate General, the courts of law could not compel government to justify 
its acts as being within the law and cannot give any protection to the subject if 
Government affects his rights or imposes a liability upon him contrary to the 
provision of the law. If such proportion were sound, it would completely 
undermine the position of the judiciary and deprive the subject of the one sure 
and certain protection he has in any independent judiciary against the illegal and 
unjustifiable encroachment of the executive. The proposition put forward by 
the Advocate General is wholly untenable and entirely contrary to the basic 
principles of British Jurispredence.” ■ - 

The distinction between governmental and non governmental functions is 
'not valid any more in a social welfare state where the lassicz faire is an out- 
moded concept and Herbert Spencers Social Statics has no place apart from 
filing of suits -against the government.'* The 'constitution provides for issuance 
of writs against the government under Arts 32 and 226 of the Constitution. 

It is not correct to argue that the provision of Art. 300 are wholly out 
of the way for 'determining the liability of the State. It is true that Arts. 
294 and 29S deal with rights to property assets, liabilities and obligations of 
the erstwhile Governors’ Provinces or of the Indian States'(specified in Part B 
of the First Schedule). But Arts. 294 and 29S are primarily concerned with 
the devolution of those rights, assets and liabilities, and generally speaking, 
provide for the succession of a State in respect of the rights and liabilities of an 
Indian State. That is to say, they do not define those rights and liabilities, but 
only provide for substitution of one government in place of the other. It is 
also true that the first part of Art. 300, as already indicated, deals only with the, 
nomenclature of the v^arties to a suit or proceeding, but the Second Part deOnes 
the extent of liability by the use of the words “in the like cases” and refer back 
for the determination of such cases to the legal position before the enactment 
of the Constitution. That legal position is indicated in the Government of 
India Act, 1935, section 176 (1) of which is in these words: “The Federation 
may sue or be sued by the name of the Federation of India and a Provincial 
Government may sue or be sued by the name of the Province, and, without 
ptedudice to the subsequent provisions of this Chapter, may, subject to any 
provisions which may be made by Act of the Federal or a Provincial Legislature 
enacted by virtue of powers conferred on that Legislature by this Act, sue or be 

1. 5 Bom. H.CR. (App) 1 ' 

2. Ibid. 

3. 1949 B 277. 
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sued rcaltion to their respective affairs in the like cases as the Secretary of 
State in Council might have sued or been sued if this Act had not been passed.” 

It will be noticed that the provisions of Art. 300 (1) and Section 176(1) 
are mutatis miftandis substantially the same. Section 176 (1) refers back to the 
legal position as it obtained before the enactment of that Act, as it emerged on 
the enactment of section 32 of the Government of India Act, 1915. J 

40.7. Tortious Liability of the State 

The question naturally arises : What was the extent of liability of the 
East India Company for the tortious acts of its sef\ants committed in course of 
their employment as such ? The exact question arose in a case in Calcutta, 
before the Supreme Court of Calcutta. The Calcutta case appears to have been 
cited before the High Court of Bombay in the case of Narayan Krishna Loud v. 
Gerard Norman, Collector of Bombay.^ The Bombay case related to an action 
of trespass, brought by the plaintiff against the Collector of Bombay in respect 
of certain land, which the Collector believed was Government property. The 
report of the Calcutta case, which does not appear to have been reported in any 
Calcutta legal journal though, on the face of it, it was a judgment of far teach- 
ing importance and has always been cited as the leading case on the subject. It 
was a case decided by a Full Bench, consisting of Peacock, C.J. and Jakson and 
Wells, JJ. of the Supreme Court of Calcutta. It arose out of a reference by the 
Small Cause Court Judge under section 55 of Act IX of 1950. The case as 
stated to the Supreme Court, was to the following effect. A servant of the 
plaintiffs was proceeding on a highway in Calcutta driving a carriage diavn by 
a pair of horses belonging to the plaintiffs. The accident, which took place on 
the highway, was caused by the servants of the Government employed in the 
Government dockyard at Kidderpore, acting in a negligent and tash manner. 
As a result of the negligent manner in which the Government employerccs in the 
dockyard were carrying a piece of iron, funnel, one of the horses drawing the 
plaintiffs carriage was injured. The plaintiff company claimed damages against 
the Secretary of State for India for the damage thus caused. Tlie learned Small 
Cause Court Judge came to the finding that the defendants servants were wrong- 
doers in carrying the iron funnel in the centre of the road, and were, thus, 
liable for the consequences of what occurred. But he was in doubt as the 
liability of the Secretary of State for the tortious acts of the Government ser- 
vants concerned in the occurrence in which the injury was caused to the plain- 
tiffs’ horse. So the question, which was referred to the Court for its answer, 
was whether the Secretary of State was liable for the damage occasioned by the 
negligence of the Government servants, assuming them to have been guilty of 
such negligence as would have rendered un ordinary employer liable. In the 
course of their judgment, their Lordships began by examining the question 
whether the proviso to the jurisdiction of the Small Cause Courts to the follow- 
ingeffect could be a barto the suit. 

Provided always that the Court shall not have jurisdiction in any matter 
concerning the revenue, or concerning any act ordered or done by the Governor 
or Governor-General or any member of the Council of India, or of any Presi- 
dency, in this public capacity, or done by any person by order of the Governor- 
.General or Governor in Council, or concerning any act ordered or done by 
any Judge or Judicial Officer in the execution of his office, or by any person 
in pursuance of judgment or order by any Court, or any such Judge or Judi- 
cial Officer, or any suit for libel or slander (Proviso to Section 25 of the Small 

Cause Courts Act). 

0 
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The Court came to the conclusion that the proviso was not a ba^ to the 
suit. Having disposed of the preliminary question the Court addresred itself 
to the main controversy, which it described as *‘one of very considerable 
importance and of some difSculty.” Then the Court considered 'the provisions 
of section 65 of the Act of 1858, and pointed out that as the Queen could not 
be sued in her own courts, as the East India Company could have been, it was 
necessary to provide by that section the mode for enforcing the liabilities of 
the Company now devolved upon the Secretary of State. Then the Court 
addressed itself to the question: Would the East India Company have been 
liable in the present section if the Act (21 & 22 Viet. ch. 106) had not been 
passed. With reference to the provisions of 3 & 4 Wm. IV, c.85, it was 
pointed out that the Company not only exercised powes of government but 
also carried on trade as merchants. The Court then examined in great detail 
the provisions of the Act aforesaid and pointed out that by that Act the 
Company was directed to close its commercial business and cease to have any 
interest in the territorial acquisition in India which were to be held by the 
Company until April 30, 1854, in trust for the Crown. Section 10 of that Act, 
which may be characterised as the ancestor of Section 65 of the Act of 1858, 
provided as follows : 

“That so long the possession and government of the said territories shall 
be continued to the said Company, all persons and bodies politic shall and 
may have and take the same suits, an'd proceedings, legal and equitable, 
against the said Company, in respect of such debts and liabilities as afore.said; 
and the property vested in the said Company in trust as aforesaid shall be 
subject and liable to the same judgments and execution, in the same manner 
and form respectively as if the said property were here by continued to the 
said company to their own use.” It is noteworthy that the provisions of 
section 10, quoted above, are materially similar to the latter part of section 65 
of the Act of 1858. It was in accordance with the provisions of section 10. 
followed up by section 65 aforesaid that the Court laid it down that the 
Secretary of State for India was subject to the same liabilities as those which 
previously attached to the East India Company. 

Before the Supreme Court of Calcutta, it was contended by the learned 
Advocate General, on behalf of the defendant, that the State cannot be liable 
for damages occasioned by the negligence of officers or of persons in its employ- 
ment. It was pointed out “it is true that it is an attribute of sovereignty that 
a State cannot be sued in its own courts without its consent. In England the 
Crown it was further pointed out, “cannot be made liable for damages for the 
tortious acts of its servants either by petition of Right or in any other manner, 
as laid down by Lord Lyudhurst in the case of Viscount Canterbiify v Attorney 
General.^ That decision was based upon the^principle that the King cani)ot be 
guilty of personal negligence or misconduct and consequently cannot be ires- 
ponsible for the negligence or misconduct of his servants. The Court further 
pointed out that it was in view of these difficulties in the wny of getting redress 
that the liability of the Secretary H>f State, in place of that of the East India 
Company, was specifically provided for by Section 10 aforesaid. The East 
India Company itself could not have claimed any such immunity as was avail- 
able to the Sovereign. This view was based on the opinion expressed by Grey, 
C J., in the case of Bank of Bengal v The East India Company's* that **the fact 
of the Company's having been invested with powers usually called sovereign 
powers did not constitute them sovereigns. This dictum was alsoTounded 

' 1. (1843) 1 Ph. 306. 

2. Bignell Rep. 120. 
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upon tha recital in 58 Geo IIIc. 155, by the which the territories in the possess- 
ion and under the government of the East India Company were vested in them 
without prejudice to the undoubted sovereignty of the Crown. The Court 
also pointed out that the liability of the Secretary of State was in no sense a 
personal liability, but had to be satisfied out of the revenues of India. 

The 5fare of Rajasthan v Mat F/«/yawa//.»also. meets the second branch 
of the argument that the State cannot be liable for the tortious acts of its 
servants when such servants are engaged on an activity connected with the 
affairs of the State. In this connection it has to be remembered that under the 
Constitution we have established a welfare state, whose functions are not con- 
fined only to maintaining law and order, but extend to engaging in all activities 
including industry, public transport, state trading, to name only a few of them. 
In so far as the State activities have such wide remihcations involving not only 
the use of sovereign powers but also its powers as employers in so many public 
sectors, it is too much to claim that the State should be immune from the 
consequences of tortious acts of its employees committed in the course of their 
employment as such. In this respect, the present set up of the Government is 
analogous to the position of the East India Company, which functioned not 
only as a Government with sovereign powers, as a delegate of the British 
Government, but also carried on trade and commerce, as also public transport 
like railways, post and telegraphs and road transport business. It was in the 
context of those fact that the Supreme Court of Calcutta repelled the argument 
advanced on behalf of the Secretary of State in these terms : 

“It was contended in argument that the Secretary of State in Council, as 
regards bis liability to be sued, must be considered as the State or as a public 
officer employed by the State. But, in our opinion his liability to be sued 
depend upon an express enactment in the 2 1st & 22nd Viet. c. 106 by which he 
is constituted a mere nominal defendant for the purpose of enforcing payment 
out of the revenues of India, of the debts and liabilities which had been contrac- 
ted or incurred by the East India Company, or debts or liabilities of a similar 
nature, which might afterwards be contracted or incurred by the Government of 
India. We are further of opinion that the East India Company were not 
sovereigns, and, therefore, could not claim all the exemption of a sovereign ; 
and that they were not the public servants of Government, and, therefore, did 
not fall under the principle of the cases with regard to the liabilities of such 
persons ; but they were a company to whom sovereign powers were delegated, 
and who traded on their own account and for their own benefit and were engaged 
in transactions partli for the purposes of government, and partly on their own 
account, which without any delegation by private individuals. There is a 
great and clear distinction between acts done in the exercise of what are 
usually termed sovereign powers, and acts done in the conduct of undertakings 
which might be carried on by private individuals without having such powers 
delegated to them. 

It was also argued before the Supreme Court of Calcutta that the East 
India Company having two-fold character of a sovereign power and of a 
trading company, it would be very difficult to determine whether a paniculu 
act had been done in the exercise of sovereign powers or of its activity in 
relation to trade and business. In answer to this contention, it was pointed 
out by the Court that the Company would not have been liable for any act 
done by its officers or soldiers in carrying on hostility or in seizing property 
■as prixe property or while engaged in military or naval action. In such cases 
noaotkM Wonld‘have lain even against the officers themselves. But the Com- 
pany would have been liable for the negligence of their ser vants or officers in 
ndvigating a river steamer or in repainng the same or hr doing any act in 
repairing or in doing any act in relation with such repairSi 

1.* 1#«.SC *33 C93«) K . 
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The argument that a distipction had to be jira^n between thf liability 
under a contract and that arising out of a wrongful act, and that the latter 
category of liability would not be within the mischief of the erords of the 
section (S. 65) was rightly repelled with reference to the worth of the Statute 
which said “debts lawfully contracted and expenses of liabilities incurred”. The 
latter expression liabilities incurred would include a liability arising out of a tor- 
t/ous act. The Court, after an elaborate consideration of all possible aigunients i n 
favour of the Secretary of State, came to the following concuhion, which is 
rightly summed up in the head-note in those words : 

“The Secretary of State in Council of India is liable for the damages 

occasioned by the negligence of servants in the service of Government if 

the negligence is such as would render an ordinary employer liable.” 

The law applicable to India in respect of torts committed by a servant of the 
Government was very much in advance of the Common law, before the enact- 
ment of the Crown Proceedings Act, 1947, which has revolutionised the law 
in the United Kingdom, also. 

Viewing the case from the point of view of first principles, there should 
be no difficulty in holding that the State should be as much liable for tort in 
respect of a tortious act committed by its servant within the scope of his employ- 
ment and functioning as such, as any othet employer. The immunity of the 
Crown in the United Kingdom was based on the old feudalistic notions of 
Justice, namely, that the King was incapable of doing a wrong, and, therefore, 
of authorising or instigating one, and that he could not be sued in his own 
courts. In India, ever since the time of the East India Company, the sovereign 
has been held liable to be sued in tort or in contiact, and the Common Law 
immunity never opiated in India. Now that we have, by our Constitution, 
established a Republican form of Government, and one of the objectives is to 
establish a Socidistic State with its varied industrial and other activities, employ- 
ing a large army, of servants, there is no justification, in principle, or in public 
interest, that the State should not be held liable vicariously for the tortious act 
of its servant. The Supreme Court has deliberately departed from the Common 
Law rule that a civil servant cannot maintain a suit aghinst the Crown. In the case 
of State of Bihar v. Abdul Majid} the Supreme Court has recognised the right of 
a Government servant to sue the Government for recovery of arrears of salary. 
When the rule of immunity in favour of the Crown, based on Common Law in the 
United Kingdom, has disappeared from the land of its birth, there is no legal 
warrant for holding that it has any validity in this country, particularly after 
the Constitution. As the cause of action in State of Rafasthan v. Vi^awati^ arose 
after the coming into effect of the Constitution, Sinha, C.J. said “ in our opinion 
it would be only recognising the old established rule, gong back to mote that 100 
years at least, if we uphold the vicarious liability of the State. Art. 300 
of the Constitution itself has saved the right of Farliamoit or the Legislature 
of a State to enact such law as it may think fit and proper in this behalf. But 
so long as the Legislature has not expressed its intention to the eontraty, it must 
be held that the law is what it iuis been ever since the days of the East India 
Company.” 

It is often maintained that a State as asovereigp person, oan havse no 
legal responsibility tyhatever. This is only correct with refeteace to ewtam 
acts of a State towards ite subjects.*. Any act of the GovefniqsBt w|ii^.|S net 
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n<w to justify themselves on grounds of Municipa. 

11 wn uTi i » 4<S«® cdlour of le^ title may be questioned m a Civil' 
r^iirt Art 300 of the Jndian Constitution is only a provision relating to parties 
,ofl orocedure and does not affect, limit or bar the right of action of a person 
•ntiiled to a riglit against the Government. While Art. 361 confers a personal 
•it^miinitv to the President, the Governor or Rajpramukh of a State it distinctly 
ITvI that nothing in cUuse (1) shall be construed as restricting the right of any 
pewons to bring appropriate proceedings against the Government of India or 
the Government of a State.' 

40.8. Act of State 


As to the alleged act of state, it is necessary to consider what is meant by 
the expression "act of state” even if it is not expedient to attempt a definition. 
It is an exercise of sovereign power. Obvious examples are making war and 
pe ice, making treaties with foreign Sovereigns, and annexations and cessions of 
territory. Apart from these obvious examples, an act of state must be something 
exceptional. Any ordinary governmental act is cognisable by an ordinary court 
of law (municipal not international) : if a subject alleges that the governmental 
act was wrongful and claims damages or other relief in respect of it. his claim 
will be entertained and heard and determined by the court. An act of state 
is something not cognisable by the court : if a claim is made in respect of it, the 
court will have to ascertain the facts b.ut if it then appears that the act complain- 
ed of was an act of state the court must refuse to adjudicate on the claim. In 
such a case the court does not come to any decision as to the legality or 
illegality or the rightness or wrongness, of the act complained of : the decision 
is that because it was an act of state, the court has no jurisdiction to entertain a 
claim in respect of it. This is a very unusual situation and strong evidence is 
required to prove that it exists in a particular case.* 


The question whether some governmental act was an act of state depends 
on the nature of the act and (sometimes at any rate) on the intention with which 
it was done, and the intention is to be inferred from words and conduct and 
surrounding circumstances. Some extracts from a leading judgment in this branch 
of the law will assist to show what is involved.* 


In the Tanjore case {Secretary of State in Council of India v. Kamachee Boye 

Sahaba)* Lord Kingsdown said " the main point taken, and that on which 

their Lordships think that the case must be decided, was this that the East India 
Company as trustees for the Crown, and under certain restrictions, are em- 
DOweW to act as a Sovereign State in transactions with other Sovereign States 
m India ; that the Rajah of Tanjore was an independent Sovereign in India ; 
that on his death, in the year 1855, the East India Company, the exercise of th«r 
soveruigii power, thought fit, from motives of State, to seize the property m the 
Raia of Tanjore and the whole of the property the subject of this suit, and did 
sdiM it accordingly ; and that over an act so done, whether rightfully or wrong- 
fully, no Municipal Court has any jurisdiction. The general principle of law was 
not as iudeed it could not, with any colour of reason, be disputed. The tran^ 
dons of independent States between each other are governed by other laws than 
tk/vG* nrbioh Municipsd Courts administer : such Courts have neither the m^s 
of ideoiding what is right, nor the power of enforcing any decision which they 

nyike.** 


1. Art. 361 (I) Second Proviso. 

2. Attorney General v. Nissan, (1969) 1 All B. R. 629 (659-60). 

3. Ibid., p. 66a 

4l (1851^7 Moo. lBd.App. 476. 





fif 

SjJt Brii^lhe^oLS^^^ pwiK^.of • f««hb<M,ring State, an ac[ 
nafSrSiS> justify itseJf on grounds of Municipal, law ? of Was it. in whole 
Jr in^? fpo/issiii taken by the Crown under coJour of I^I title of the 
Dronertvofthelate Raja of Tanjore. in trust for those Who, bylaw, might be 
entity to it on the death of the last possessor ? If it were the latter, the defence 
set up, of course, has no foundation. * 


The importance of intention appears from a later judgment,* where he said 
"But whatever may be the meaning of this letter, it affords nomr^ment in favour 
of the judgment of the Court ; but rather an argument against it. It shows that 
the Government intended to seize all the property which actually was seized, whe- 
ther public or private, subject to an assurance that all which, upon investigation, 
should be found to have bwn improperly seized, would be restored. But, even 
with respect to property not belonging to the Raja, it is difficult to suppose that 
the Government intended to give a legal right of redress to those who might 
think themselves wronged, and to submit the conduct of their ofi[icers, in the exe- 
cution of a political measure, to the judgment of a legal tribunal. They intended 
only to declare the course which a sense of justice and humanity would induce 
them to adopt. With respect to the property of the Rajah, whether public or 
private, it is clear that the Government intended to seize the whole, for the pur- 
poses which they had in view required the application of the whole. They declared 
their intention to make provision for the payment of his debts, for the proper 
maintenance of his widows, his daughters, his relations and depen^nts ; but they 
intended to do this according to their own notions of what was just and reason- 
able, and not according to any rules of law to be enforced against them by their 
own Court”.* 


There is also a passage in the judgment of Turner, L. J„ in Secretary of 
State in Council of India v. Hari Bhanjfl which affords some guidance as to 
the character of an act ot state (although there is an error if and in so for as it is 
imphed that an act of state could be committed against a subject within the 
realm). He in Secretary of State in Council of India v. Hari Bhanjl* 
said "Acts done by the Government in the oxercise of the sovereign 
powers of makmg peace and war and of concluding treaties obviously 
do not fall within the provmce of municipal law. and although in the adminis- 
tration of domestic affairs the Government ordinarily exercises powers which 
are regulated by that law, yet there are cases in which the supreme necessity 
of providmg for the public safety compels the Government to act which do not 
pretend to justify the^lves by any canon of municipal law... Acts thus done in 
the exercise of sovereign powers but which do not profess to be justified by muni- 
cipal law are what we understand to be acts of state of which municipal courts 
are not authorised to take cognisance.” There are. of course, also more modern 
authorities, but it will be sufficient for the sake of brevity, to cite the headnot 
of Salamaa v. Secretary of State in Council of India,^ ; "Where the East India 
Company, as representing the Crown, has done acts of such a nature, and under 
such circumstances, as to lead .to the conclusion that those acts were done in 
the exercise of supreme powa, as acts State, and to negative any intention to 
give thereby legal rights, whether contractual or otherwise, to an individual or 
mdividualsas against the Contpany, the Municipal Courts have no jurMiction 


1. Secretary of State tn Cotmett 0 / bdUa v X amaehe Bme Sahabo, (1859) 7 Mood. lod. 
App. 476 (531, 539). 

2. Attorney General v. Nluan (1969) 1 AB. E. R. 629(660461). 

3. (1882)liid.L.K.5Mod.273. 

4. (188^1iid.L.R.5Mod.atp.279. 

5. (190Q1K.B.613. 
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to qu«tt)on (fai Taliitity of thiose acts, or to eateriain aay claim in respect thereof 
by an individual against the Secretary of State for India, as the successor of the 
East India Company.” 

• 

It has long been one of the liberties of the subject that when a wrong is 
done to him by the executive be cannot be shut out from justice by the faceless 
plea of an act of State. Sir James Fitzjames Stephen said in his History of 
the CrimiruU Latv of England} '’the doctrine as to acts of State can apply only 
to acts which afifect foreigners, and which are done by the orders or with the rati- 
fication of the sovereign. As between the sovereign and his subjects there can 
be no such thing as an act of State. Courts of law are established for the 
express purpose of limiting public authority in its conduct towards individuals”. 

The penultimate sentence almost in exact terms was used in argument and 
accepted in Walker v. Baird* And it was affirmed by Lord Phillimore in 
Johnstone v. Pedlar.* In the same case Viscount Pinaiy said* that the doctrine 
of state "has no application to any case in which the plaintiff is a British 
subject”.* 

The forceful statements in Walker v. Baird} and Johnstone v. Pedlar} 
to the effect that act of state is no defence against the claim of a British subject 
coaid have intended the implication "so long as the subjecc is within the realm.” 
They could also have intended no such implication, and have been meant, at 
thiirfiee value, to apply wherever the subject might I think the latter 
slightly more probable, but their Lordships were certainly not directing their 
m'ndi to this particular point since in each case the mischief done by the execu- 
tive was in fact within the realm. In Salmond on Torts* the authorities are 
summed up in the words : "A British subject owes allegiance to the Crown in 
whatever part of the world he may be ; it seems therefore that the Crown cannot 
plead act of State against him. wherever the wrong may have been committed.”' 

There is nothing in any of these cases to suggest that if the Crown 
actively interferes with the person or property of a British subject in England 
he is barred from a remjdy in the couns because that act was done in carrying 
out or implementing some act of state such as an annexation or a treaty with a 
foreigi power. A subject must of course put up with loss which he suffers 
indirectly through the treaty obligations of the Crown. But it seems to be 
clearly CO iirary to the liberties of the subject that he should have no remedy 
if the Cfow.i Within the realm directly interferes with his liberties of person or 
property even if it does so in accordance with some treaty with a foreign power. 
There is some force in the argument that the interference by the Crown with a 
subject’s liberties of person or property abroad cannot be barred from considera- 
tion in the courts by the plea of an act of state." 

1. (18«3) Vol .2p.65. 

2. (1892) A. C. 49t (494). 

3 (1921) 2 A. C. 262 (295) : (1921) All E. R. Rep. 176 (191). 

4 ] (1921) 2 A. C. 262 (272) : (1921) All E. R. Rep. 176 (180). 

3. Attorney Oenerol v. Nissan, (1969) 1 All E. R. 629 (648). 

6*. a««)A.C.491. 

% (1921) A. C. 262 : (1921) All. E. R. Rep. 1 76. 

a 14th Ed. 1965 p. 4OT 

9. Attorney Oenerat v. Nissan, (1969) I All B.tR. 629 (649). 

• to lMd.,p.6S0. 
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Lord Sumner said that Buron v. Denman,* was a case rather of the inabi- 
lity of the court than of the disability of the suitor : 

"Municipal Courts do not take it upon themselves to review the 
dealings of state with State or of Sovereign with Sovereign.* They do not 
control the acts of a foreign State done within its own territory, in the exe- 
cution of sovereign powers, so as to criticise their legality or to require 
their justicfication.’^ 

He did also add that :* 

"What the Crown does to foreigners by its agents without the realm 
is State action also, and is beyond the scope of domestic juri^iction." 

Lord Kingsdown in 1859 in delivering the Judgment of the Privy Co:uncil 
in Secretary of Stale in Council of India v. Kamachee Boye Sahaba had said * 

"The transactions of independent States between each other are 
governed by other laws than those which Municipal Courts administer : 
such Courts have neither the means of deciding what is right nor the 
power of enforcing any decision which they may make”. 

Viscount Finlay said that it was settled Iaw« : "that if a wrongful act 
has been committed against the person or the .property of any person the wrong- 
doer cannot set up as a defence that the act was done by the command of the 
Crown.” 

A servant of the Crown may by his act infringe the rights of an individual 
so as to cause him damage. Then, if that servant of the Crown is sued, the 
question is whether it is a defence to him to prove that his act was ordered or 
ratified by the Government. Or, 'secondly, the action of the government or of 
its servants may caitse consequential loss to an individual although it does not 
infringe any of his ordinary rights. Or, again, the action of the government or 
of its servants may be in exercise of the royal prerogative in which case the 
action is not unlawful but the question is whether the individual is entitled to 
compensation.* 

Where an act of a servant of the Crown infringes the rights of a British 
subject it has been settled law for centuries that it is no defence to plead that 
the act was ordered or ratified by the Crown or the government. And since 
the decision of H luse of Loris in Johnstone v. Pedler,* it has been equally clear 
that an alien in this country — other than an enemy alien — is in the posi- 
tion. And now that it is possible to sue the Crown directly by virtue of tl^ 
Crown Proceedings Act, 1947 the position must be the same as it would have 
been if the action had been brought against the individual wrongdoer. The 
other case is, clear where the act complained of was done against an alien 

1. (1848) 2Exch. 167. 

2. (1921) 2 A. C. 262 (290): 1921 All E.R. Rep. 176(189). 

3. (I8S9) 7 Moo. lod. App. 476 (529) : Attorney General v. Nluan, (1969) I All B. R. 

629 (642.43). 

4. (1921) 2 A. C. et p.271 ) ^921) All B-R. p. 180) Attorney Oeoeral v. hOssao. 

(1969) 1 AH. B. R. 629 (64^ 

5. Attorney General v. Hbm, <1949) t AU B. It 42»<634). 

6. (1921) 2 A. C 262 : (1921) All. B. R. Rep. 176. 
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outsid# Her M&jesty s dominions. Since Buron v, Denman} it has been accepted 
that if the act was ordered or has been ratified by the British government the 
Enghsh courts cannot give redress to that alien. He may enlist the support of 
fega^^TiSl^nglaS*^ diplomatic representations, but he has no 

Lord Beid smd ‘"Let me take first the leading case of Johnstone v. Pedlar.* 

within the United Kingdom, so the rights of a 
Bntishsubjcct outside the re^lm were not in issue. But there wns e genernl discus- 
^on of the whole question, and the way in which atleast Viscount Finlay, Viscount 
Cave and L^rd Phillimore expressed their opinions that they must have had this 
in mind, and must have thought that it was settled law that British subjects, 
unlike aliens, were entitled to legal redress in respect of acts of the executive 
outside the realm”. Lord Finlay, J, said* : 


“It is the retried law of this country... that if a wrongful act has been 
committed against the person or the property of any person the wrongdoer 
cannot set up as a defence that the act was done by the command of the 
Crown. The Crown can do no wrong, and the Sovereign cannot be used in 
tort, but the person who did the act is liable in damages, as any private 
person would be. This rule of law has, however, been held subject to quali- 
fication in the case of acts committed abroad against a foreigner. If an 
action be brought in the British Courts in such a case it is open to the 
defendant to plead that the act was done by the orders of the British 
Government, or that after it had been committed it was adopted by the 
British Government. In any such case the act is regarded a.s act of State 
of which a municipal Court cannot take cognizance. The foreigner who 
has sustained injury must seek redress against the British Government 
through his own Government by diplomatic or other means.” 


Then Lord Reid, J. cited Buron v. Denman* and went on® ; “This doctrine 
has no application to any case in which the plaintiff is a British subject.” Lord 
Cave’s statement* was to the same effect and Lord Phillimore said^ : 

“The defence set up in the present case is sometimes called the 
defence of an act of State. As regards this way of looking at it, I cannot 
put the matter better or or more tersely than as I found it put in one of 
the reasons given by the successful plaintiffs in their case as respondents 
brfore the Privy Council in Walker v. Baird * : ‘Because between Her 
Majesty and one of her subjects there can be no such thing as an act of 
State.’ And this proposition was finally accepted in the case of Walker v. 
Baird.* 

Lord Atkinson and Lord Sumner did not dissent in any way from these 
yj(BWS. It is true that they were obiter, but it is clear that the whole matter had 
been fhlly considered. 


1. (I848> 2 Exch. 167 : Attorney General v. Nissan, (1969) 1 All. E. R, 629 (634). 

2. (1921) 2 A. C. 262 : (1921) All. E. R. Rep. 176. 

i. (1921) 2 A. C (271) : (1921) All E. R. Rep. at p.l«0. 

4. (1848) 2 Exch. 167. 

5. (1921) 2 A. C. (272) : < 1921) All E. R. Rep. 180. | 

6. (1921) ZAC. (275) : (1921) All. E. R. Rep. 182. 

7. (1921) 2 A. C. (295) : (1921) All. E. R. Rep. 191. 

8. (1892) AC. 491. 

9. (1982) A. C. 491 : Attorney General v. Nissan, (1969) I All. E. R. 629 (634-5.) 
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"Before considering dicta which appear to favour the Crown’s contention” 
said Lord Reid "I must advert to the kinds of cases in which most <n them 
appear. Many arise out of annexations of territory by conquest or by cession. 
The former Sovereign of the annexed territory, being an alien, has no legal redress 
even when property confiscated is alleged to include his private p/operty. And 
no one, whether a British subject or not, can complain that, by dispossessing 
the former Sovereign, the Crown has made his rights against that Sovereign 
worthless. In order to succeed he would have to found on the act of the Crown 
as having imposed on the Crown a new liability. That he cannot do”.* 

In Doss V. Secretary of State for India in Council* the King of Oudh had 
been dispossessed after the Indian mutiny and a creditor of his, apparently a 
British subject, being unable 'to recover against the dispossessed Sovereign, 
maintained that the Indian government had become liable to him. But. as Sir 
Richard Malins, V. C., pointed out,' an annexation cannot create new rights 
against the new Sovereign. "I think” said Lord Finlay "that the same principle 
applied to Raput Ram v. Secretary of State for India"*. Estates had bwn 
assigned by the East India Co. for the maintenance of the King of Delhi and 
when he was deposed and these estates were resumed, a mortgagee of these 
estates claimed unsuccessfully the sum due under the mortgage. In Cook v. 
Spring* Cook had obtained concessions from the ruler of Pondoland who was 
thereafter dispossessed. He sued the colonial government and failed. He only 
had rights against the former ruler. Similarly in West Rand Central Gold 
Mining Col, Ltd v. Regem* the government of the South African Republic had 
taken gold bars from the plaintifis and they claimed that the Crown having 
annexed the Transvaal should pay the debt of the former Sovereign. Secretary 
of State in Council of India v. Kamachee Boye Sahaba’’ was founded on, but 
that only deals with the property of the dispossessed Sovereign and "I cannot 
accept” said Lord Reid, J. "the view that it affords any justification for the sub- 
mission that the property of a British subject in conquered territory can be 
confiscated.”® 

A good deal of the trouble has been caused by using the loose phrase "act 
of state” without making clear what is meant. Sometimes it seems to be used to 
denote any act of sovereign power or of high policy dr any act done in the 
execution of a treaty. That is a possible definition, but then it must be observed 
that there are many such acts which can be the subject of an action in court if 
they infringe the rights of British subjects. Sometimes it seems to b". used to 
denote acts which cannot be made the subject of enquiry in a British court. But 
does not tell us how to distinguish such acts ; it is only a name for a class which 
has still to be defined. One mfinition which has been accepted in some quarters 
is that of Proferssor Wade, quoted in Halsbury’s Laws of England.* 

"An act of the executive as a matter of policy performed in the course of its 
relations with another state including its relations with the subjects of that state, 

1 . Attorney General v. Nissan, (1969^ 1 All E. R. 629 (636). 

2. (1875) L. R. 19 Eq. 509. 

3. (187^L.R. 19Eq.532. 

4. (1872^ 2 Sutherland P. C. App. 726. 

5. (1899) A. C. 572 : (1895-99) All E. R. Rep. 773. 

6. (1905) 2 K. B. 391. 

7. (1859) 7 Moo. lod. App. 476. 

8. Attorney General v. Ntssan, (19<9) I All E. R. 629 (636*7). . 

9. 3rd Ed., p. 279. 
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unless tlw are temporarily within the aOegiance of the Crown, is an act of 
state.’" ' 

«I do not think” said Lord Reid, J. "that this is entirely satisfactory. I am 
not sure what is»meant by 'as a matter of policy’. One hopes that all acts of the 
executives are done as a mattoof policy and not on randoihr decisions, and 
certainly it would not be possible for a court to enquire whether a particular 
act of the executive had or had not been done as a matter of policy.” And what 
about acts subsequently ratified ? When Captain Denman acted against the Spa- 
niard Bwon V. Denman^ it must have been his policy, for he acted without orders 
and, when his act was ratified, the policy may simply have been in those days to 
support Her Majesty’s officers against foreigners. Then next ‘in the course of 
its relations with another state” : I do not much like this as a description of a 
war of conquest. I th&k one one would have to hdd "or against another state 
or a subject of that state*. I have already said that I can find no reason why 
an act performed against a British subject should take on a different character 
and become an act of state because done by the government in the course of or 
arising out of its relations with another state. And Walker v. Baird* shows that 
it does not, at least when done within British dominions. Professor Wade was 
no doubt merely attempting to make the best of a confused body of authority, 
and not attempting to make new law. If I attempted that I would certainly do not 
better. But I would suggest to your Lordships that we cannot rest content with 
that. I think we must say either that all acts of the executive are acts of state, x>r 
that acts of the executive should only be called acts of state in cases where the 
court will not enquire into them or given relief in respect of them but should not 
be called acts of state when the court’s jurisdiction is not outed”.* 

It is sometimes said that the question whether an act done on behalf of or 
ratified by the Crown — which here must mean the government — is an act of state, 
depends on the nature or quality of the act, and that it is for the court to deter- 
mine whether any act is an act of state. It is true that the court must determine, 
on such facts as are available, whether the act was done in purported exercise of a 
legal right ; if it was it cannot be redded as an act of state. But if it was not done 
in purport^ exercise of any legal right and was done by an officer of the Crown 
apparently in the course of his duty, then it appears to me that it must be for the 
Crown to say whether it claims that the act was an act of state. But if it was not 
done in purported exercise of any le^l right and was done by an officer of the 
Crown apparently in the course of his duty, then it appears to me that it must 
be for the Crown to say whether it claims that the act was an act of state. The 
act may appear to be of a routine or trivial character. But in a delicate situation 
there may be discussion and decision at the highest level about such acts, and the 
decision to do shch an act may be a decision of high policy. If the Crown claims 
that such an act Vas done as an act of state I do not see what right the court 
can have to lej^ that claim : the coutc cannot enquire into or ask the Crown to 
diSckMe the reason why the act was done. And even if the act was done by a 
subordinate officer on his own responsibility, it is always open to the Crown to 
imdQr it aii4 ffieteby make it an aet of state,* 


L. iEi8a2>2ac«bfi«7- 
2, (tt»2)A;a491. 

2. Altemey tSmmei'a, NkKflk 
% |IM..p.<3l. 




Executive Power during Emergency ' 


SYNOPSIS 

41.1. When Miotial Law can be imposed 

4U Military Aid 

41.1. When Martial Laiv can be imposed 

Martial law istho exercise of the power which resides ia, the executive 
branch of the Government toi preserve order and insure the public safety in 
time of emergen^, when other branches of the Government are unable to 
function, or their functioning would itself threaten the public safety. It is a 
law of necessity to be prescribe and administered by executive power.' 

Martial law eannot arise /rpnr a threateped invasion. The neoessity must 
be actual and present ; Uie invasion real, such as effectually closes the 
courts and deposes the cwii administration. There <are occasion , when martial 
rule can be properly apphed. If in foreign ^vasion or civil war,* fhe courts 
are actually closed, and it |s impossible to administer criminal justice a^rding 
to law, then on me tjieatre pf actual military operations, where war really 
prevails, there is a necessity to furnish a substitute for the civil authority, ^us 
pverthrown, to p^esenre t^p safety of army apd society ; and as tip power ‘is 
leff but the military, it is allowed tq gpvpm hy mart(al ,ruie' until ^ htWa can 
have their free course. A necessi^ creates the rules, so it limla'duibtion ; 
for if this government is continued^ after the courts are instated, it is a gross 
asuri»tionof power. Martial rule* can never exist where the courts are open, 
and in the power and uaobstructad exercise of thmr jurisdction. It is also 
confined to the locality of actual war.* 

The Constitutioa does not provide for the promulgation of law 

but* it contemifiates that there may be oc^on whea the govcitnicoti may 

1 . ftwMOTY. liikaHHmelbii,90Led(89(709> 

2. &01WM lamMW A MwSriiiOlvlLM 
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havd to pfoolaim martial law. Article .M of the Coutitotion layi down res> 
triotion of Part III while martial law is in force in any area. It says ; 

Notwithstanding anything in the foregoing provisions of this Part, Parli- 
ament may by law idemnify'hny person in the isdrvice 'Of the Union or a State 
or any other person in respect of any act done by him in connection with the 
maintenance • or restoration or order in any area within tito territory of India 
where martial law was in foi;ce pr validate any sentence passed, pu nishme nt 
inflicted, forfeiture ordered br other act done under martial law in such area.t 

41.2. Military aid 

In performance of its essential function, in promoting the security and 
well being of its people the State must of necessity, enjoy a broad discretion. The 
range of that discretion accords with the subject of its exercise.^ As the State has 
no more important interest than the maintenance of law and order, the power 
it confers upon its executive the Presidrat, Chief Executive , and Commander-in- 
Chief and the Governor to suppress in^iirrection a!nd to preserve the peace is of 
the highest consequence. The Executive is ^ppfppriatfly vested with the 
discretion to determine whether the exigency requiring military aid for that 

E urpose has arisen. His decision tp thajt, eflect is conclusive. The power as to 
e'exeirbised upon sudden emergencies, upon great occasions of State and under 
the circumstances which may be vital to the existence of Union".‘ The nature 
of the power also necessarily implies that there is a permitted range of honest 
judgment as to the measure to taken in meeting force with force in suppres- 
sing violence and restoring order, for without such liberty to make immediate 
decisions, the power itself would be useless. Such measures conceived in good 
faith in the face of the emergency and directly related to the quelling of the 
disorder or the prevention of its continuance, fall within the discretion of the 
Executive in the exercise of his authority to maintain peace.'* 

• < The Government of India has on several occasions sought military aid to 
help the civil authorities in combating floods, in dropping food etc. Recently 
the military was called to aid the civil .authorities to face the situation in 

'Daifttmk 
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CONitXtVNOU QF INQU 

1 I ‘ 

[Aa Amisui wno mm Conavamma (FamtsHocoaD 
Ai^pitm) Aok, 197^ 

WE, THE PEOPLE OF INDIA,* having solemnly resolved4o constitute 
India into a ‘[SOVEREIGN SOCIALIST SECULAR DEMOCRATIC 
REPUBLIC] wd to se^uf^ fOj^l i^ dti^cens : 

JUSTICE, social, economic and political ; 

LIBERTY oi thought, expression, beli^ faith and worship ; 

EQUALITY of stati^ of o^pprtnnity ; 

and to promote among them all 

FRATERNITY assuring the dignity of the individual and the ‘[unity and 
integrity of the Nation] ; 

IN OUR CONSTITUENT ASSEMBLY- this twenty-sixth day of Novem- 
ber, 1949, do HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS 
CONSTITUTION. 

?ARTI 

THE Ullllp?:^ and its TERRITORY 

1. Home and territory of the India, that is Bharat^ shall be 

a Union of States. ' ' 

' ' *[(2) The States' and the territories thdeof siiall be as specified in the 

First Schedule.] 

(3) The territory of India shall comprise — 

(a) the territories of the States ; 

’[(h) the Union territories specified in the First Schedule ; and] 

(c) such other territories as may be acquired. 

2. Admission or estMishment of new States. — Par liament may by law 
admit into the Union, or establish, new States on such terms and conditions as 
it thinks fit. 

*2A. [Sikkim to be associated with the Union.} Rep. by the ConstiMkn 
{Thirty-six Amendment) Act, 1975, See. 5 (w.e./. 26-4-197!). 

1. Subs, by the CoostitiitioiilFUitf^ind Amendment) Aot, 1974, See. 2 for ‘Soveie%n 
Denaoeratic Republie w.e.L S.l>1977. 

2 . Subs, by the Comtitatlcn (Seventh Aneodmeat) Act, ]996,See. 2 w. e. f. 

1-11*5d. , ' 

3 Snbi. bv See 2, ihU, far the origins the territerieseperiSadRi PaitD 

of tbe First ScMule -i.V* J i" •'* '* 

4. lM.tvtheCenitlintiM(niigp4raAaeaddMh4^d,19^^^ 

Jt 
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e ^^Jtmtionof ^ States and alteration of areas, boundaries or names 
<f existing Parliament may by law— •>vunaunes or names 

(a) tom a new State by separation of territory from any State or bv 
uniting two or more States or parts of States or by unitinaany 
territory to a part of any State; 

(b) increase the area of any State ; 

(m). diminish the area of any State ; 

(d) alter the boundaries of any State ; 

(e) alter the name of any State : 

u purpose shall be introduced in either 

House of Parliament except on the recommendation of the President and 
unless, where the proposal contained in the Bill affects the area, boundaries 
or n^e of any of the States • *, the BUI has been referred by the 

President to the Legislature of that State for expressing its views thereon 
within such period as may be specified in the reference or within such further 
period as the President may allow and the period so specified or allowed has 

expired.]* 

*[Exp/anation /.—In this article, in clauses (a) to (e), “State” includes 
a Union territory, but in the proviso, “State” does not include a Union 
territory. 

Explanation IJ. — ^The power conferred on Parliament by clause (a) includes 
the power to form a new State j.or Union territory by uniting a part of any 
State or Union territory to any other State or Union territory.] 

4. Laws made under Articles 2 and 3 to provide for the amendment of 
the First and the Fourth Schedules and supplemental, incidental and consequential 
mortery.— (1) Any law referred* to in Article 2 or Article 3 shall contain 
such provisions for the amendment of the First Schedule and the Fourth 
Schedule as may be necessdryj to give effect to the provisions of the law and 
may also contain such supplemental, incidental and consequmtia) provisions 
(includ^ provisions as to representation in Parliament and in the Legislature 
or Legislatures of the State or Stales affected by such law) as Parliament may 
deem necessary, 

(2)i No. such law as aforesaid sh^. be deemed to be an amendment of 
tUs'CMstilutipn for the purposes of Article 368. 

S. Suibs. by the Comtitiitioa (Fifth Amendment) Act, 1955, Sec. 2 for the original 
proviio. 

. 'C The vrerdi and letters “tpecifledin Flnt A or Part B ot tte First Schedule” omitted by 
^ Cpmtitntlon^(Seventn Amendment) Act, 1956, Sec 29 and Schedule. 

7. In ftsunplication to the State of Janunu and Kashmir the following further provbo 
( shallbStmldedto AnS:!-, 

i, .. •^hotUnS twOm no Bill ptovMiog’ for increasing or diminithiiig the area of 
• 'dthB^t^b^altdKi^mir or altering the name or boandaiy efthat StoteshaU 

hegUaswoofthat State.” 

9, fim* by the tioMitution (fe^ t ecnth Amendment) Act, 1966 Seo« 2,w,ed« i74,1966. 
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I 

5. Clttzenshtp at the commencement of the Constitutioti.— At the com- 
ihtoceiUent of this Coitstitutioh every person wh6 ha^ his domicile in the 
territory of India and— 

(a) who was bom in the territory of India ; or ' 

(b) either of whose parents was bom in the territory pf India ; or 

(c) who has been ordinarily resident in the territory of India for not 

less than five years immediately preceding such commencement, 
shall be a citizen of India. ' 

6. Rights of citizenship of certain persons who (me migrate to India 
from Pakistan . — Notwithstanding anything in Article S, a person who has 
migrated to the territory of India from the territory now included in Pakistan 
shall be deemed to,be a citizen of India at the , commmcement of this, Constitu- 
tion if-' 

'{a) &e or either of his parents or any of his grand-parents was bom in 
India as defined in the Government of India Act, 1935 (as 
originally enacted) ; and 

(h) (i) in the case where such person has so migrated befojre the 
nineteenth day of July, 194d, he has been ordinarily 'resident 
in the territory of India since the date of his migration ; or 


(/i) in the case where such person has so migrated on or after the 
nineteenth day of July, 1948, he has been registered as a 
citizen of India by an officer appointed in that behalf by the 
Government of the Dominion of India on an application 
made by him therefor to such officer before the commence* 
ment <k this Constitution in the form and manner prescribed 
by that Government : 

Provided that no perscm shall be so registered unless he has b^ resident 
in the territory of India for at least six months immediately precede the date 
of his application. 

7. Rights of citizenship of certain migrants to Ptdcistan . — Notwithstanding 
ahythfng' in Articles S and 6, a person who has after tho first day of 
M^h, 1947, migrated from the territory of India to the territory now included 
id Pakistan shall not be deemed to be a citizen of India : 


Provided that nothing in this article shall apply to a person who, after 
.|iaving 80 migrated to the territory now included in Pakistan, has returned to 
the' territory of India udder a permit for resettlement or permanent return 
issued by or under the authority of any law and every such pmson shaHibh 
4 be PUrpOfies pf clause of Article 6 be deemed to have migrated to the 
territory of £idia after the nineteenth 'day of Jlily, 1948.'i*‘ ’ ^ 

,ff ^ TUaPart shall be ,(i$ieaedto have appUca^ in lelatioa to, the Stole of Jaminu 
^ and Kashmir, as, fm 4liy,^faniia^,'l^ , . 

10. Id hi application to the State of Jammu and Kashmir the (ollowing provbo 

•" shall be- added to' Art. . ‘i , i. <,t , n . - i, i,# .T 

"Provided turther that nothing in this artbld shall apple tdi pMMaaift'Msident 
I.. of the Stose eC Jawmii and Kas hsait whaaftpr Jwe(aa to ^ territety now 
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• '81. Bights itf eititenship of certain persons of Indian origin residing outside 
Notwithstanding anything in Article 5, any person who or either of 
, whose parents or atiy of whose grand-]»rents was bom in India as defined in the 
Clovemnicnt of India Act, 1935 ^as originally enacted) and who is ordinarily 
residing in *any country outside India as so de&ied shall be deemed to lx a 
dtizen <7f India if he has been registered as a citizen of India by the diplomatic 
dr consular representative of India in the country where he is for the tithe being 
residing on an application made by him therefore to such diplomatic Or conshlar 
representative, whether before or after the commencement of this Constitution, 
in the form and manner prescribed by the Government of the Dominion of India 
, or the Government of India. , 

9. Persons voluntarily acquiring citizenship of a foreign State not to Ife 
citizens. — No person shall be a citizen of India by virtue of Article 5, or be 
deemed to be a citizen of India by virtue of Article 6 or Article 8, if he has 
voluntarily acquired the citizenship of any foreign State. 

10 Continuance of the rights of citizenship. — Every person who is or is 
deemed to be a citizen of India under any of the foregoing provisions of this Part 
shall, subject to the provisions of any law that may be made by Parliament, 
continue to be such citizen. 

11. Parliament to regulate the right of citizenship by law . — Nothing in the 
foregoing provisions of this Part shall derogate from the power of Parliament to 
make any provision with respect to the acquisition and termination of citizenship 
and all other matters relating to citizenship.^^a 

PART m 


FUNDAMENTAL RIGHTS 
General 


12. Definition.— In this Part, unless the context otherwise requires, “the 
State” includes the Government and Parliament of India and the Government 
and the Legislature of each of the States and all local or other authorities 
within the territory of India or under the control of the Government of India. 


'*■13. Laws inconsistent with or in derogation of the fundamental rights. 
•^(1) All laws in force in the territory of India immediately before the com- 
mecement of this Constitution, in so far as they are inconsistent with the 
provisions of this Part, shall, to the extent of such inconsistency, be void. 

(2) The state shall not make any law which takes away or abridges the 
ri ghtu cmiferred by this Part and any law made in' contravention of this clause 
‘ shtUl, to the dxtent of the contravention, be void. 

3) bl tl^s article, imless the context btherwise requires,— 

,t(0) includes any Ordinances order) -bye-law, rule, > tegblatidit, 

notification, custom or usage , having in lhe,^temtor,y^pf Indja the 
fdrceoflaw; 


dtat'Miliunenn'^MMwmoted tW dtiseiuMp Att,' 1%9 rlj^t j of 

U« laits'lippliettieii to the State 




Ihe<!M9ttmMKifMUi {Aft. ]( 

(b) "laws in force” includes laws passed or oiade by. a l^slatuie or 
other compecmt aufomity in the torritory of Ibdia bd<Are the 
commencment of this Constitution and not previously rqpeided, 
notwithstanding that any such law or any part thereof may not be 
then in operation either at all or in particular areas. ' 

^(4) Nothing in this article shall apply to any amendment of this Con- 
stitution made under Artide 368.] 

Right to Equality 


14 . Equality before law . — The state shall not deny to any pmon 
equality before the law or the equal protection of the laws withi^ the territory 
of India. 

15 . Prohibition of discrimination on grounds of religion, race, caste, sex 
or place of birth. — (1) The State shall not discriminate against any citizen on 
grounds only of religion, race, caste, sex, place of birth or any of them. 

(2) No citizen shall, on grounds only of religion, race, caste, sex, place 
of biitn or any of them, be subject to any disability, liability, restriction or con- 
dition with regard to — 

{a) access to shops, public restaurants, hotels and places of public 
entertainment ; or 

(b) the use of wells, tanks, bathing ghats, roads and places of public 
resort maintained wholly or partly out of State funds or dedicated 
to the use of the general public. 

(3) Nothing in this article shall prevent the State for making any special 
provision for women and children. 

(4) Nothing in this article^or in clause (2) of Article 29 shall prevent 
the State from making nny special provision for the advancement of any socially 
and educationally backward classes of citizens or for the Scheduled Castes and 
the Scheduled Tribes.'*] 

16 . Equality of opportunity in matters of public employment.— {1) There 
shall be equality of opportunity for all citizens in matters relating to employ- 
ment or appointment to any office under the State. 


(2) No citizen shall, on grounds only of religion, race, caste, sex, descent, 
place of Urth, residence or any of them, be ineligible for, or discriminated 
against in respect of, any employment or office under the State. 

'*(3) Nothii^ in this article shall prevent Parliament from making any 
law prescribing, in regard to a class or classes of employment or appointment 
to an office '*[under the Government of, or any local or oUiet authority within, 


12. In. by the Constitution (Twenty4inuth Amendment) Act, 1971 Sm. t. w.e.f 
S.11-I97I. . ' 

IS Added by the CoMtitntion (Pint A m dpdntft) Act, 19SI, SCe 8 W.e.f. lb64851. 

14 In its application to the StSte of lammu and Kashmir, nfecenca to the Scheduled 
Tribes ia Cl. (4)of Art 15 diall be omitted. 


15. 
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State or Umon territory, any requirement as to residence vrithin that State 
Union wrritoryi prior to such employment or appointment. 

(4) Nothing in this article shall prevent the State from making any 
proviuon for the reservation of appointments or posts in favour of any backward 

of citizens which, in the opinion of the State, is not adequately represented 
in the services under the State. 

(5) Nothing in this article shall affect the operation of any law which 
provides that the incumbent of an office in connection with the affairs of any 
leli^ous or denominational institution or any member of the governing body 
thereof shall be a person professing a particular religion or belonging to a 
particular denomination. 

17. Abolition of Untouchability. — “Untouchability” is abolished and its 
practice in any form is forbidden. The enforcement of any disability arising 
out of “Untouchability” shall be an offence punishable in accordance with 
law. 

. 18. Abolition of titles.— {\) No title, not being a military or academic 
disi notion, shall be conferred by the State. 

(2) No citizen of India shall accept any title from any foreign State. 

(3) No person who is not a citizen of India shall, while he holds any office 
of profit or trust under the State, accept without the consent of the President any 
title from any foreign State. 

(4) No person holding any office of profit or trust under the State shaU, 
without the consent of the President, accept any present, emolument, or office of 
any kind from or under any foreign State. 

Right to Freedom 

*’19. Protection of certain rights regarding freedom of speech, etc. (1) 

All citizens shall have the right— 

(а) to freedom of speech and expression ; 

(б) to assemble peaceably and without arms ; 

(c) to form associations or unions ; 

(d) to move freely throughout the territory of India ; 

(e) to reside and settle in any part of the territory of India‘’a ; 

t {fluff 

substituted : and 

(III) the following new clause diall be added, namely 

iSrssss; .si m&reS. .^pSUvVgisisU 

Amendment) Act. 1?» S^.2 iw.e.f. 29^ 
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if) 

is) to practise any profession, or to carry on any occupation, trade or 
business. 

^*a[ (2) Nothing in sub-obase (a) of clause (1) shall affect the operation 
of any existing law, or prevent the State from making miy law, in- so far as 
such law imposes reasonable restrictions on the exercise of the right conferred 
by the said sub-cldUse in the interests of i*a(the sovereignty artd integrity of 
India], the security of the State, fHendly reHttions with foreign States, public 
order, decency or morality or in relation to- contempt of court, defamation or 
incitement to an offence.] 

(3) Nothing in sub-clause (6) of the said clause shall affect the operation 
of any existing law in so far as it imposes, or prevent the ^te from making 
any law imposing, in the interests of ''htthe sovereignty and integrity of India 
or] public order, reasonaUe restrictions on the exercise of the r^t conferred by 
the said sub-clause. 

(4) Nothing in sub-clause (e) of the said clause shaH affect the operation 
of any existing law in so far as it imposes, or iwevent the State from making 
any law imposing, in the interests of ^"[thc sovereignty and integrity of India 
or [public order or morality, reasonable restrictions on the exercise of the right 
conferred by the said sub-clause. 

(5) Nothing in sub-ctaUse (d) and (e) of the said clause shall affect 
the operation of any existing law in so far as it imposes, or prevent the State 
from making any law imposing, reasonable restrictions on the exercise of any of 
the rights conferred b)' the said sub-clauses either in the interests of the general 
public or for the protection of the interests of any Scheduled Tribe. 

(6) Nothing in sub-clause (g) of the said clause shall affect the operation 
of any existing law in so far as it imposes, or prevent the State from making 
any law imposing, in the interests of the general public, reasonable restrictions 
on the exercise of the right conferred by the said sub-clause, and, in particular, 
^"[nothing in the said sub-clause shall affect the operation of any existing 
law in so far as it relates to, or prevent the State from making any law relating 
to,— 

(0 the professional or technical qualifications necessary for practising 
any profession or carrying on any occupation, trade or business, 
or 

(h) the carrying on by the State, or by a corporation owned or controll- 
ed by the State, of any trade, business, industry or service, wither 
to the exclusion, co]iq>lete os partial, of citizens or otherwise^ 

20. Protection in respect of comiction for offences. — (1) No person shall 
be convicted of any offoAoe ckc^ for violation of a' law in force at tho time of 
the commission of the act charged a^ an otfience, noi' be stAjedied to a penalty 
greats tihan that which might iiave been wfiicted tMdes the law in fecos at the 
tiniie the oommiuion of the olience. 

18. Sub-clause (f ) omitted by*8«e. 2 qf the Forty fourth amaodoMUt of the CsnsfitHtion. 

]8a. Subs, by the Conetitutioa Pint Amendment Act, 1951 Sec. 3 for the originel cl. 2 
with vetiptpeatiye tftci 

18b. m. by tile OMMthdtiiMl S&tefoth AmendtuoM Aa, lh63>8se. 2. 

19* las. by tbe GenstitutioD Siateenth Amendqieot Act, IJMS See. 8. 

IDL SUfo.bytiM CMwttod FlMTAlMndmeaf Act, ifolSHo. 8 Ibr «l|h*1 
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(1) No person shall -be ^jrosecuted and punished for t^ie same offence more 
thanonqp. 

(3) No p^on accuse^ of any offence shall be compelled to be a witness 

against himseif^ 

21. Protection of life and personal liberty.— Ho %hai\i be deprived 
of his life or personal liberty except according to procedure established by 
law. 

22. Protffction against arrest ar\d detention in certain cojej.— (1) No 
person who is arrested shall be detained in custody without being informed, as 
soon as may be, of the grounds for such arrest nor shall he be denied the right to 
consult, and to be defended by, a legal practitioner of his choice. 

(2) Every person who is arrested and detained in custody shall be pro- 
duced before the nearest magistrate within a period of twenty^four hours of such 
arrest excluding the time necessary for the journey from the place of arrest to the 
court of the magistrate and no such person shall be detained in custody beyond 
the said period without the authority of a magistrate. 

(3) Nothing in clauses (1) and (2) shall apply — 

(a) to any person who for the time being is an enemy alien ; or 

(b) to any person who is arrested or detained under any law providing 

for preventive detention. 

•*(4) No law providing for preventive detention shall authorise the deten- 
tion of a person for a longer period than three months unless — 

(a) an Advisory Board consisting of persons who are, or have been, 
or are qualihed to be appointed as, Judges of a High Court has 
reported before the expiration of the said period of three months 
that there is in its opinion sufficient cause for such detention : 


Provided that nothing in this sub-clause shall authorise the deten- 
tion of any person beyond the maximum period prescribed by any 
law made by Parliament under sub-clause (b) of clause (7) ; or 

t(b) such person is detained in accordance with the provisions of any 
law made by Parliament under sub-ch^s (a) and (b) of 
clause (7). 

,£5) When any person is detained in pursuance of an order made under 
any law providing for preventive detention, the authority making the order 
j^hall as soon as may be, communicate to such person the grounds on which 
the order has been made shad afibod him the earliest opportunity of making 
a representation against the order. 

(6) Nothing in chmsc (5) requires the authority making any such 
pr^F^as |s .^o^erred to in that clause to disclose facts which such authority con- 
sidNS to te against the pnbHc interest to disclose. 


^2) ,Pa#uneRt may be law prescribe— 
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(a) the circumstances under which, and the class or classes of cases 

in which, a person may he detained for a period lon^r thaq 
three months under any law providii^ for preventive detention 
without obtaining the opinion of an Advisory Board in accordance 
with the provisions of sub-clause (a) of clause (4) ; * 

(b) the maximum period for which any person may in any class or 
classes of cases be detained under any law providing for preventive 
detention ; and 

(c) the procedure to be followed by an Advisory Board in an inquiry 

under sub-clause (a) of clause (4). 

Right against Exploitation 

23. Prohibition of tre^c in human beings and forced labour. — (1) TrafSc 
in human beings and begar and other similar forms of forced labour are prohi- 
bited and any contravention of this provision shall be an ofifence pimishable in 
accordance with law. 

(2) Nothing in this article shall prevent the iState from imposing com- 
pulsory service for public purposes, and in imposing such service the State shall 
not make any discrimination on grounds only of religion, race, caste or class or 
any of them. 

24. Prohibition of employment of children in factories, etc. — No child 
below the age of fourteen years shall be employed to work in any factory or 
mine or engaged in any other hazardous employment. 

Right to Freedom of Religion 

25. Freedom of conscience and free profession, practice and propagation of 
religion. — (1) Subject to public order, morality and health and to the other 
provisions of this Part, all persons are equally entitled to freedom of conscience 
and the right freely to profess, practice and propagate religion. 

(2) Nothing in this article shall affect the operation of any existing law or 
prevent the State from making any law — 

(a) regulating or restricting any economic, financial, political or other 

secular activity which may be associated with religious practice ; 

(b) providing for social welfare and reform or the throwing open of 
Hindu reli^oua institutions of a public character to all classes and 
sections of Hindus. 

Explanation /.—The weuing and carrying of kirpans shall be deemed to be 
included in the profession of the Sikh religion. 

Explanathh' //.—In wb-clause (p) of clause (2), the reference to Hindus 
shall be construed as including a reference to persons professing the Sikh, Jaina 
or Buddhist religion, and the reference to Hindu religious institutions shall he 
construed accordingly. 

M. Freedom to manage religious ajfairs. — Subject to puUid order, 
morality and heakb, every rdigious denominatiott or any section thereof shall 
have the right— 

(a) to establish and maiataia mstitotions for rdigtoos iuid dtaritabife 
purposes; 
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^ (P) to manage its own afifairs in matters of religion ; 

(c) to own and acquire movable and immovable property ; and 

(rf) tp administer such property in accordance with law. 

27. Freedom as to payment of taxes for promotion of any particular 
religion.— person shall be compelled to pay any taxes, the proceeds of which 
are specifically appropriated in payment of expenses for the promotion or main- 
tenance of any particular religion or religious denomination. 

28. Freedom as to attendance at religious instruction or religious worship 
in certain educational institutions.— (1) No religious instruction shall be provided 
in any educational institution wholly maintain^ out of State funds. 

(2) Nothing in clause (1) shall apply to an educational institution which 
is administered by the State but has been established under any endowment 
or trust which requires that religious instructions shall be imparted in such 
institution. 

(3) No person attending any educational institution recognised by the State 
or receiving aid out of State funds shall be required to take part in any religious 
instruction that may be imparted in such institution or to attend any religious 
worship that may be conducted in such institution or in any premises attached 
thereto unless such person or, if such person is a minor, bis guardian has given 
his consent thereto. 

Cultural and Educational Rights 

29. Protection of interests of minorities. — (1) Any section of the citizens 
residing in the territory of India or any part thereof having a distinct language, 
script or culture of its own shall have the right to conserve the same. 

(2) No citizen shall be denied admission into any educational institution 
maintained by the State or receiving aid out of State funds on grounds only of 
religion, race, caste, language or any of them. 

30. Right oj minorities to establish a d administer educational institu- 
tions. — (1) All minorities, whether based on religion or language, shall have the 
right to establish and administer educational institutions of their choice. 

(1-A) In making any law providing for the compulsory^ acquisition 
of any property of an educational institution established and administered by a 
minority, referred to in clause (f), the state shall ensure that the amount fixed 
by or determined un^r such law for the acquisition of such property is such 
as would not restrict or abrogate the right guaranteed under that clause. 

(2) The State shall not, in granting aid to educational institutions, discri- 
minate against any educational institution on the ground that it is under the 
• management of a minority, whether based on religion or language. 

Right to Property 

31. Article 31 which appeared imder the sub title ‘Right to Property’, 
before its repeal by the constitution stood as follows : 

"31. Con^ulsory acquisitiat cf property. — (1) No person shall be 
dilqprivied his property save by authority of law. 

^)^o property shall be compulsorily acquired or requisitioned 
IKUS for a public purpose and save by authority of a law which provides for 
fepd&rtrtii or requiskkming of the propmty for an amount which may be fixed 
by aiMh law or nwch may be determiaed in accordance which such princiides 



and given in such rmuiwr a& he^pen^nd in aiMh Knv,;,nad,aosiuch law 
shall be c^ed in question in any court on the ground that .the amount so* fixed 
or determined is not ndo^te or lhat the whdie or any part of audi amount is to 
be given otherwise .than in cash : . ^ 

Provided thntm 'making any taw prawidi^ for the compulsory acquisi- 
tion of any property of an educational institution establish^ and adminis- 
tered by a minority, referred to in otauee (l)‘Of Article 30, tfie'^te shall ensure 
.that the amount fixed or detenmineo under such law ^for the acquisition of 
sdch property is such as would not -restrict or abrogate the right guaranteed 
under that clause.] 

✓ 

(2-A) Where a law does not provide for the transfer of the ownership or 
right to possession of any pooper^ todbe State.or to a corporatton owned or 
controHed by the State, it sludlaot be deemed (to provide for the compulsory 
acquisition or requisition of .pcoperty, notwithstaadiag that it deprives any 
person of his property.] 

(2‘B) Nothing in sub-dause </)of clause (1) of Article 19 shall affect 
any aueh law as is referred to in dause (2). 

(3) No sudi law as is referred to in clause (2) made by the Legislature 
of n State shall have ^ect unless suCh ’law, having been reserved for the con- 
sideration of the President, has received his assent. 

(4) If any Bill pending at the commencement of this Constitution in the 
Ij^islature of a State ;hu, id^ dt.has beea-passcd by such.i^slatitte, been 
reserved for the consideration oftthe President and has received his assent, then, 
notwithstanding any thii^ in this Constitution, > the law so assented to shall -not 
he called in question in any court on the ground that it contravenes the provi- 
'Sions of clause (2). 

(5) Nothing in clause (2) shall affect — 

(u) Uie pvovhions of any (exbting law -other Uuin.ailaw to,whieh>the 
. provisions of clause (6) af^ly, or 

(b) the provisions of any law which the State may hereafter make— 
(/) 'for the purpose df imposing at levying any tax or penalty, -or 

‘{it) for the promatioa. of public iKaith or Bie prevention of 
- danger ;to life or property, or 

(ii'i) ja , pursuance of any agrcmatatt entered into .between -the 
Government of the Dominion of India or the Government 
of India and ttbe GaVcmment of any other country, or 
. otherwise, with rbspect to property declared by law to be 
evacuee property. 

- ($) Any law. of the. State eoacted not goore tbaii.i^ightefin onog^ before 
the commenoement of this Cougtitution three ^ months 

cmnmencement be submitted to tbe Prendent for bis oertificafion ; and there- 
‘ upon. Uithc Pmidcat <1^ pifeGo >motifioatiou < so .oertiffesyiLalialliiotte called 
i4k<qwttie)iitt*aay courl oaiiiiei gDemid .that litucaMnwciiea proviGoaa. iof 
!mlimaed(2)L<iCithi» article ocihas • aju t ta ut i M d atfae' ^<fKaiamom. > 0 watbrnaUm^^) 
dCAhwOflaBiIrtDMa 
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^Saving o/ Cerfakt Lawa\ 


m 


»*r31-A. Savhgefltm providing for acquisition of estates, e/c.— ”[(1) 
NolviitWan4ing anything contained in Articfc 13, no law providing for— 


(а) the acquisition by the State of any estate or of any rights therein 
or the extinguishment or modihcation of any such rights, or 

(б) the taking over of the management of any property by the State 
for a limited period either in the public interest or in order to secure 
the proper management of the property, or 

*lj®JB>algawation of two or more corporations either in thepubh'c 
TOi^raUons or^” *^ ***^'”* *^* proper management of any of the 


(d) the extinguishment of modification of any rights of manaanij 
agents, secretaries and treasurers, managing directors, directors or 
managers of corporations, or of any voting rights of shareholders 
tncrcoi, or 


(e) the extinguishment or modification of any rights accruing by virtue 
of any agreement, lease or licence for the purpose of searching 
for, or winning, any mineral or mineral oil, or the premature 
termination or cancellation of any such agreement, lease or 
licence, 


shali be deemed to be void on the ground that it is inconsistent with, or takes 
away or abridges any of the rights conferred by Article 14 or Article 19 : 

Provided that where such law is a law made by the Legislature of a State, 
the provisions of this article shall not apply thereto unless such law, having 
been reserved for the consideration of the President, has received his assent :] 

^^[Provided further that where any law makes any provision for the 
acquisition by the State of any estate and where any land comprised therein 
is held by a person under his i^rsonal cuhivation, it shall not be lawful for 
the State to acquire any portion of such land as is within the ceiling limit 
applicable to him under any law for the time being in force or any building 
or structure standing thereon or appurtenant thereto, unless the law relating 
to Um acquisition of such land, building or structure, provides for payment of 
compensation at a rale which shall not be less than the market value thereof.] 

(2) In this Article,— 

. tff fhs. by the Cbnstilution (Forty-second Amendmeatl Act, 1976» Sec. 3, w.e.f. 20-4.72 

28, Ins. by the Constitution (First Amendment) Act, 1951, Sec, 4 with retrospective 

29. SubSpbythe Constitution (Fourth Amendment) Act, 1955, Sec, 8 for the orginal 
eliuM with felrospectba effect 

A). In its application to the State of Jaminu and Kad&mir, the proviso to Cl. 1 of 
Art, SlA^all be mnlttod ... 

^1* Ine by the Constitution Seventeenth Amendment Act, 19 64 Sec 2 
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**[*^(a) the expression “estate**, shaU, in relation to any loca} area, 
have the same meaning as the expression or its local equivalent 
has in the existing law relating to land tenures in force in that 
area and shall also include — 

(i) any jagir, inam or muafi or other similar grant and in the 
States of ’^[Tamil Nadii] and Kerala, any janmam right ; 

({{) any land held under ryotwari settlement ; 

(Hi) any land held or let for purposes of agriculture or for 
purposes ancillary thereto, including waste land, forest land, 
land for pasture or sites of buildings and other structures 
occupied by cultivators of land, agricultural labourers and 
village artisans :] 

(b) the expression “rignts**, in relation to an estate, shall include any 
rights vesting in a proprietor, sub-proprietor, under-proprietor, 
tenure-holder, **[raiyat, under-raiyat] or other intermediary and any 
rights or privileges in respect of land revenue.] 

••[31-B. Validation of certain Acts and Regulations.— Vfithout 

32. Subs, by Sec. 2, ibid for sub-clause a with retrospective effect. 

33. In its application to the State of Jammu and Kashmir, for sub-clause a of cl, 2 of 
Art, 3tA, the following sub.clause shall te substituted, namely 

* (a) ‘estate’ shall mean land which is occupied or has been let for agricultural 
purposes or for purposes subservient to agriculture, or for pasture, and 
includes^ 

(if sites of buildings and other structures on such la.nd : 

(ii) trees standing on such land : 

(iii) forest land and wooded waste ; 

(iv) 'area covered by or fields fioating over water ; 

(v) sites of jandars and ghaiats ; 

(vi) any jagir, inam, muafi or mokarrari or other sim'lar grant, but does not 
include — 

(i) the site of any yeilding in any town, or town area or village abadi or 
any land appurtenant to any such building or site ; 

(ii) any land which is occupied ag the site of a town or village ; or 

(iii) any land reserved for building purposes in a municipality or notified 
area or cantonment or tosaa area or any area for 'which a town planning 
scheme is cmctioned 

34. Subs, by the Madras State (Alteration of Name') Act, 1938 33 of 1968, See. 4. for 

“Madras" w.ef. 14-M9e9j . 

S3. Ins. by the Constittition (Fourth Amendment) Act, 1953, .Sec. S^wlidi retroapective 
effect). , . * 

36 Ins. by the Constitution (Pint Amendment) Aet, 1951,8e& ^ 
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prejudic(| to the generality of the provisions contained in Article 31- A, none 
of the Acts and Regulations specified in the Ninth Schedule nor any of the 
provisions thereof shall be deemed to be void, or ever to have become void, 
on the ground .that such Act, Regulation or provision is inconsistent with, 
or takes away or abridges any of the rights conferred by, any provisions of 
this Part, and notwithstanding any judgment, decree or order of any court or 
tribunal to the contrar>, each of the said Acts and Regulations shall, subject 
to the power of any competent Legislature to repeal or amend it, continue in 
force 


^[31-C. Saving of laws giving effect to certain directive principles. — Not- 
withstanding anything contained in Article 13, no law giving effect to the policy 
of the State towards securing ^[all or any of the principles laid down in Part 
JVJ shall be deemed to be void on the ground that it is inconsistent with, or 
takes away or abridges any of the rights conferred by Article 14, Article 19 or 
Article 3 ; ^[aod no law containing a declaration that it is for giving effect to 
such policy shall be called in question in any court on the ground that it does 
not give effect to such policy : j 

Provided that where such law is made by the Legislature of a State, the 
provisions of this article shall not apply thereto unless such law, having 
been reserved for the consideration of the President, has received his assent ] 

PART IV* 

DIRECTIVE PRINCIPLES OF STATE POLICY 

36. Definitian. — In this Part, unless the context otherwise requires, “the 
State” has the same meaning as in Part HI. 

37. Application of the principles contained in this Part.— The provisions 
contained in this Part shall not be enforceable by any court, but the principles 
therein laid down are nevertheless fundamental in the governance of the 
country and it shall be the duty of the State to apply these principles in mak- 
ing laws. 

38 State to secure a soda! order for the promotion of welfare of the 
people. — The State shall strive to promote the welfare of the people by 
securing and protecting as effectively as it may a social order in which justice, 
social, economic and political, shall inform all the institutions of the national 
life. 


39. Certain principles of policy to be followed by the State. — The State 
shall, in particular, direct its policy towards securing — 

(а) that the citizens, men and women equally, have the right to an 
adequate means to livelihood ; 

(б) that the ownership and control of the material resources of the 
community are so distributed as best to subserve the common 
good ; 

(c) that the operation of the economic system does not result in the 
concentration of wealth and means of production to the common 
detriment ; 

1. Ins. by the Constitution (Twenty-fifth Amendment) Act, 1971, Section 3 (w. c. f. 

2M-1972). Not applicable to the State of Jammu and Kashmir. 

2, Ins. by the Constitution (Forty-second Amendment) Act, 1976, Section 4. 

3 In Kesavanada Bharati v. State efKeraia, (1973) 4 SCC 225, the Supreme Court 

held the provision in brackets to be invalid. 

4. Not applieable to the State of lamara and Kaslpnir. 
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(<0 that there is equal pay for equal work for both men and wpmen ; 

(e) that the health and strength of workers, men and women, and the 
tender age of children are not abased and that citizens are not 
forced by economic necessity to enter avocations uniiuited to their 
age or strength ; 

H(f) tbat children are given opportunities and facilities to develop in a 
healthy manner and in conditions of freedom and dignity and that 
childhood and youth are protected against exploitation and against 
moral and material abondonment]. 

‘[39-A. Equal justice and free legal aid—^lho State shall secure that 
the operation of the legal system promotes justice, on a basis of equal oppor- 
tunity, and shall, in particular, provide free legal aid, by suitable legislation 
or scheme or in any other way, to ensure that opportunities for securing 
justice are not denied to any citizen by reason of economic or other disabili- 
ties] 

40 Organisation of village panchayats . — The State shall take steps 
to organise village panchayats and endow them with such powers and 
authority as may be necessary to enable them to function as units of self- 
government. 

41. Right to work, to education and to public assistance in certain cases . — 
The State shall, within the limits of its economic capacity and development, 
make effective provision for securing the right to work, to education and to 
public assistance in cases of unemployment, old age, sickness and disablement, 
and in other cas.^s of undeserved want. 

42 Provision for Just and human conditions of work and maternity 
relief — ^The Stale shall make provision for securing just and humane conditions 
of work and for ma'ernity relief. 

43 Livbtg wage, etc , for^ workers — The Slate shall endeavour to 
secure, by suitable legislation or economic organisation or in any other way, 
to all workers, agricultural, industrial or otherwise, work, a living wage con- 
ditions of work ensuring a decent standard of life and full enjoyment of leisure 
and social and cultural opportunities and, in particular, the State shall ende- 
avour to promote cottage industries on an individual or co-operative basis in 
rural areas. 

*[43-A. Participation of workers in management of industries . — The State 
shall take steps, by suitable legislation or in any other way, to secure the partici- 
pation of workers in the management of undertakings, establishments or other 
organisations engaged in any industry]. 

44. Uniform civil code for (he citizens . — The State shall endeavour 
to secure for the citizens a uniform civil code throughout the territory of 
India. 


45 Provision for free and eontpulsor^ education for children . — The State 
shall endeavour to provide, within a period of ten years from the commence- 
ment of this Constitution, for free and compulsory education for all children 
until they complete the age of fourteen years. 

46. Promotion of education^ and eeon^uie inteeeate of Scheduled Castes, 
Scheduled Tribes and oiher weaker aeeikiu.’-^lht States diaH promote wit^ 

1. Subs, by the Coostitutloa (For y sa e o B d AaeadamO Act ,t976. SaetioaT. 

2. Ins. by the ConstiwtioB Oiaimliaaai) Act. IfW, iMIiM 8. 

3. Ins, by the CoBsthatfon (Forty-secciid Amendmea Q Act, 1976, Section 9. 
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special»care tbe educational and econcmic iotereats of the neaker scctioos of 
the people, and, in particular, of the Scheduled Castes and the Scheduled Tribes, 
and shall protect them from social injustice and all forms of exploitation. 

47. Duty of the State to raise the level of nutrition and the standard of 
living and to improve public health . — The State shall regard the raising of the 
level of nutrition and the standard of living of its people and the improvement 
of public health as among its primary duties and, in particular, the State shall 
endeavour to bring about prohibition of the consumption except for medicinal 
purpose of iotoxicatiug drinks and of drugs which are injurious to health. 

48 Organisation of agriculture and animat husbandry — The State sball 
endeavour to organise agriculture and animal husbandry on modern and 
scientiRc lines and shall, in parttcular, take steps for preserving and improving 
the breeds, and prohibiting the slaughter, of cows and calves and other milch 
and draught cit 'le. 

i[48-A. Protection and improvement of environment and safeguarding of 
forests and wild life . — ^The State shall endeavour to protect and improve the 
environment and to safeguard the forests and wild life of tbe country]. 

49. Protection of monuments and place and objects of national import- 
ance.- -It sball be the obligation of tbe State to protect every monument or 
place or object of artistic or historic interest, ‘[declared by or under law made 
by Parliament] to be of national importance, from spoliation, disfigurement, 
destruction, removal, disposal or export, as the case may be. 

50. Separation of judiciary from executive . — The State shall take 
steps to separate the judiciary from the executive in the public services of tbe 
State. 


51. Promotion of international peace and security. — The State shall 
endeavour to — 

(a) promote international peace and security ; 

(h) maintain just and honourable relations between nations ; 

(c) foster respect for international law and treaty obligations in the 
dealings of organised peoples with one another ; and 

(d) encourage settlement of international disputes by arbitration. 

*tPARr IVA 

FUNDAMENTAL DUTIES 

51*A. Fundamental duties— It shall be the duty of every citizen of 
India- 

(а) to abide by the Constitution and respect its ideals and institutions, 
the National Flag and tbe National Anthem ; 

(б) to cherish and follow tbe noble ideals which inspired our national 
struggle for freedom ; 

(c) to uphold and protect the sovereignty, unity and integrity of 
lotfla ; 

1 . I^. by ibid.. Section 10. 

2. Subs by the Coostitntion (Seventh Amendment) Act, 1956, Section 27, for "decla* 

^ red by PayUainsn by law”. 

* 3. Ins. by ^ QsustUinieacFurty'Second.Aineudmeat) Act, 1976, Section il. 
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(d) to defend the country tod render netioiiat eertdoe wlteo called 
upon to do so ; 

.(e) to promote harmony and th'' spirit of eomdlira brotherhood 
amongst all the people of India transcending religious, linguistic 
and regional or sectional diversities ; to renounce practice 
derogatory to the dignity of women ; 

(/) to value and preserve the rich heritage of our composite 
culture ; 

(g) to protect and improve the natural environment including forests, 
lakes, rivers and wild life, and to have companion for living 
creatures ; 

(A) to develop the scientific temper, humanism and the spirit of inquiry 
and reform ; 

(i) to safeguard public property and to abjure violence ; 

(j) to strive towards excellence in all spheres of individual and collec- 
tive activity, so that the nation constantly rises to higher levels of 
endeavour and achievement). 

PART V 
THE UNION 

Chapter I— The Executive 
The President and Vice-President 

52. The President of India - There shall be a President of India 

53 Executive power of the Union — (I) The executive power of the 
Union shall be vested in the President and shall be exercised by by him either 
directly or through officers subordinate to him in accordance with this 
Constitution. 

(2) Without prejudice to the generality of the foregoing provision, the 
supreme command of the Defence Forces of the Union ahall be vested in the 
President and the exercise thereof shall be regulated by law 

(3) Nothing in this article shall — 

(a) be deemed to transfer to the President any functions conferred 
by any existing law on the Government of any State or other 
authority ; or 

(b) prevent Parliament from conferring by law Rinctions on authorities 
other than the President. 

54. Election of President,— Ihe President shall be elected by the mem- 
bers of an electoral college consisting of— 

(a) the elected members of both Houses of Parliament ; and 

(p) the elected members of the Legislative Assemblies of the States. 

>55. Manner of election of President.— (Y) As far as practicable, there 
shall be uniformity in the scale of representation of the different States at* the 
election of the President. 

(2) For the purpose of securing such uniformity among the States fn/cr 
se as well as parity between the States hs a whole and the Union, the number 

1. For the purposes of this article, tbe poputation of the State of Jammu and 
Kashmir shall be deemed to be sixty-three lakhs. 
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t vnM which ei**P tteobcr of Parliament and of (he Legislative 

A Jmbly of each Stale ii entitled to cast at such election shall be determined 
ioW following manner 

(a) tvtry elected member of the Legislative Astembly of a State shall 
'■ ^ have as many votes as there arc’ multiples of one thousand in the 

quotient obtained by dividing the population of the State by the 
total number of the elected members of the Assembly ; 

(b) if after taking the said multiples of one thousand, the remainder 
' is not less than five hundred, than the vote of each member refer- 
red to in sub-clause (o) shall be further increased by one ; 

(c) each elected member of either House of Parliament shall have 
such number of votes as may be obtained by dividing the total 
number of votes assigned to the members of the Legislative Assem- 
blies of the States under sub-slauses (a) and (b) by the total number 
of the elected members of the Houses of Parliament, fractions 
exceeding one-half being counted as one and other fractions being 
disregarded. 

(3) The election of the President shall be held in accordance with the 
system of proportional representation by means of the single transferable vote 
and the voting at such election shall be by secret ballot. 

^Explanation — In this article, the expression “population” means the 
population ascertained at the last preceding census of which the relevant 
figures have been published : 

Provided that the reference in this Explanation to the last preceding 
census of which the relevant figures have been published shall, until the relevant 
figures for the first census taken after the year 2000 have been published, be 
construed as a reference to the 1971 census J 

56. Term of office of President — (I) The President shall hold office for 
a term of five years from the date on which he enters upon his office : 

Provided that — 

(a) the President may, by writing under bis hand addressed to the Vice- 
President, resign his office ; 

(b) the President may, for violation of the Constitution, be removed 
from office by impeachment in the manner provided in Article 61 ; 

(c) the President shall, notwithstanding the expiration of bis term, 
continue to hold office until bis successor enters upon bis office. 

(2) Any resignation addressed to the Vice-President under clause (a) of 
the proviso to clause (1) shall forthwith be communicated by him to the 
Speaker of the House of the People. 

57. Eligibility for re-election — A person who holds, or who has held, 
d£Bce as President shall, subject to the other provisions of this Constitution, be 
eligible for re-election to that office. 

58. Qualifications for election as President — (1) No person shall be 
eligible for^lection as President unless he— 

, (a) is a citizen of India, 

1. Subs, by the Constitution (Forty-second Amendment) Act, 1976, Section 12. 
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{b) has completed the age of thirty* five years, and ^ 

(c) is qualified for election as a member of the House of the People. 

(2) A person shall not be eligible for election as President if he holds 
any office of profit under the Government of India or the Government of any 
State or under any local or other authority subject to the control cf any ol iLe 
said Governments. 

Explanation,— For the purposes of this article, a person shall not be 
deemed to bold any office of profit by reason only that be is the President or 
Vice-President of the Union or the Goveirnor t* * * < f any State or is a 
Minister either for the Union or for any Slate. 

/ 

59. Conditions of Presidents office. — (1) The President shall not be a 
member of either House of Parliament or of a House of the Legislature of any 
State, and if a member of either House of Parliament or of a House ol the 
Legislature of any State be elected President, he shall be deemed to have 
vacated his seat in that House on the date on which he enters upon bis office 
as President. 

(2) The President shall not hold any other office of profit. 

(3) The President shall be entitled without payment of rent to the use of 
his official residences and shall be also entitled to such emoluments, allowances 
and privileges as may be determined by Parliament by law and, until provision 
in that behalf is so made, such emoluments, allowances and privileges as are 
specified in the Second Schedule 

(4) The emoluments and allowances of the President shall not be 
diminished during his term of office. 

60. Oath or aj^mation bjt the President — Every President and every 
person acting as President or discharging the functions of the President shall, 
before entering upon his office, make and subscribe in the presence of the 
Chief Justice of India or, in his absence, the senior-most Judge of the Supreme 
Court available, an oath or affirmation in the following form, that is to say- 

swear in the name of God 

“I, A B., do that 1 will faithfully 

solemnly affirm 

execute the office of President (or discharge the functions of the 
President) of India and will to the best of my ability preserve, 
protect and defend the Constitution and the law and that 1 will 
devote myself to the service and well-being of the people of India.” 

61. Procedure for impeachment of the President. — (1) When a President 
is to be Impeached for violation of the Constitution, the charge shall be prefer- 
red by either House of Parliament. 

(2) No such charge shall be" preferred unless — 

(a) the propose to pieler such charge Is containad in a resolution 
which has b^ moved after, at least fourteen days* notice in 
writing signed by not less than one-fourth of the total number 
of memhert of we House has\ been given of their intention to 
move the resolution,' and * 

]. The words “or RaipnuniAh or Up-ndpramakb** onfr/rd by the Constitution 
ftoveoA AmsSihaiirtSrAct, |i?6, Ssctieo^<aea gtSi. 
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^b) such resolution has been passed by a majority of not less than 
two-thirds of the total membership of the House. 

(3) Whema charge has been so preferred by either House of Parliament, 
the other House shall investigate the charge or cause the charge to be 
investigated and the President shali have the right to appear and to be 
represented at such investigation. 

(4) If as a result of the investigation a resolution is passed by a majority 
of not less than two-thirds of the total membership of the House by which 
the charge was investigated or caused to be investigated, declaring that the 
charge preferred against the President has been sustained, such resolution 
shall have the effect of removing the President from his office as from the 
date on which the resolution is so passed. 

62 Time of holding election to fill vacancy in the office of President 
nr,d the term of office of person elected to fill casual vaeancy.—(\) An election 
?ofi!u va^ncy caused by the expiration of the term of office of President 
shall be completed before the expiration of the term. 

1 2 ) An election to fill a vacancy in the office of President occurring by 
reason of his death, resignation or removal, or otherwise shall be held as soon 
It nossible after, and in no case later tnan six months from, the date ot 
nLurrence of the vacancy ; and the person elected to fill the vacancy shall. 
Set to the provisions of Article 56, be entitled to hold office for the full 
?errn of five years from the date on which he enters upon hit office. 

63 The Vice-President of India.— There shall be a Vice-President of 

India. 

64 The Vice-President to be ex-officio Chairman of the Council of 
Swfr-5 -The Vice-President shall be ex officio pairroan ol the Council of 
States and shall not hold any other office of profit : 

Provided that during any period when the Vice-Prcsidtnt acts as Presi- 

or rfi< 5 charges the functions of the President under Article 65, he shall 
Sm ^fSrm .hriS. Ol <b. o(B« of Ch.i,n..o of lU Cooncil or S.a.» 
Ind shall not be entitled to any salary or allowance payable to the Chairman 
of the Council of Stales under Article 97. 

6< The Vice-President to act as President or to discharge his functions 
durinrcasual vacancies in the office, or during the absen^. of President.-! 1) 
In the event of the occurrence of any vacancy in the office of the President 
bv reason of his death, resignation or removal, or otherwise, the Viw- President 
shall act as President until the date on which a new President elected in 
•awordanS with the provisions of this Chapter to fill such vacancy enters 

upon his office. 

r2I When the President is unable to discharge his functions owing to 
absen2^ illness or any other cause, the Vice-President shaU discharge his 
functioM until the date on which the President resumes his duties. 

* f3» The Vice-President shall, during, and in reject o(» Mriod while 
he is so acting as or discharging the functions of. President, have all the 
p*we«ayimiJuoities of the Piesldeot and be enpled to sudi emoluments. 
aHoilfnSi JS Privileges as may be determined by Parhameirt by law and , 

privileget ss arc specified III t lit Second Scheooie. 
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66. Election of Vice-President.— (1) The Vice*Presideat shall bs^Iected 
by the ^imembers of an electoral college consisting of the members of botb 
Houses of Parliament] in accordance with the system of proportional represen- 
tation by means of the single transferable vote and the voting at»such election 
shall be by secret ballot 

(2) The Vice-President shall not be a member of either House of Parlia- 
ment or of a House of the Legislature of any State, and if a member of either 
House of Parliament or of a House of the Legislature of any State be elected 
Vice-President, be shall be deemed to have vacated his seat in that House 
on the date on which he enters upon his office as Vice-President. 

(3) No person shall be eligible for election as Vice-President^unless he— 

(a) is a citizen of India ; 

(h) has completed the age of thirty-live years ; 

(c) is qualified for election as a member of the Council of States. 

(4) A person shall not be eligible for election as Vice-President if be 
holds any office of profit under the Government of India or the Government 
of any State or under any local or other authority subject to the control of 
any of the said Governments 

Explanation. — For the purposes of this article, a person shall not be 
deemed to hold any office of profit by reason only that be is the President or 
Vice-President of the Union or the Governor * * * * of any State or is a 
Minister either for the Union or for any State. 

67. Term of office of Vice-President. — The Vice President shall hold 
office for a term of five years from the date on which he enters upon bis 
office : 

Provided that'— 

(a) a Vice-President may, by writing under his hand addressed to the 
President, resign his office ; 

(b) a Vice-President may be removed from his office by a resolution 
of the Council of States passed by a majority of all the then 
members of the Council and agreed to by the House of the People; 
but no resolution for the purpose of this clause shall be moved 
unless at least fourteen days’ notice has been given of the intention 
to move the resolution ; 

(c) a Vice-President shall, notwithstanding the expiration of his term, 
continue to hold office until his successor enters upon his office. 

68. Time of holding election to fill vacancy in the office of Vice-President 
and the term of office of person elected to fill casual vacancy.— {]) An election 
to fill a vacancy caused by the expiration of the term of office of Vice- President 
shall be completed before the expiration of the term. 

(2) An election to fill a vacancy in the office of Vice-President occurring 
by reason of his death, resignation or removal, or otherwise shall be held as 
soon as possible after the occurrence of th^ vacancy, and the person elected 

1. Subs, by the Constitution (Bteventb Anendinentt Act, 1961,. Section 2, fSr 
“members of both Houses of Patlianent asSunUed at a joint meeting”. 

2. The words “or Rajpnnnikh or tJpaiajpraiiiiikb” omitted by the Constftotion 
(Seventh Amendment) Act, 1936, Section 29 and.Sch. 
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to fill ibn vacancy shall, subject to the provisions of Article 67, be entitled to 
hold office for the full term of five years from the date on which he enters 
upon his office. 

69. Oat>i or affirmation by the Vice-President. — Every Vice-President 
shal), before entering upon his office, make and subscribe before the President, 
or some person appointed in that behalf by him, an oath or affirmation in the 
following form, that is to say — 

swear in the name of God 

“I, A. B , do that I will bear true faith 

solemnly affirm 

and allegiance to the Constitution of India as by law established and 

that 1 will faithfully discharge the duty upon which I am about to 

enter." 

70. Discharge of President's functions in other contingencies — Parlia- 
ment may make such provisions as it thinks fit for the discharge of the 
functions of the President in any contingency not provided for in this Chapter.' 

*(7I. Matters relating to or connected with the election of a President 
or Fice-/*rej/<fenr.— (l) Subject to the provisions of this Constitution, Parlia- 
ment may by law regulate any matter relating to or connected with the elec- 
tion of a President or Vice-President, including the grounds on which such 
election may be questioned : 

Provided that the election of a person as President or Vice-President 
shall not be called in question on the ground of the existence of any vacancy 
for whatever reason among the members of the electoral college electing him. 

(2) All doubts and disputes arising out of or in connection with the 
election of a President or Vice-President shall be inquired into and decided 
by such authority or body and in such manner as may be provided for by or 
under any law referred to in clause (1). 

(3) The validity of any such law as is referred to in clause (1) and the 
decision of any authority or body under such law shall not be called in ques- 
tion in any court. 

(4) If the election of a person as President or Vice-President is declared 
void under any such law as is referred to in clause (1), acts done by him in 
the exercise and performance of the powers and duties of the officer of 
President or Vice-President, as the case may be, on or before the date of such 
declaration shall not be invalidated by reason of that declaration.] 

72. Power of President to grant pardons, etc , and to suspend, remit 
or commute sentences in certain carcj — (I) The President shall have the power 
■ to grant pardons, reprieves, respites or remissions of punishment or to 
suspend, remit or commute the sentence of any person convicted of any 
offence— 

(a) in all cases where the punishment or sentence is by a Court 

Martial ; 

(b) in all bases where the punishment or sentence is for an offence 

against any law relating to a matter to which the executive power 
of the Union extends ; 

,1. See the President (Discharge of Functions) Act, 3969. 

2. Subs, by tb? Cgmtiiution (Thirty-nine Afitj 1975, s. 2 (10-8-75), 

103 
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(c) IQ all cases where the sentence is a sentence of death. # 

(3) Nothing in sub-clause (a) of clause (1) shall affect the power con- 
ferred by law on any ofScer of the Armed Forces of the Untpn to suspend, 
remit or commute a sentence passed by a Court Martial. 

(3) Nothing in sub-clause (c) of clause (1) shall affect the power to 
suspend, remit or commute a sentence of death exercisable by the Governor 
1’" * * of a State under any law for the time being in force. 

73. Exttni of executive power of the Union. — (1) Subject to the pro- 
visions of this Constitution, the executive power of the Union shall extent— 

(a) to the matters with respect to which Parliament has j^wer to make 
laws ; and 

(h) to the exercise of such rights, authority and jurisdiction as are 
exercisable by the Government of India by virtue of any treaty or 
agreement : 

Provided that the executive power referred to in sub-clause (a) shall not, 
save as expressly provided in this Constitution or in any law made by Parlia- 
ment, extend in any Slate * to matters with respect to which the 

Legislature of the State has also power to make laws. 

(2) Until otherwise provided by Parliament, a State and any officer or 
authority of a State may, nrtwilbstanding anything in this article, continue 
to exercise in matters with respect to which Parliament has power to make 
laws for that State such executive power or functions as the State or oflScer or 
authority thereof could exercise immediately before the commencement of 
tbi Constitution. 


Council of Ministers 

74 Council of Ministers to aid and advise President.~^[{\) There shall 
be a Council of Ministers with the Prime Minister at -the head to aid and 
advise the President who shall, in the exercise of his functions, act in accord- 
ance with such advice ] 

<1 Provided that the President may require the Council of Ministers to 
reconsider such advice either generally or otherwise, and the President shall 
act in accordance with the advise tenderd after such reconsideration.] 

(2) The question whether any, and if so what, advice was tendered by 
Ministers to the President shall not be inquired into in any court. 

75. Other provisions as to Ministers.— {\) The Prime Minister shall be 
appointed by the President and the other Ministers shall be appointed by the 
President on the advice of the Prime Minister 


1 . 


2 . 


3. 


4. 


The words • or Rajpramukh" omitted by the Constitution (Seventh Amend- 
ment) Act. 1956, Sec. 29 and Sch.» ' 


The words and letters “specifM in part A or Part B of the First 'Schedule" 
omitted by Sec. 29 and Sch-, ibid. 


by the Constitution (Forty-second Vimdmtat) Act, 1976, Sec. 13 for d. 
1-1977^ The clause, as orig{aalv anacated ran as follows 


Subs. . 

(l)w.e. f. 3-1- 

•74. (I) There »ha« to a^n^of Ministm Mth the Prime Minister at the head 
to aid and advise the FtesIdCnt in exerciie orbit fhneUbiu*. 


(Pofly»|bqrllt AhKhdRieat) Act, 1974 Sec, II v.e. f. 
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(2\ The Ministers shall bold office during tbr pleasure of the President. 

(3) The Council of Ministers shall be collectively responsible to the 
House of the People. 

(4) Before a Minister enters upon his office, the President shall admiuister 
to him the oaths of office and of secrecy according to the foims set out for 
the purpose in the Third Schedule. 

(5) A Minister who for any period of six consecutive months is not a 
member of either House of Parliament shall at the expiration of that period 
cease to be a Minister. 

(6) The salaries and allowances of Ministers shall be such as Parliament 
may from time to time by law determine and, until Parliament so determines, 
shall be as specified in the Second Schedule. 

Conduct of Government Business 

77, Conduct of business of the Government of India — (1) All executive 
action of the Government of India shall be expressed to be taken in the name 
of the President. 

(2) Orders and other instruments made and executed in the name of the 
President shall be authenticated in such manner as may be specified in rules^ 
to be made by the President, and the validity of an order or instrument which 
is so authenticated shall not be called in question on the ground that it is not 
an order or instrument made or executed by the President. 

(3) The President shall make rules for the more convenient transaction of 
the business of the Government of India, and for the allocation among 
Ministers of the said business. 

®[(4) No Court or other authority shall be entitled to require the produc- 
tion of a«y rules made under Clause (3) for the more convenient transaction of 
the business of the Government of India]. 

73 Duties of Prime Minister as respects the furnishing of information to 
the President, etc. — It shall be the duly of the Prime Minister — 

(tr) to communicate to the President all decisions of the Council of 
Ministers relating to the administration of the affaiis of the Union 
and proposal for legislation ; 

(h) to furnish such information relating to the administration of the 
affairs of the Union and proposals for legislation as the President 
may call for ; and 

(c) if the President so requires, to submit for the consideration of the 
Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the 
Council. 

Chapter ill 

Legislative Powers of the President 

. 121 Power cf President to promulgate Ordinances during recess of 
Parliament. — (I) If at any time, except when both Houses of Parliament are in 

* 1. See ''Notification No. S. O. 2297, dated the 3rd November, I9S8, Cauttee of India 

Extraordinary, 1958, Part II, Section 3 (/I'l, p. 1315, as amended from time to 
• tinM. 

2. Ins. by the Constitution (Forty-second Amendment) Act, 1974, Section 14, 
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session, the President is satisfied that circumstances exist which render it neces- 
sary for him to take immediate action, he Aay promulgate such Ordinance as 
the drcumstances appear to him to require. 

(2) An Ordinance promuigated under this article shall liave the same 
force and effect as an Act of Parliament, but every such Ordinance — 

(o) shall be laid before both Houses of Parliament and shall cease to 
operate at the expiration of six weeks from the reassembly of 
Parliament, or, if before the expiration of that period resolutions 
disapproving it are passed by both Houses, upon the passing of 
the second of those resolutions ; and 

{b) may be withdrawn at any time by the President. * 

Explanation.— y/hcre the Houses of Parliament are summoned to re- 
assemble on different dates, the period of six weeks shall be reckoned from the 
later of those dates for the purposes of this clause. 

(3) If and so far as an Ordinance under this article makes any provision 
which Parliament would not under this Constitution be competent to enact, it 
shall be void. 

i[(4) Notwithstanding anything in this Constitution, the satisfaction of 
the President mentioned in clause (I) shall be final and conclusive and shall 
not be questioned in any Court on any ground ] 

PART VI 

THE STATES** * * 

Chapter II — The Executive 
# 

The Governor 

®I53. Governors of States, — There shall be a Governor for each State : 

^(Provided that nothing in this article shall prevent the appointment of 
the same person as Governor for two or more States ] 

*[154. Executive power of State — The executive power of the State shall 
be vested in the Governor and shall be exercised by him either directly or 
through officers subordinate to him in accordance with this Constitution. 

(2) Nothing in this article shall — 

(a) be deemed to transfer to the Governor any functions conferred by 
any existing law on any other authority ; or 

(b) prevent Parliament or the l.egislature of the State from conferring 
by law functions on any authority subordinate to the Governor. 

1. Ins. by the Constitution (Thirty-eight Ameadment) Act, 1975, Section 2 (retrol. 
pectively). 

2. The words **1N PART A OF THE FIRST SCHEDULE” omitted by the Constitu- , 
tion (Seventh Amendment) Act, !956, Sec. 29 and Sch. 

3. Arts. 153, 154, 155, 15d, 157 and 158 sbaU not apply to the Stote of Jammu gnd 
Kashmir. 

4. Added by the Constitution (Seventh Amendment) Act, 1956, SeC. 6. 
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1^5. Appointment of Governor. — ^Thc Governor of a State shall be 
appointed by the President by warrant under his hand and seal. 

156. Tvm of office of Governor. - (1) The Governor shall hold office 
during the pleasure of the President. 

(2) The Governor may, by writing under his band addressed to the 
President, resign his office. 

(3) Subject to the foregoing provisions of this article, a Governor shall 
hold office for a term of five years from the date on which he enters upon his 
office : 

Provided that a Governor shall, notwithstanding the expiration of his 
term, continue to hold office until his successor enters upon his office. 

157. Qualifications for appointment as Governor. — No person shall be 
eligible for appointment as Governor unless he is a citizen of India and has 
completed the age of thirty>five years. 

158 Conditions of Governor's office. — (1) The Governor shall not be a 
member of either House of Parliament or of a House of the Legislature of any 
State specified in the First Schedule, and if a member of either House of 
Parliament or of a House of the Legislature of any such State be appointed 
Governor, he shall be deemed to have vacated his scat in that House on the 
date on which he enters upon his office as Governor. 

(2) The Governor shall not hold any other office of profit. 

(3) The Governor shall be entitled without payment of rent to the use 
of bis official residences and shall be also entitled to such emoluments, allow- 
ances and privileges as may be determined by Parliament by law and, until 
provision in that behalf is so made, such emoluments, allowances and privileges 
as are specified in the Second Schedule. 

i[(3-A) Where the same person is appointed as Governor of two or more 
States, the emoluments and allowances payable to the Governor shall be 
allocated among the States in such proportion as the President may by order 
determine.] 

(4) The emoluments and allowances of the Governor shall not be dimi- 
nished during his term of office. 

2159 Oath or affirmation by the Governor. - Every Governor and every 
person discharging the functions of the Governor shall, before entering upon 
bis office, make and subscribe in the presence of the Chief Justice of the High 
Court exercising jurisdiction in relation to the State, or in his absence, the 
seniormost Judge of that Court available, an oath or affirmation in the follow- 
ing form, that is to say- 

swear in the name of God 

“I, A. B., do that I will faithfully execute 

solemnly affirm 

the office of Governor (or discharge the functions of the Governor) of... .. 
(name of the State) and mil to the best of my ability preserve, protect 
and defend the Constitution and the law and that I will devote myself 

to the service and well-being of the people of (name of 

the State):' 

•] . Ins. by the Constitution (Seventh Anwodment) Act, 1956, Sec. 7. 

2. Arts. 159, 160, 161 and 162 shell not apply to the State of Jammu and Kashmir. 
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160. Discharge of the functions of the Governor in certain contingencies. 

The Presideot may make such provision as he thinks fit for the discharge of the 
functions of the Governor of a State in any contingency not provided for in 
this Chapter. • 

161. Power of Governor to grant pardons, etc,, and to suspend, remit or 
commute sentences in certain cases. — The Governor of a State shall have the 
power to grant pardons, reprieves, respites or remissions of punishment or to 
suspend, remit or commute the sentence of any person convicted of any offence 
against any law relating to a matter to which the executive power of the State 
extends. 

162 Extent of executive power of S/a/e.— Subject to the provisions of 
this Constitution, the executive power of a State shall extend to die matters 
with respect to which the Legislature of the State has power to make laws : 

Provided that in any matter with respect to which the Legislature of a 
State and Parliament have power to make laws-, the executive power of the 
State shall be subject to, and limited by. the executive power expressly confer- 
red by this Constitution or by any law made by Parliament upon the Union or 
authorities thereof 


Council of Ministers 

1163. Council of Ministers to aid and advise Governor.— (\) lhett shall 
be a Council of Ministers with the Chief Minister at the head to aid and advise 
the Governor in the exercise of his functions, except in so far as he is by or 
under this Constitution required to exetcise his functions or any of them in his 
discretion 

(2) If any question arises whether any matter is or is not a matter as 
respects which the Governor is by or under this Constitution required to act 
in his discretion, the decision of the Governor in his discretion shall be final, 
and the validity of anything done ' by the Governor shall not be called in 
question on the ground that be ought or ought not to have acted in his 
discretion. 

(3) The question whether any, and if so what, advise was tendered by 
Ministers to the Governor shall not be inquired into in any Court. 

1164 Other provisions as to Ministers. — (t) The Chief Minister shall be 
appointed by the Governor and the other Ministers shall be appointed by the 
Governor on the advice of the Chief Minister, and the Ministers shall hold 
office during the pleasure of the Governor : 

Provided that in the States of Bihar. Madhya Pradesh and Orissa, there 
shall be a Minister in charge of tribal welfare who may in addition be in charge 
of the weifare of the Scheduled Castes and backward classes or any other work. 

(2) The Council of Ministers shall be collectively responsible to the 
Legislative Assembly of the State. < 

(3) Before a Minister enters upoo-his office, the Governor shall adminis- 

ter to him the oaths of oflSce and of secrecy according to the forms set out for 
the purpose in the Third Schedule. * 

(4) A Minister who for any period of six ’iponsecutive months Is not a 
member of the Legislature of the Slate shall at the expiration of that period 
cease to be a Minister. 

1. Arts. 163, 164 and 165 shatt not apply to the State of huanm and Kashmir. 
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iS) The salaries and allowances of Mini^(e^s shall be such as the Legis- 
lature of the State may from time to time by law determine and, until the 
Legislature of the State so determines, shall be as sp eifird in the Second 
Schedule. 


Conduct of Government Business 

*166 Conduct of business of the Government of a State. - (\) All 
executive action of the Government of a State shall be expressed to be taken 
in the name of the Governor. 

(2) Orders and other instruments made and executed in the name of the 
Governor shall be authenticated in such manner as may be spccifled in rules 
to be made by the Governor, and the validity of an order or instrument 
which is so authenticated shall not be called in question on the ground that it 
is not an order or instrument made or executed by the Governor. 

t3) The Governor shall make rules for the more convenient transaction 
of the business of the Government of the State, and for the altocaMon among 
Ministers of the said business in so far as it is not business with respect to 
which the Governor is by or under this Constitution required to act in his 
discretion 

(4) No court or other authority shall be entitled to requite the 
production of any rules made under clause (3i for the more convenitnc 
transaction of the business of the Government of the State], 

*167. Duties of Cheif Minister as respects the furnishing of information 
to Governor, etc.— It shall be the duty of the Chuf Minister of each State — 

(a) to communicate to the Governor of the State all decisions of the 
('ouneil of Ministers relating to ; the administration of the alTairs 
of the State and proposals for legislation ; 

(b) to furnish such information relating to the administration of the 
affairs of the State and proposals for legislation as the Governt'if 
may call for ; and 

(c) if the Governor so requires, to submit for the consideration of the 
Council of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by the 
Council. 

Chapter IV—LEOisLATiva Power of the Governor 

®213 Power of Governor to promuigate Ordinances during recess of 
Legislature If at any time, except when the l egislative Assembly of a 
State is In sesssion, or where there is a Legislative Council in a State, except 
when both Houses of the Legislature are in session, the Governor is satisfied 
that circumstances exist which render it necessary for him to take immediate 
action, he may promulgate such Ordinances as the circumstances appear to 
him to require : 

Provided that the Governor shall not, without instructions from the 
. President, promulgate any such Ordinance if— 

• (a) a Bill containing the same provisions would under this Constitu- 

tion have required the previous sanction of the President for the 
. introduefion thereof into the Legislature ; or 

1. Arts 166, 167 shall not apply to state of Jammu and Kashmir. 

C. Ins. by the Constitution (Forty-aacond Amendment) Act 1976 Section 

3 Art. 2i>alia)lti««Mr to the Jaami apd Kashmir. 
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(b) he would have deemed it necessary to reserve a Bill coqtainieg 
the same provisions for the consideration of the President ; or ° 

(c) an Act of the Legislature of the State containing the same provi- 
sions would under this Constitution have been invalid unless, 
having been reserved for the consideration of the President, it had 
received the assent of the President. 

An Ordinance promulgated under this article shall have the same force 
and effect as an Act of the Legislature of the State assented to by the Gover- 
nor but every such Ordinance— 

(a) shall be laid before the Legislative Assembly of the State, or where 
there is a Legislative Council in the State, before both the Houses, 
and shall cease to operate at the expiration of six weeks from the 
reassembly of the Legislature, or if before the expiration of that 
period a resolution disapptoving it is passed by the Legislative 
Assembly and agreed to by the Legislative Council, if any, upon 
the passing of the resolution or, as the case may be, on the reso- 
lution being agreed to by the Council ; and 

(d) may be withdrawn at any time by the Governor 

Explanation — Where the Houses of the Legislature of a State having n 
Legislative Council are summoned to reassemble on different dates, the period 
of six weeks shall be reckoned from the later of those dates for the purposes 
of this clause - - 

(3) If and so far as an Ordinance under this article makes any provision 
which would not be valid if enacted in an .\ct of the Legislature of the State 
assented to by the Governor, it shall be void : 

Provided that, for the purposes of the provisions of this Constitution 
relating to the effect of an Act, of the Legislature of a S ate which is repug- 
nant to an Act of i^arliament or' an existing law with respect to a matter 
enumerated in the Concurrent List, an Ordinance promulgated under this 
article In pursuance of instructions from the President shall be deemed to be 
an Act of the Legislature of the State which has been reserved for the consi- 
deration of the President and assented to by him. 

(4) Notwithstanding anything in this Constitution, the satisfaction of 
the Governor mentioned in clause (1) shall be final and conclusive and shall 
not be questioned in any court on any ground.] 

Chapter 11— Administrative Relations 
General 

*256. Obligation of States and the Union. — The executive power 
of every State shall be so exercised as to ensure compliance with the laws 

1. Ins. by the Constitution (Thirty-eighth Amendment) Act, 1975, Section 3 
(retrospectively). 

2. In its application to the State of Jammu and Kashmir, Art. 256 shall be renum- 
bered as Cl. (1) of that article and the following new clause shall be added 
thereto « — • 

“(2) The State of Jammu and Kashmir shall so exercise its executive power as to 
facilitate the discharge by the Union of its duties and responsibilities under the 
Constitution in relation to that Stale ; and in patticular^tbe said State shall, 
if so required by the Union, acquire or requision property on behalf and 
at the expense of the Union, or if the property belongs to the State, tqinsfer 
it to the Union on such tereu as may be agnieed,:or in denuilt of agreement, 
as may be de(eniiio*d irWtrator appeiufed hy' 9 ( 
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made by Parliament and any existing laws which apply in that State, and the 
executir% power of the Union shall extend to the giving of such directions to 
a State as may appear to the Government of India to be necessary for that 
purpose. , 

257. Control of the Union over States in certain cases . — (1) The 
executive power of every State shall be so exercised as not to impede or 
prejudice the exercise of the executive power of the Union, and the executive 
power of the Union shall extend to the giving of such directions to a State 
as may appear to the Government of India to be necessary for that purpose. 

(2) The executive power of the Union shall also extend to the giving of 
•directions to a State as to the construction and maintenance of means of com- 
munication declared in the direction to be of national or military importance : 

Provided that nothing in this clause shall be taken as restricting the 
power of Parliament to declare highways or waterways to be national 
highways or national waterways or the power of the Union with respect to the 
highways or waterways so declared or the power of the Union to construct 
and maintain means of communication as part of its functions with respect 
to naval, military and air force- works. 

(3) The executive power of the Union shall also extend to the giving of 
directions to a State as to the measures to be taken for the protection of the 
railways within the State. 

(4) Where in carrying out any direction given to a State under clause (2) 
as to the construction or maintenance of any means of communication or 
under clause (3) as to the measures to be taken for the protection of any 
railways, costs have been incurred in excess of those which would have been 
incurred in the discharge of the normal duties of the State if such direction 
bad not been given, there shall be paid by the Government of India to the 
State such sum as may be agreed, or in default of agreement, as may be 
determined by an arbitrator appointed by the Chief Justice of India, in respect 
of the extra costs so incurred by the State. 

1(257- A. Assistance to States by deployment oj armed forces or other 
forces of the Union.— {{) The Government of India may deploy any armed 
force of the Union or any other force subject to the control of the Union for 
dealing with any grave situation of law and order in any State. 

(2) Any armed force or other force or any contingent or unit thereof 
deployed under clause (I) in any State shall act in accordance with such direc- 
tions as the Government of India may issue and shall not, save as otherwise 
provided in such directions, be subject to the sui^rintendence or control of 
the State Government or any officer or authority subordinate to the State 
Government. 

(3) Parliament may, by law, specify the powers, functions, privileges 
and liabilities of the members of any force or any contingent or unit thereof 
deployed under clause (1) during the period of such deployment ] 

258, Power of the Union to confer powers, etc , on States in certain cases 

, (l).Notwitbstanding. anything in this Constitution, the President may, with 

the consent of the Government of a State, entrust either conditionally or 
ifncooditionally to that Government or to its officers functions in relation to 
any matter to which the executive power of the Union extends. 

* (2) A law made by Parliament which applies in any State may, notwith- 

standing that it relates tp p matter with respect to which the Legislature of 

1. in5.bytlwCpiwtg«den(Poriy.sseei»d^\««»d»9n^Aci, w«,Sec.43, 

104 



826 


The CoHstiMion of InAa 


[Art. 297 


the State has no power to make laws, confer powen and impose duties, or 
authorise the conferring of powers, and the imposition of duties^ upon the 
State or officers and authorities thereof. 

(3) Where by virtue of this article powere and duties hav6 been conferred 
or imposed upon a State or officers or authorities thereof, there shall be paid 
by the Government of India to the State such sum as may be agreed, or in 
default of agreement, as may be determined by an arbitrator appointed by the 
Chief Justice of India, in . respect of any extra costs of administration incurred 
by the State in connection with the exercise of those powers and duties. 

ir258-A. Power of the States to entrust functions to the Union —Notwith- 
standing anything in this Constitution, the Governor of a State may, with the 
consent of the Government of India, entrust either conditionally 'or uncondi- 
tionally to that Government or to its officrs functions in relation to any 
matter to wUch the executive powers of the State extends. 

259. [Armed Forces in States in Part B of the First Schedule ] Rep. by 
Constitution (Seventh Amendment) Act, Section 29 and Sch. 

2<S0. Jurisdiction of the Union in relation to territories outside India , — 
The Government of India may by agreement with the Government of any 
territory not being part of the territory of India undertake any executive, 
legislative or judi ill functions vested in the Government of such territory, 
but every such agreement shall be subject to, and governd by, any law relating 
to the exercise of foreign jurisdiction for the thne being in force. 

296 Property accurlng by escheat or hpre or as bona vacantia —Subject 
as hearinafter provided, any property in the territory of India which, if this 
Constitution had not come into operation, would have accrued to His Majesty 
or as the case may be, to the Ruler of an Indian State by escheat or lapse, or 
As'bona vacantia for want of a rightful owner, shall, if it is property situate in 
a State, vest in such State and shall; in any other case, vest in the Union ; 

Provided that any property which at the date when it would have so 
accrued to His Majesty or to the Ruler of an Indian State was in the posses- 
sion or under the control of the Government of India or the Government of 
a State shall according as the purposes for which it was then used or held were 
pur^ses of the Union or of a State, vest in the Union or in that State. 

Explanation —In this Article, the expressions "Ruler” and “Indian State” 
have the same meanings as in Article 363. 

*|297. Thirigtof value within territorial waters or continental shelf and 
resources of the exclusive economic zone to vest in the Union,— (1) Ml l&iuls, 
minerals and other things of value underlying the ocean with n the territoriai 
wa'ers or the continental shelf, or the exclusive economic zone, of India shall 
test in the Union and be held for the purposes of the Union. 

(2) All other resources of the exclusive economic zone of India shall 
also vMt in the Union and be held for the purposes of the Union. 

(3) The limits of the territorial waters, the continental shelf, the exclus^e 
economic zone, and other maritime zones, of India shall be such as may be 
specified, from time to time, by or under soy law made by Parliament. 


1. Ins. by theConstitutioo (Seveotb Amendment) Act, 1956. See. IS 

2. SabsbytheCQaititi^ienPoriieih>Aneadmeiit) Ac^l97^See.>, 
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![• 498. Pomr to carry on trade, etc.— The executive power of the Union 
and of each State bhall extend to the carrying on of any trade or business and 
to the acquisition, holding and disposal of property and the making of contracts 
for any purposA ; 

Provided that — 

(a) the said executive power of the Union shall, in so far as such trade 

or business or such purpose is not one with respect to which 
Parliament may make laws, the subject in each State to legislation 
by the State ; and 

(b) the said executive power of each State shall, in so far as such trade 

or business or such purpose is not one with respect to which the 
the State Legislature may make laws, be subject to legislation by 
Parliament ] 

>299. Contracts — (I) All contracts made in the exercise of the executive 
power of the Union or of a State shall be expressed to be made by the Presi- 
dent, or by the Governor ** * * of the State, as the case may be, and all such 
contracts and all assurances of property made in the exercise of that power 
shall be executed on behalf of the President or Governor ** * by such 
persons and in such manner as he may direct or authorise. 

(2) Neither the President nor the Governor ** * * shall be personally 
liable in respect of any contract or assurance made or executed for the pur- 
poses of this Constitution, or for the purposes of any enactment relating 
to the Government of India heretofore in force, nor shall any person making 
or executing any such contract or assurance on behalf of any of them be 
personally liable in respect thereof. 

BJOO Suits and proceedings —(1) Oovetnmtnt of India may sue or be 
sued by the name of the Union of India and the Government of a State may 
sue or be sued by the name of the State and may, subject to any provisions 
which may be made by Act of Parliament or of the Legislature of such State 
enacted by virtue of powers conferred by this Constitution, sue or be sued in 
relation to their respective affairs in the like cases as the Dominion of India 
and the corresponding Provinces or the corresponding Indian States might have 
sued or been sued if this Constitution had not been enacted. 

(2) If at the commencement of this Constitution — 

(rr) any legal proceedings are pending to which the Dominion of 
India is a party, the Union of India shall be deemed to be subs- 
tituted for the Dominion in those proceedings ; and' 

(6) any legal proceedings are pending to which a Province or an 
Indian State is a party, the corresponding State shall be deemed 
to be substituted for the Province or the Indian State in those 
proceedings. 

1. Subs, by the Constitution (Seventh Amendment) Act, 19S6, Sec. 20, for the origi- 
nai Art. 298. 

2. In its application to the State of Jammu and Kashmir, in Arts. 298 and 299 refer- 

* eoces to the State or States shall be construed as not including references to the 

State of Jammu and Kashmir. 

3. llie words ‘’or the Raipramukh” omitted by the Constitution (Seventh Amend- 
* ment) Act, 1956, Sec. 29, and Sch. 

4. , Ibid, The words '*or the RaJpramukh** omitted by See. 29, and Sdi., ' 

5. In its amnlication to the State Amnm add ' Kashmk la' Art 300 lefterences to 
the State or States shall be construed as not including references to the State of 
Jammu and Kashmir, 
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» 4P371.A Power of tile Pretitieotto Amv.— (0 Pot* the ]Mirposes 

of briofting the provisions of any law in force in India or in any part thereof. 
Immediately before the ooranieocement of the Gonstitatioii (Seventh Amend- 
ment) Act, 1956, into accord with the provisions of this Constitution as amend- 
ed by that Act, the President may be order* made before the Ist day of 
November, 1957, make such adoptations and modifications of the law, whether 
by way of repeal or amendment, as may be necessary or expedient, and provide 
that law shall, as from such date as may be specified in the order, have effect 
subject to the adaptations and modifications so made, and any such adaptation 
or modification shall not be questioned in any court of law. 

(2) Nothing in clause (1) shall be deemed to prevent a competent legis- 
lature or other competent authority from repealing or amending any law adopt- 
ed or modified by the President under the said clause]. 


1 . Ins. by the Constitution (Seventh Amendment) Act, 1956, Sec. 23. 

2. Arts 372-A and 373 ihaa not apply to the |USe of lammu and Kashihir. 

3. See the Adaption of Laws Orders of 1966 and 1937. 



SCHEDULES 

HFIRST SCHEDULE 
(Articles 1 and 4] 

I. THE STATES 


N(nne Territories 

1, Andhra Pradesh *[The territories specified in sub-section (1) of 

Section 3 of the Andhra State Act, 1953, sub- 
SMtion (1) of Section 3 of the States Reorga- 
nisation Act, 1956, the First Schedule to the 
Andhra Pradesh and Madras (Alteration of 
Boundaries) Act, 1959, and the Schedule to 
the Andhra Pradesh and Mysore (Transfer of 
Territory) Act, 1968, but excluding the 
territories specified in the Second Schedule 
to the Andhra Pradesh and Madras (Altera- 
tion of Boundaries) Act, 1959 ] 

2. Assam The territories which immediately before the 

commencement of this Constitution were 
comprised in the Province of Assam, the 
Khasi States and the Assam Tribal Areas, but 
excluding the territories specified in the 
Schedule to the Assam (Alteration of Boun- 
daries) Act, 1951, ®(and the territories 
specified in sub-section (1) of Section 3 of the 
State of Nagaland Act, 1962) ^(and the 
territories specified in Sections 5, 6 and 7 of 
the North-Eastern Areas (Reorganisaiion) 
Act, 1971J. 

3 Bihar ^(The territories which immediately before (be 

commencement of this Constitution were 
either comprised In the Provice of Bihar or 
were being administered as if they formed 
part of that Province and the territories 
specified in clause (a) of sub-section (I) of 
Section 3 of the Bihar and Uttar Pradesh 
(Alternation of Boundaries) Act, 1968, but 
excluding the territories specified in sub- 
section (1) of Section 3 of the Bihar and West 
Bengal (Transfer of Territories) Act, 1956, 
and the territories specified in clause (b) of 


1. Subs, by the Constitution (Seventh Amendment) Act, 1956. Sec. 2, for Schedule 1. 

2 Subs by the Andhra Pradesh and Mysore (Transfer of Territory) Act, 1968 (36 of 
1968), Sec. 4, for the former entry (w. e. f. 1-10-1968). 

3- Added by the State of Nagaland Act, 1962 (27 of 1962), Sec. 4 (w. e. f. 1-12-1963). 

4 Added by the North-Eastern Areas (Reorganisation) Act, 1971, Sec. 9 w. e. f. 
•' 21-1-1972). 

5 Subs, by ihe Bihar and Uttar Pradesh (Alteration of Boundaries) Act, 1968 (24 of 
1968) Sec. 4. for fonner entry (w. e. f. 10-6-1970). 
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Name 


Territories 


*4. Gujarat 


S. Kerala 


6 Madbya Pradesh 


^7. Tamil Nadu 


Maharashtra 


sub-section (I) of Section ? of <the first men- 
tioned Act.] 

• The territories referred to in sub-section (I) of 
Section 3 of the Bombay Reorganisation Act. 
1960] 

The territories specified in sub-section (1) of 
Section S of the States Reorganisation Act. 
1956. < 

The territories specified in sub-section (1) of 
Section 9 of the States Reorganisation Act, 
1956 the First Schedule to the Rajasthan 
and Madhya Pradesh (Transfer of Territories) 
Act, 1959].» 

The territories which immediately before the 
commencement of this Constitution were 
either comprised in the Province of Madras 
or were being administered as if they formed 
part of that Province and the territories 
specified in Section 4 of the Slates Reorganisa 
tion Act, 1956, *{and the Second Schedule to 
the Andhra Pradesh and Madras (Alteration 
of Boundaries) Act, 1959,] but excluding the 
territories specified in sub-section (1) of 
Section 3 and sub-section (1) of Section 4 of 
the. Andhra State Act, 1953, and io[the 
territories specified in clause (b) of sub- 
section (I) of Section 5, Section 6 and clause 
(</) of sub-section (1) of Section 7 of the 
States Reorganisation Act, 1956 and the 
territories specified in the First Schedule to 
the Andhra Pradesh and Madras (Alteration 
of Boundaries Act, 1959]. 

The territories specified in sub section (1) of 
Section 8 of the States Reor^nisation Act, 
1.156, but excluding the territories referred to 
in sub-section (I) of Section 3 of the Bombay 
Reorganisation Act, 1960.]^^ 


6 Subs, by the Bombay Reorganisation Act, 1960(11 of 1960), Sec. 4, for entry 4 
(w. e. f. 1-5-1950). 

7 Ins. by the Rajasthan and Madhya Pradesh (Transfer of Territories) Act, 1959 (47 
of 1959), Sec. 4. (w. e. f. 1-10.1959). 

8. Subs, by the Madras State (Alteration of name) Act, 1968 (53 of 1968), See. 5, 
for "7, Madias’* (W. e. f. 14-1-1969). 

9. Ind. by the Andhra Pradesh and Madras (Alteihtion of Boundaries) Act, 1959 (56 
of 1959), Sec. 6 (w. e. f. 1-4.1960). 

10 Subs. Iv See. 6, ibid.»for otftain words (w. e. f. 3-4^1960). 

11. Ins. by the Bombay Reorganisation Act, 196(1 (11 of 1960). See. 4 (w. e. f. 
W-I960). , 
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Territories 


129 Karnataka 


i<10 Otissa 


1414. Punjab 


Ml 2 Rajasthan 


1*13. Uttar Pradesh 


The tenitories specified in sub-section (1) of 
Section 7 of the States Reorganisation Act, 
1956 i*[but excluding the territory specified 
in the Schedule to the Andhra Pradesh and 
Mysore (Transfer of Territory) Act, 1968.] 

The territories which immediately before the 
commencement of this Constitution were 
either comprised in the Province of Orissa or 
were being administered as if they formed 
part of that Province. 

The terrritories s{^cified in Section 1 1 of the 
States Reorganisation Act, 1956 i*iand the 
territories referred to in Part 11 of the First 
^hedule to the Acquired Territories (Merger) 
Act, 1960] i*(,but excluding the teiritories 
referred to in Part 11 of the Schedule to 
the Constitution (Ninth Amendment) Act, 
I960] ii[and the territories specified in sub- 
section (I) of Section 3, Section 4 and sub- 
section (I) of Section 5 of the Punjab Re- 
organisation Act, 1966]. 

The territories specified in Section 10 of the 
State Reorganisation Act, 1956 i®[but exclud- 
ing the territories specified in the First Sche- 
dule to the Rajasthan and Madhya Pradesh 
(Transfer of Territories) Act, 1956J. 

i*[The territories which immediately before the 
commencement of this Constitution were 
either comprised in the Province known as 
the United Provinces or were being admini- 
tered as if they formed part of that Provincj 
and the territories specified in clause {b) of 
sub section (1) of Section 3 of the Bihar and 
Uttar Pradesh (Alteration of Boundaries) Act, 
1968, but excluding the territories specified in 
clause (a) of sub-section (1) of Section 3 of 
that Act.] 


12 Subs, by the Mysore State (Alteration of Name) Act, 1973 (31 of 1973), Sec. 5, fo 
“9 Mysore” (w. e. f. 1-11-1973). 

n Tns bv the Andhra Pradesh and Mysore (Transfer of Territory) Act, 1968 (36 of 
196^, Sec. 4 (w. e. f. 1-10-1968). 

14 Entries 8 to 14 renumbered as 9 to 15 by the Bombay Reorganisation Act, 1960 
■ (1 1 of 1960), Sec. 4 (w. e. f. 1960). 

15 Ins. by the Acquired Territories (Merger) Act, 1960 (64 of 1960), Sec. 4 (w. e. f. 
. 16, Added^by the Constitution (Ninth Amendment) Act, 1960, Sec. 3 (w. e. f. 17-1- 

1961 ), 

17 Ins hjf the Puniab Reorganisation Act, 1966 (31 of 1966). Sec. 7 (w. e. f. 1-11- 
' 1966). 

fg Tim bv the Rajasthan and Madhy Pradesh (Transfer of Territories) Act, i959 
• 47 of 1959), Sec. 4 (w. e. f. 1-10-1959. 

19. Subs, by the Bihar and Uttar Pt^^ (Ration of Boundaries) Act, 1968 (24 of 
1968), See. 4, for the entry (w. e. f. 10-6-1970). 
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Name Territories 

*014. West Bengal The territories which immediately before the com* 

roencement of this Constitutiotr were either 
comprised in the Province of West Bengal or 
were being administered as if they formed 
part of that Province and the territory of 
Chandernagore as defined in clause (c) of 
Section 2 of the Chandernagore (Merger) Act, 
1954 and also the territories specified in sub- 
section (I) of Section 3 of the Bihar and 
West Bengal (Transfer of Territories) Act, 
1956. ' 

*015. Jammu and Kashmir The territory which immediately before the 

commencement of this Constitution was com- 
prised in the Indian State of Jammu and 
Kashmir. 

The territories specified in sub-section (1) of 
Section 3 of the State of Nagaland Act, 
1962] 

The territories specified in sub-section (1) of 
Section 3 of the Punjab Reorganisation Act, 
1966.] 

The territories which immediately before the 
commencement of this Constitution were 
being administered as if they were Chief 
Commissioner's Province under the names of 
Himachal Pradesh and Bilaspur and the 
territories specified in sub section (1) of 
Section 5 of the Punjab Recorganisation Act, 
1966.] 

» 

The territory which immediately before the 
commencement of this Constitution was being 
administered as if it were a Chief Com- 
missioner’s Province under the name of 
Manipur. 

The territory which immediately before the 
commencement of this Constitution was being 
administered as if it were a Chief Commis- 
sioner's Province under the name of Tripura. 

21. Meghalaya The territories specified in Section 5 of the 

North-Eastern Areas (Reorganisation) Act, 
1971] 

20. Entries 8 to 14 renumbered as 9 to 15 by the Bombay Reorganisation Act, 1960 
(11 of 1960), Sec. 4 (w. e, f. 1-5-1960). 

21. Ins by the State of Nagaland Act, 1962 (27 of 1962), Sec. 4 (w. e. f. 1-12-1963). 

22. Ins. by the Punjab Reorganisation Act, 19^ (31 of 1966), Sec. 7 (w. e, f. 1-11- 
1966). 

23. Jos. by the State of Himachal Pradesh Act, 1970 (53 of 1970), Sec. 4 (w. e. f. 25-1- 
1971). 

24. Ins. by the Norlh^Bastem Am .(Reoiganisailon) Act, 1971 (81 Of .1971), Sec- 9 
(w.e. f. 2-1-1982). 


**16. Nagaland 

**ll. Haryana 

**18. Himachal Pradesh 

**19. Manipur 

20. Tripura 
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Name 

*s[2?. Sikkim 


1 . 


II 

Name 


86 * * 

87 * * 


Territories 

The territories which immediately before the 
commencement of the Constitution (Thirty- 
sixth Amendment) Act, 1975, were comprised 
in Sikkim.] 

THE UNION TERRITORIES 
Extent 

The territory which immediately before the 
commencement of this Constitution was 
comprised in the Chief Commissioner’s Pro- 
vince of Delhi. 

* * * * 

* * * ♦ 


*‘(2.] The Andaman 
and Nicobar 
Islands. 

“[3 . s9^Lal(s]jadeep. ) 

Dadra and 
Nagar Haveli 

Goa, Daman 
and Diu 

**(**[6.1 Pondicherry 


33[88{7. Chandigarh 
s*(8. Mizoram 


9. Arunachal Pradesh 


The territory which immediately befoie the 
commencement of the Constitution was 
comprised in the Chief Commissioner’s Pro- 
vince of the Andman and Nicobar Island. 

The territory specified in Section 6 of the States 
Reorganisation Act, 1956. 

The territory which immediately before the 
eleventh day of August, 1961 was comprised 
in Free Dadra and Nagar Haveli J 

The territory which immediately before the 
twentieth day of December, 1961 were com- 
prised in Goa, Daman and Diu,] 

The territories which immediately before the 
sixteenth day of August, 1962, were com- 
prised in the French Establishments in India 
known as Pondicherry, Karikal, Mahe and 
Yanam ] 

The territories specified in Se tion 4 of the 
Punjab Reorganisation Act, 1966.] 

The territories specified in Section 6 of the 
North-Eastern Areas (Reorgnisation Act, 
1971, 

The territories speified in Section 7 of the 
North-Eastern Areas (Reorganisation) Act, 
1971 ] 


25. 

26 . 

27. 

28. 

29. 

30. 

31. 

32. 

33. 


Ins. by the Constitution (Thirty-sixth Amendment) Act, 1975, Sec. 2(w. e f. 

Bntry^V^relating to “Himachal Pradesh” omitted by the State Himachal Pradesh 
Act, 1970 (53 of 1970), Sec. 4 (w. e. f. 25-1-1971). u v, .1. n . „ a ... 

Entries relating to Manipur and Tripura omitted by the North-Eastern Areas 
(Reorganisation) Act, 1971 (81 of 1971), Sec. 9 w. e. f. 21-1-1972). 

Entries 4 to 9 renumbered as Entries 2 to 7 by North-Eastern Areas (Reorganisa- 
tion) Act, 1971 (81 of 1971), Sec. 9 (w. e f. 21-1-1972). 

S ubs by the Lakshadecp, Mlnicoy and Amindivi Islands (Alterauon of name) Act, 
1973(34ofl973),Soc. 5, (w.e. f. 1-11-1973). ^ - , 

Ins. by the Constitution (Tenth Amendment) Act, 1961, Sec. 2. 

Ins. by the Constkutioo (^Ifth Amendment) Act, 1963,^. 2. 

Ins. by the Constitution (Fourteenth Amendment Act, 1962, ^. 3 and 7. 

Ins. by the Punjab Reorganisation Act, 1966 (31 of 1966), Sec. 7 (w. e. fi 
1-11-1966). 


34 . Ins. Iw tite North-Bastero AtW (Reorgenliation) Act, 1971 (81 of 1971), 9 

(w,e. ^21-1-1972). . 
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Acquisition for agrarian reforni, 378 
Abridgment 

of fundamental rights. Art. 13. 578 
445 

Academic Freedom, 445 
Accused person, 445 

presumption of innocence, 268 

Acquisition of estate, in Art. 3NA, 
582 

Act of State, 792 
Adoption of law 

President’s powers, 42 
Advertisement 

freedom of speech, 447 
Advisory Board, 348 
proceedings before, 350 
Agrarian reforms 
acquisition for, 578 
Air space 

Treaties about, 1 28 
Aliens, 137 
Amendment 

constitution of, 98 
fundamental rights of, 100 
limit of, 108 

basic structure of onstitution, 108 
machinery for, 99 
parliament’s power, 100 
constitutient powers, 106 
Anglo Indian Institutions, 398 
Andhra Pradesh State of, Scb. I 
Arrest 

and liberty of subject, 312 
defence by counsel, 315 
freedom from, 315 
power to, 313 
protection from, 314 
two categories of, 512 

Articles 14, 119.123 

territories of Union and Stale 
Adminioo and formation of new 
States etc. Art. 4, 122 


Articles 5>1 1 

citizens and citizenship, 136*146 
Articles 12 

meaning of State in Part III & IV. 
178 

Article 13, 

laws in derogation of fundamental 
rights, 102, 103. 105, 106, 112, 
557*577, 164 177 

Article 14 

equality before law, 175-221 
Article 15 

discrimination on ground of reli- 
gion etc., 222 236 

Article 16 

equality of opportunity in public 
employment, 237-254 

Article 17 

untouchability, 255 
Article 18 

abolition of titles 
Article 19 

freedom speech etc , 177, 210, 296 
Article 20 

protection in respect of conviction 
for offence, 257-281 

Article 20 (I), 259 
Article 20 (2), 261, 264, 266 
Article 20 (3;, 268-281 
Article 21 

protection of life and personal liber* 
ty, 282*310 

Article 22 

protection against arrest and pre* 
ventive detention, 311-360 

Article 22 (I) (2), 312, 315, 317 
Article 2? (3) (7), 317, 318 
Article 22 (4), 348 
Article 22 (S), 333. 343, 346 
Article 22 (6), 336. 353 
Article 22 (7), 353 
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Articl^ 23, 24 

freedom from exploitation, 365-392 
Article 25 (I), 372, 379, 380, 381, 383, 
386 * 

Article 25-28 

right to freedom of religion, 36S- 
392 

Article 26, 378-381, 383, 385-388 
Article 27, 378. 391 
Article 28, 392 

Article 29, 396, 397, 398, 401,402, 
403. 405, 405 

Articles 29-30 

cultural and educational riabts, 
306-416 * 

Article 30, 396, 397, 400-408, 413, 
414, 415 

Article 31-A 

acquisition for agrarian reforms 
etc , 379-389 
object of, 578 

Article 31-B 

and Ninth Schedule, 591 
validation of certain Acts, 591-597 
Article 31-C 

saving of laws to give eflect to dir- 
ective principles, 598-605 

Article 37, 341 
Article 38, 541 
Article 39-A, 546, 555 
Article 40, 547 
Article 41, 545 
Article 42, 541 
Article 43, 545 
Article 43-A, 545 
Article 44, 547 
Article 45, 416, 545 
Article 46. 545 
Article 47. 545 
Article 48, 545 
Article 48-A. 547 
Article 49, 547 
Actkle 50, 547 
Article 51, 547 


Article Sl-A 

fundamental duties, 149 
Articles 52-62 

President of India, 650-680, 730 
731 

Article 63-71 

Vice-President of India, 673,680- 
683 

Article 72 

pardoning power of President, 674 
Article 73 

extent of executive power, 741 
Article 74 

council of ministers, 673, 707 
Article 75,^706 
Article 77 

conduct of business, 727, 429 
of Government of India, 725, 
727, 729, 731 

Article 78 

duties of Prime Minister— Furnish- 
ing infoimation to President 

Article 123 

President’s power to promulgate 
Ordinance, 734 

Article 153-160 

Governor of States, 684-69 1 
Article 154 

executive power of States. 730 
Article 161 

Governor’s power to grant pardon, 
674 

Article 162 

extent of executive power, 741 
Article 163-164 

council of Ministers, 690, 707 
Article 166 

conduct of government business, 
720, 725, 726, 727, 729, 731 

Article 167 

duties of Chief Minister, 721 
furnishing information to Gover- 
nor, 200, 690 

Article 213 

Governor’s pewer to promulgate 
Ordinance, 734 
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Article 256 

obligation of State and Union, 752 
Article 257 

control of Union over states on 
certain cases, 752, 753 

Article 258 

power of Union to confer power on 
States, 755 

Article 258* A 

power of States to entrust functions 
to union, 755 

Article 292, 133, 750 
Article 293, 750 
Article 296 

Property accruing by escheat or 
lapse or as bona vacantia, 133 

Article 297 

things lying in territorial waters 
vest in the Union, 126 

Article 298 

executive power to carry on trade, 
756, 62 

Article 299 

executive power to contract etc., 
761 

Article 300 

suits and proceedings against Union 
and States, 782 

Article 341 

scheduled castes and tribes, 228 

361, 674 
Article 363 

courts judisdiction re : treaties, 20 
Article 366 

definitions, 44, 751 
Article 367 

Interpretation 
Article 368 

amendment of Constitution, 98, 
100, 105, 107, 109, no. 111, 112, 
113. 114 

Article 371-A, 691 
At tide 372 

continuance of existing laws 47, 

43,98 


Article 372-A 

President's power to adapt laws. 43 
Article 374 

provision as to Judges of Federal 
Courts, 40, 41 

Article 375 

Court’s authotities to, continue, 40, 
41 

Article 376 

High Court Judges, 40-4^ 

Article 378 

Public Service Commission, 40 
Article 392 

President's power to remove diffi- 
culties, 39, 40 

Article 393 

short title of the Constitution, 39 
Article 394 

commencement of the constitution, 
39 

26 Jan. 1950, Art. 394, 39 
Art. .395 

repeals, 42, 43 
Artist’s freedom, 444 
Assam State of, Sch. 1 
Assembly Art. 19 (1) 
freedom of, 473-474 
in England, 474* 
unlawful, 480 

Association 

freedom of, 480 
meaning of not absolute, 484 
object ^1, 486 
political party, 482 
right to form, 483 
Government servants by, 488 
trade unions, 482 
Autro fois acquit, 262 
B 

i. 

Backwardness 

caste— relevancy- -in determining 
230 

due to place, 235' 
economic, 230 
creational, 230 
meaning of, 249 

reservation for appointment, Artlde 
16(4), 245 



socialj 229 
Bail, 306 

detention fo( indeSnite petiod, 306 
when to be given. 306 

Basic structure of the Constitution, 87 

Begar, 362, 363 

Belief, 

freedom of, 367 
Bihar State of, Sch. 1 
Bill of Rights. 152 
in History, 152 

not a bill of Human Rights, 155 
Black listing, 
effect of 760 
Bona Vacantia, 133 
Bonded Labour, 362 
Borrow Act, 364 

executive power to, 750 

British Commonwealth 
India, a member of, 7 
Business 

right to carry on, 497 
to close, 528 

C 

Cabinet 

Bagehot’s definition of, 693 
adopted by Supreme Court, 723 
criticised, 694 
meaning of, 693 
shadow, 716 

system of Government. 655 
presidential system, 655 

Capitalist 

government, 65 
Ceiling, Article 31- A, 589 
Cession of territory, 1 23 
Chief Minister 

duties of. 721 
' power of, 721 
public servant, 719 

Citizen 

• and, alien rational, 137 
corporation, not, 1 50 
menning of, 136 
risbts and obligations, 14S 


Citizen’s right 

to assemble peaceably. Article 19 
(l)(b). 417,473 
restrictions’ Article 19 (3) 
to form association Article 19 (I) 
(c), 417, 480 

restrictions. Article 19 (4) 
to freedom of speech. Article 19 
(l)(a),417 

restriction, Article 19 (2), 426 
to move throughout India Article 
19(l)(d). 417,488 
restriction 19 (5), 490 
to practice any profession. Art. 
19 (1) (g), 496 

restriction. Article 19 (6), 517 
to reside and settle anywhere in 
India, Article 19 (e), 491, 
restriction. Article 19 (6) 

Citizenship and Nationality, 137, 147 

municipal law to determine, 141 
Parliament by law to regulate. Art. 
11. 141 

principles of determining, 138 
at the commencement of the Cons- 
titution, Article 10, 141 
right of continuance of Article 
10. 146 

of mirgrants from Pakistan, Article 
6, 141 

of migrants to Pakistan, Article 7, 
142 

migration, meaning of 

persons of Indian origin residing 
out side India, Article 8. 144 
persons voluntarily acquiring 
Citizesliip in foreign State Article 
9, 145 

Classification. Art. 14 
based on 

educational qualifications, 197 
gender, 191 

geographical reasons, 200 
historical reasons, 199 
race, 191 
by Courts, 193 
executive ofikers, 194 
Illegitimate children, 221 
in delegated power, 217 
discretionary power, 214 
land acquisition cases, 200 
latitude to legislatute, 197 
limits of, 187 

morality and onus to prove wrong 
classification, 192, 220 
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over inclusive and under inclusive, 
188 

procedural law, 203 
pending cases, 213 
special Courts, 205 
two remedies, 209 
public debts 
recovery of, 209 
selecting date, 195 
similarity and not identity, 189 
single person, 201 
State and Municipality, 196 
under different laws, 214 

Commercial speech, 447 

Common laws of England. 49 

applicability to India, 49 
priority of States, debts, 51 

Compelled testimony Article 20 (3). 
272 

Conscience 
liberty of, 58 

Constituent Assembly 
objective before, 31 

Constitution 

amendment of, 98 
commencement of. Article 394 
derives authority from people, 54, 
85 

Interpretation of, 89 
meaning of, 84 
nature of our, 85 
philosophy, of the, 53 
powers, under the, 97 
resume of the, 36 
retrospective not, 560 
continuity, savings to maintain, 40 
statutes, compared with, 86 
Supreme law, 86, 115 

Constitutionalism, 21 

Constitution making 
American example, 21 
Australian. 25 
Colonial Govermnent, 23 
common right, 28 
dominion Status, 25 
economic and social values, 28 
human rights, 28 
position after world war 11, 27 

Constitutional monarch 

^oel capacity, 613 


Contempt of Court 

based on public policy, 468, 469 
comments on pending cases, 470 
fair criticism, 469, 470, 471 
restriction on, freedom of speech, 
472 

test, 469 
what is, 468 

Contracts 

executive power to 

to enter into contracts, Article 299 

preset ibed formalities 

mandatory, 762 

under statutes, 762 

with government, 762 

not oral, 765 

Corporation 

not a citizen, 150 
public corporations, 642 

Council of Ministers, 706 

Joint responsibility to aid and ad- 
~ vise the Governor and 
President, 706 

Cow slaughter 

ban on Article 48, 545 
Rights of Minorities Articles 29, 30 
Cultural and Educational 

citizen meaning of, 397 
minority, meaning of, 401 
linguistic and religion, 402 
object of Articles 29, 30, 396 
rights of minorities. Articles 29, 30 
two rights, 404 

(i) to establish and (2) to administer 
institution establish 
meaning of, 399 

states right to frame regulations, 
399 

no right to interfere with administ- 
ration by minority, 41 1 
affiliation and recognition of mino- 
rity institutions, 413 

D 

Death sentence. Art 21 

execution of, 305, 307, 308 

Defamation 

freedom of speech, 465 
of pubUo figures, 467 
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Democracy 

concept of, 59 

essential rights and liberties in, oi 
not just m^ority rule, 64 
social, 64 

under the constitution, f>i 
Demonstration 

on public streets, 478 
b Governments servants, 478 

Detenu’s right to get 

copies of documents. 340 
information, 341 
Difficulties removal of 
by President, 39 

Directive Principles of State Policy 
conflict with fundamental rights, 
539. 544, 564 

fundamental rights and non-cn- 
forceability of, 547, 554 
object of. 550 

reasonable restrictions on funda- 
mental rights, 552 
orimacy between fundamental 
’^rights, and. 548 

Directive Principles of State Policy 
***bring about prohibition. Art. 

47 545 

follow principles of policy, Art. 
39 

Organise 

agriculture and animal hus- 
bandry, Art. 48, 545 
village Panchayats, Art. 40, 547 

Prohibit 

cow slaughter, Art, 48, 545 


living wages for workers Art- 
43. 545 

maternity relkf. Art. 42, 541 
uniform Code, Art 44, 547 
to take steps 

for of separation judiciary and 
executive. Art 50, 547. 

Discrimination Article, 15, 

by Courts decision, 193 
on grounds of religion, 224 
place of birth, 224 
residence, 724 

sex. Art. 15, 14, 15 and 16 223, 225 
in admission to colleges etc. 
reservation. 235 

Discussion 

freedom of, 438 

Dissimilar treatment not against equa- 
lity, 199 

Domicil 

meaning of, 490 
Domiciliary visits 
surveillance, 491 
Dominion Status, 25 
Double Jeopardy 

Article. 20 (2). 261 
historical origin, 261 
prosecution and conviction neces- 
sary, 262, 266 
scope of guarantee, 262 
same offence, 262 
Draft Constitution 

objection to, 33 
nothing new in, 34 
Duties Fundamental, 149 
E 


Promote 

cottage industries. Art. 413, 545 
international peace, Art. 51, 54/ 

Protect 

monument etc.. Art. 49, 547 

'^^assistance in 

ployment etc , Art 41, 545 
education. Art, 45, 545. 


Secure 

iost and human conditions of 
^ work. Art. 42. Ml 

level dfoorition, Art, 47, 545, 
547 


Eclipse doctrine of, 565 

applicable to pre- constitution Acts, 

577 .... 

applicable to pre-const itution Acts, 
577 

effect of change in, 566 
in constitution, 577 
Educational qualification 
in classification, 197 
Equal protection clause. Article 14, 190 

classification and, 181 
directed, against individual, wheo 
State, 178 
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essential, limits of, 178 
Equality, 78 

in different senses, 78 
principles of, 78 
right to, 183 
Articles 14, 15, 16, 223 
Articles IS (4), 227, 228 
reservation to achieve, 234 
equality of employment, 2i9 
equality of opportunity. Art. 16, 
237 

Articles 14 and 16 compared, 23g 

Article 16 object of, 24U 

Article 16 (1), 240 

Article 16 (2j, 244 

Article 16 (3), 245 

Article 16 (4j, 245 

efficiency, 248 

schedule castes and tribes, 250 
Estate, meaning of Art. 31- A, 384 
Expost facto laws. Art. 20 (1) 

not permitted under constitution, 
258 

Executive 

decision, 724 
power, 724 
meaning of, 633 

Executive Officer 

classification by, 194 
intention irrelevant, 194 

Execution power 

exercise of, 745 
in absence of legislation, 742 
when law necessary, 742 - 
extent of. Art. 73 and 162, 741 
in emergency 

Aid of Miltary, Martial law, 
794 

meaning of, 633 
nature of, 746 

not arbitrarily exercised, 746 
I ule of law and, 746 

Executive power of the Union 

to confer powers on Stale, 754 ' 
to give directions to State Arts. 256, 
257, 752, 753 

Executive power of the State 

to entrust functions to Union, 755 

Executive power of the Union and 
States 

to borrow money, 7^ * 


to carry on Trade etc., 756 
Government trading not* govern- 
mental purpose trade with govern- 
ment subject toJPart IV, 758 
trading with government principles 
of, 759 

citizens have right, 60, 739 
inviting tenders, 759 
blacklisting, 760 

Executive power to enter into contracts 
etc , 761 

contracts with government subject 
to formalities, 762"^ 
contracts and States, Art. 299, 762 

Excommunication, 370 

exploitations, rights against, 361 


Federal theory, 607 
Federation 

meaning of, 606 
Federal system 

responsibilities, 609 
sovereignty, 608 

Federation, Indian 

Co-operative, 610, 61 1 
not strictly federal 
forced labour, 361 

Fraternity, 82 

Freedoms under the Constitution 
freedom of* 

assembly. Art. 19 (I)(b), 473 
association. Art 19(1) (c), 480 
belief, 367 

carrying on trade or business. 
Art. 19 (I) (g), 497 
conscience, 368 
expresion, Art. 19 (I) (a). 436 
moving throughout India, Art. 
19 (1) (d), 488 

practicing any occupation or 
profession. Art 19 (1) (g), 496 
press. Art. 19(1) (a), 438 
circulation, 446 

residing in any part of India, 
Art. 19(1) (e), 49 
speech. Art. 19 (I) (a), 435 
thought, 58 

Freedoms 

not absolute, 424, 448 
balaocing interest^ 492 
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restrictions to be reasonable, 426 
Fr^bdom of speech, Art. 19 (U U) 
435 

American views, 432-33 
balancing of interest, 432 
importance of, 443 
not absolute, 448 
not-confined to India, 441 
restrictions. Art. 19 (2) 
law relating to, contempt 
of Court, 468 
incitement of offence, 472 


universal declaration of human 
rights, 157 

machinery for enforcement of, 
165 

under the constitution, 160 
economic, social and citurai 
rights also, 164 

rights not mentioned in Art. 

19 , may be, 165 
waiver of, 167 

state meaning of. See Art. 12 


indecency, 458 
libel, 465 

defamation and obscenity, 460 
public order, 451 
loud speakers, 457 
sedition, 449 
morality. 459 

Restrictions Freedoms mentioned 
in Art. 19 

freedom of assembly Art. 19 (3) 
association Art. 19 (3) 
movement Art. 19 (4) 
residence. Art. 19 (5) 

Restrictions on carrying of trade 
and business. Art. 19 (o) 

to be reasonable, 523 
not to be cxcessivCf 522 
freezing of stock, 532 

licensing of, 516 
marketing legislation, 313 

monopoly State, 509 
nationalization, 514 
price control, 531, 535 
loss to producer, 533 
margin of profit, 535 
price fixation 
fair price, 530 
guide lines, 535 
legislative act, 529 
zonal basis, 631 
price permits, 535 
prohibition of, 524 

Freedom to contract, 507 
with government, 508 
collective bargaining, 30» 
Fundamental Duties. 149 
Funda me ntal rights Tart III of the 
ConsHtution, Art, 19 
and convicts 

and directive principles, 546 
background of, 155 


Gambling 

neither trade nor business, 501 
prize competition, S02 
Gender 

classification, basis of, 191 
Government 

and State, 626 
aspects of. 631 
classification of, 628 
capitalist, 65, 628 
federal, 631 
limited monarchy, 628 
republic, 59, 628 
theocracy, 628 
unitary, 631 
Government Business 

conduct of, 725, 724 
Government’s orders issued in 
name of Governor direciory, 724 
rules of business, 727 
Government Servants 

demonstrations by, 478 
Governmental liability 

acts of State, 792 
contracts on. Art. 299 
illegal Acts, 777 
promissory estoppel, 770 
suits against State, 779 
tortious acts, 777 


Governor 


appointment of, 684 

not employment, 687 

component part of legislature, 685 

functions of, 685 

legislative power of 

nAth of office. 685 


powers of, 685 
qualification, 684 . 
terms of office, 684 



S42 


The Constitution of India 


Oovernor’s powers 

whm acts in his discretion, 690 

H 

Handcuffing 

of prisoners, 296 
Historical 

introduction, 1 

Hoarding and Black m irketing. S26 
Haman rights 

universal declaration, 157 

I 

Inatn>meaoing to Art. 31-A, 584 
Incitement to offence, 472 

restriction to freedom of speech, 
472 

Indecency, 459 
Illegal acts 

government’s liability for, 777 
India 

became independent, 6 
member of British common* 
wealth, 7 

sovereign democratic republic, 56 
union of states, 117 

Indian Civil Service, 1 2 

Indian Independence Act, 6, 7, 8. 9. 
10, 12, 13, 16, 56 
passed by British Parliament, 5 
created two Independent Domi> 
nions, 6 

orders passed under, 7 
repeal by Constitution, 42 

Involuntary Servitude 
states rights, 362 
Issue Estoppel, 266 

J 

Jagir-meaning Art. 31*A, 583 
Justice, 68 

economic, 75 
political, 75 
preventive, 316 
punitive, 316 
sense of injustice, 7Q 
social, 71 
aspect of, 74 


K 

King of England 

constitutional position, 676 

L 

Lapse of Paramountcy, 15 
Legal aid, 299 
right to, 300 
Legislative power. 633 

lack of legislative capacity, 575 
limitation on Art. 13, 558 
not absolute, 557 
of Governor, 735 
of President, 735 

Libel 

freedom of speech, 465 
Liberty 

civil, 76 
meaning of, 75 
of belief, 367 
of conscience, 58 
optbought, 75 
religious, 77 

Licening, 516 

export or import, 576 
licence fee, 516 
for business, 516 

Liquor 

trade in, 502 

no right to carry on, 502 
restriction on prohibition, 504 

Loud speakers 

freedom of speech, 457 

M 

Mabant — Position of, 372 
Majority in legislature 
importance of, 694 
Marketing Legislation, 575 
Martial Law, 794 
Meetings 

restriction on bolding, 475, 479 
right to bold, 

op Government premises, 474 
on public streets, 475, 

Migratioo,' 142 

in Art., 7 



Minority 

meining of, 401 
in Art. 29, 30 

linguistic gnd religious, 402 
Ministers 

council of, 706 
enquiry against, 718 
individual responsibility, 715 
oath of secrecy, 717 
public servant, 720 
regsignation by, 717 
Monopoly 

meaning of, 510 
state, 509 

Morality 

and classification, 184 
and religion, 373 
as restriction to 
freedom under Art. 19 
freedom of speech, 459 

Movies 

censorship, 646 
guide line, 467 
freedom of speech, 463 
obscenity in, 463 
Municipality 

classification, in, 196 

N 

Nagaland 

state of, Sch. 1 

National and territorial waters, 125 
Nationalisation of industries, 514 
Natural rights, 159 
Naturalisation 

citizenship by, 147 
News papers 

freedom of press, 411 
Ninth Schedule 

Article 31-B, 591 
acts put in, effect of, 591, 592 
amendment to Acts, 593 
control orders not immune, 295 

Oaitf of oflBce 

Governor, 68S 
JPresident, 665 
Vi^Presideint, 682 


Obscenity 

in freedom of speech, 460 
in movies, 463 
Occupation 

freedom to carry on, 497 
Opposition 

role of, in Cabinet Government, 718 
Orders 

under the Independence Act, 7 
passed by Rulers, 45 

Ordinance Issues of 

by President Art. 123, 735 
Governor Art. 213, 735 
necessity for, 735 

Ordinance, is Law 
under Art. 13, 737 
prior to constitution, 737 

Ordinance making power 
nature of, 736 
lapse of Ordinance, 735 
validity of Ordinance whether jus- 
ticiable, 7.^8 

P 

Paramountcy of British Crown 
lapse of, 15 

Pardoning power 

of Governor, 674 
of President, 674 

Parents rights, 302 
Parliament 

dissolution of. Article, 73, 718 
Prime Minister, 707 
position of, TVl 
power to dissolve, 710 

Peonage, 362 
People and State, 620 
Personal Cultivation Art. 3 A, 588 
Personal liberty, 565 
marriage, 301 

procreation of children, 301 
public health, 305 

Philosophy of the Constitution 
preamble, 53 
Powers, Division of 
executive, 633 
legislative, 633 
political, 632 
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Preamble to the Constitution, 55 

key to the understanding of consti* 
tution, 55 

part of constitution, 56 
can be amended, 57 

President of India, 661 

election of, 661 
electoral college, 661 
manner of electing, 663 
emoluments of, 665 
impeachment of, 666 
pension, 671 

Position of President 

similar to the, 674 
King of England, 676 
qualification for, 664 
resignation etc., 666 
term of, 665 
to take oath, 665 
to act on aid and advice of 
council o' Ministers, 673 
vacancy in the ofiice of, 667 
election to fill, 667 
election petition against, 669 

Presidential and cabinet system, 654 

cabinet system adopted by the 
constitution, 657 

Press 

freedom of, 439 
abuse of, 443 
circulation, 446 
newspapers, 441 

Preventive detention 

Article 22 (3-7) 

Advisory Board, 318 
and criminal trial in emergency, 322 
limitation on the power of state. 
321, 325 

power not quasi judicial, 329 
based on subjective satisfactioo 
324 

past conduct, 339 
single conduct, 339 
when datenu in jail, 369 

Preventive detention 

grounds, 336 
several grounds, 336 
vague, 338 

to be communicated, 345 , . 
effect of non-communication, 347 


Obligation on the State. 321 
two imperatives, 325 
delay in making detention order, 
341 

deciding reprentatidb, 342 
unexpressed deiay, 343 
effect of, 343 

Detenu’s rights 

to get imformation, 341 
copies of documents, 340 

Price Control, 531 

margin of profit loss t6 producer. 
533 

permits, 535 
fixation of, 529 
guideline, 539 
legislative function, 529 
zonal basis, 537 

Prime Minister, 680 

appointment of, 698 
choice of, 698 

death, resignation etc. of, 704 
deputy, 702 
dismissal of, 701 
individuality of, 703 
influence of, 697 

reasons for present position of, 696 
and cabinet, 702 

and American President compared, 
688 

selection of Ministers, 704 
Prison Justice, 310 
Prisoners Art 21, 296 
Privy Council 

decision not binding on Supreme 
Court, 52 

Prwedure established by law Art. 21, 
Procession 

on public streets, 477 
Profession 

right to carry on Article 19 fa), 
497, 498 ' ^ 

legal, 300 
. medical, 499 
Promissory Estoppel, 770 

law ielating to state when bound 
by ’ ' 

Promotion of religion 

no taxation for, 39i 
fee permitted, 392 



Propagation of religion, 377 
ProperQr of State, 133 
Protection 

against arAst, 311 
detention, 311 

of life and personal liberty, 2S2. 
283 

prurient interest, 461 

Public corporation 

acts of, not to be arbitrary, 6^ 
when instrumentality of State Tests, 
642 

Public employment Article 16 

opinion, 438 
Older, 319, 373, 431 
as restriction on freedom, 453 
in the interest of, 4SS 
meaning of, 43 1 

Punishment, 367 


Qualification 

of Governor, 684 
of President, 664 
of Vice President, 681 

R 

Race 

classification based on, 191: 
discrimination on ground of, 223 

Religion 

essential part of, 379 
freedom to 

profess, practice and propo- 
gate, 372 
Art. 25 (I) 

subject to health, 372 
morality and, 373 
public order, 373 
integral part of, 381 
matter, of faith. 376 
meaning of, 375 
practice of, 377 
profcss, 372 
propagate, 371 
• promotion of, 391 
neturfor 
Art. 27, 391 

• • 

|^l|l|icpf tkoomination 
meaning of, 378 


Right of, 

to administer property 
to muage its affairs 

Religious 

ideas, 367 
instriKtions 

in schools Art., 28, 392 

liberty in education, 393 
practice 

stales right to interfere, 373 

Republic, 39, 628 

tolerance. Art. 23, 26, 369, 370 

Reside 

right to, in any part of India, 491 
Article 19 (1) (d) 

Rights 

bill of rights, 152 
civil, IM 
concomitant, 169 
fundamental, 161 
human, 157 

independent of Social control, 139 
natural, 159 
of the people, 132, 183 
to equality, not absolute, 222 
to legal aid, 299 

engage lawyer, 298 

Restrictions on 

freedom of speech Art. 19 (2), 430 
before amendment, 43 
law relating to 

contempt of Court, 468 
inckemeat to ofience, 472 
indecency, 439 
libel and defamation, 465 
obscenity, 460 
pubKn oc^, 451 
loandapeakeis, 487 
sedition. 449 

Trade 

Article 19(6) 

Restrictions 

reasonable, 426, 517 
test of reasonabienes 

Rule of Law, 170 

discretionary power, 170 
independent Judiciaty amessary, 
171 

no precise definition, 170 
rules ffamedi by VIWOOCL^ 173 
uadir l&e constlpitiank 172 
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Rulers of Indian States Socialist 

derecognition of, 19 democratic, 64^ 

iaatrument of aocessioB. L7 Government, 66 

onim passed by, when hw, ,,} Special CourU , 
puiitiottor . , 

after constitution, IX IS ‘ 
l^fore constitution, 17 
stand still agreements, 16 


Roles of Business 

made by Governor Articles 166, 
725, 731 

made by President, Article 75, 725, 
731 

Republic, 59 

meaning of, 59 
socialist, 64 

Reservation Arts. 15| 16 

in Admission to College etc, 235 
in employment Article 16 
proportion of, 234 

S 

Savings-Existing Law, 40 
Search and seizure. 280 
Secular 

state, 57. 355 
Sedition, 449 

criticism of Government, 451 
Self incrimination 

Article 20 (3), 276 
accused of an 

olience necessary, 273 
scope of protection, 274 
summoning of 
documents, 279 
taking thumb-impression, 278 
third persons hot exempt, 278 

Seperation of powers 

doctrine of, 615 
in the United States, 616 
under the constitution, 618 
separation of fhnetions, 61,|8 

Similarity and not identity 
in classification, 189 
Single person 

In ctassiiication, 201 
Six Freedqms 



clissiflcation, ^ i 

elassifleation, 205 
Severalily 

void and valid enactments, 572 
Sireerfy- trial. 2^4 
State 

act of, 792 

and Government, 626 
bound by statutes, 769 
classification of subject of, 196 
concept of, 621 
forms of 

capitalistic, 65, 628 
limited monarchy, 631 
republic, 59, 62tt 
socialist, 66, 629 
ioitrumentalities of 
public companies, 651 
corporations, 639 
when, tests, 639 

Statutory authority, 645 
meaning of. 624 
in Article 12, 634 

control of India, bodies under, 635 
judiciary not included in, 637 
local bodies gs, 624 
people and, 620 
prt^rty of, 133 
society and, 620 
suability of, 777, 778 
sovereignty, 675 

Surveillance of subjects, 491 
T 

Tax 

not for promotion of religion, 391 

Term of 
President 

Vice-president, 681 
Governor, 684 

Territory states 

acquisition of Art. 3, 119, 122 
territory 

Act of state, 129 

effect on rights on' people jOiere, 
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air ipace 

irlaties about, 128 
' 0 Mih>n of, 123 
OQotioental sbelf, 127 
of India, 117 Sob. I 
•tat^l25Seh.l' 
changes in, after constitution, 117, 
119 

as amendment of constitution 
necessary. 120 
necessity for, 116 

Territorial limits Art. 3, 

Territorial 

atmosphere, 126 
sea, 127 
sub soil, 126 
Trade <£ Business 

freedom to carry on Art. 19, 497 
gambling not, SOI 

liquor trade. 502 
restriction on carrying of, 517 

Trade Unions, 482 
Transfer of power to India 
date 15tb August 1947 
statements of Prime Minister, 2 
Viceroy, 1 

statement on Indian policy, 2 
India became independent, 6 

Travel 

right to, 489 
abroad 

inter state, 489 
restrictions on, 490 


Trial*speedy, 294, 309 
open, 205 

U 

Universities- freedom of, 445 

Untouchability 

abolition of, 255 
protection of civil right for, 255 

V 

Vice President, 621 

election of, 671 
emoluments, 682 
functions of, 682 
oath of office, 682 
qualification for, 681 
term of, 681 
to act as President, 667 
vacancy to be filled, 681 

W 

Welfare 

society, 542 
state, 540 

avowed purpose, 5k3 
of constitution to create 
concept of, 541 
theory of, 541 

Work 

right to, 497 
















COKTITUTIII 
or IIDIR 

JAGADISH SWARUP 


OF INDIA, having solemn!’ 
resolved to constitute India Into a SOVERE!G^ 
SOCIALIST SECULAR DEMOCRATIC REPUBLIC 
and to secure to all Its citizens . 


and 


lUSTICE, social, economic and political ; 
LIBERTY of thought, expression, belief, faitt 



itus and of oppprtunjty ; 

and to promote among theniiil0HWM»^ 

FRATERNITY assuring the dignity of the 
individual and the unity and integrity of the 
Nation ; 


IN OUR CONSTITUENT ASSEMBLY thr 
twenty-sixth day of November, 1949, do HEREB 
ADOPT, ENACT AND tSiVE TO OURSELVE 
CONSTITUTION 





